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Introduction 

In the Name of God, Most Merciful and Compassionate 

AL-MSARGHTN.:11NI: THE JURIST 

The Author of al-Hida yali, Shaykh al-Islam, the Imam, Burhan al-Din 
Abu al-Hasan 	ibn Abi Bakr ibn tAbd al-Jail ibn al-Khalil ibn Abi Bakr 
al-Farghani al-Rushdani2  al-Marghinani was born on Monday the 8th of 
Rajab in the year 511 A.H, after the asr prayer. Abu al-Hasan was his kuri-
vail,' his first name was 'Ali and his father's name was Abu Bakr_ The 
province to which he belonged was called Farghanah, and Marghinan 
was a city in this province. He is, therefore, generally referred to as al-
Marghinani. He is said to be a descendant of Abu Bakr al-Siddiq (God 

This introduction has borrowed substantially from the Introduction to al-Hidiiyall 
written by the learned Shavkh, 'Allamah Imam 'Abu al-Hasanat Muhammad `Abd al-
Havv al-Lakhna..i (God bless him) one of the greatest scholars of the Islamic `alum in 
the Indo-Pak Sub-Continent. The introduction also relies upon our own unpublished 
essay on the Islamic Legal Tradition. It is a work that focuses more on the work of the 
jurists and its legal content and nature, rather than on biographies. Mawlana Abd al-
Hayy al-Lakhnawi divided his introduction into six heads, beginning with the biography 
of the Author and a description of his works. The remaining five heads deal with the 
method of the Author, some errors, typographical and others, the meaning of Zaiiir al-
Riwayah, biographical details of the personalities mentioned in al-Hidayall, and finally 
the chains of transmission leading up to the Author of al-Hidayalr. This is followed by 
a supplement to the introduction that records similar details, including the names of 
tribes and places mentioned in 	 The introduction and the supplement are 
spread over seventy-five pages and provide a wealth of information. Part of the descrip-
tion, as indicated, is based upon our own essay on the Islamic Legal Tradition'. This essay 
deals with the organic structure and nature of the books in the Hanafi school as well as 
in the other Sunni schools. Where the description is our own, some of the facts stated 
in the introduction have been transmitted on the authority of Imam al-Lakhnawi and 
earlier scholars. 

'Apparently, his birthplace was the village of Rushtan in Uzbekistan. 
'That is, he was alluded to by this name. 
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Al-Marghindni performed / 	 —:• 	 1a.„ 	y si ter., 

nahly  ri:n.aiexihe;e'iatrhih4i4n1A).H. 
He died on the 14th of Dhi 	 " Mach_ 

A.H.4 One report records the date of his death as 596 A., ", the  year 

. He 

Niro in Sunargand. 
	 was 

V-Marghinani's teachers include: Imdm Nairn al-Din Abu Hafs 

t sr al-Nasa the author of 	 al-Nasak)yah ft al-Tawiiid; 
Sadr al-Shahid Hisam al -Din 'Umar ibn Abd al-Aziz; and Imam 

Diva"  ai-Din Muhammad ihn al -Husavn al-Bandaniii, the student of 'Ali 

ai- Sunargancli , the author of Tuhfat al-Fugalui% who was also the  

teadia and father-in-law of Abu Bala al-Kasani, the author of 
Baddl 

Tani, al-Shani'i'. His contemporaries held our Author in 

* esteem. These lungs include: Imam Fakhr al-Din Qadilhan: 

4-Kabir BUTIIII1 al-Din, the author of al-Aluhit al-Burhsitri; imam 

Huai Dsn 
 

Muhartutud ibn Ahmad al-Bukhari. the author of 
al-Fat'""' 

.4̀1-77va-1/4 Shaykh Lam al-Din Abu tiasr Ahmad ibn Nfulyrion'id 

4P ev.ixv-one or 

ibn 'Umar al-Attabi as well as others. It can be seen that in an environ-
ment where one is taught by giants in the field, and surrounded by great 
men, the standards are very high and one has to excel to be noticed. Al-
Marghinani did much more than that. 

Allaniah 'Abd al-Hayy al-Lakhnawi refers to him as the leading Imam 
of his times, having complete mastery over most of the disciplines and 
sciences of his day. There was no one like him in his times, he says, and he 
was past master in the discipline of khilaf that deals with the reasoning of 
different Imams and schools of law. 'Abd al-Hayy al-Lakhnawi adds that 
there are six grades of jurists in the Hanafi school. The first grade is that of 
the majtahid ft al-madhhab (full majtahid within the school) and includes 
jurists like Imam Abu YOsuf, Imam Muhammad al-ShaybanI and other 
disciples of Imam Abu Hanifah (God bless him). The second grade is that 
of the majtahid fi al-maail who is able to settle issues on which there is 
no narration from the jurists of the first grade, however, such a jurist stays 
within the iisa/ and ciawel'id of the school and employs them to settle new 
issues. The jurists in this grade were al-Khassaf, al-Tahawi, al-Karkhi, al-
Sarakhsi and al-Halwani. The third grade is that of the ashab al-takhrij or 
those who are capable of elaborating issues, highlighting the underlying 
reasoning and identifying the proper rule. The fourth grade is that of the 
ashab al-tarjih, like al-Quduri and the author of al-Hida yah. These jurists 
are able to prefer, through legal reasoning, one opinion over another from 
among the opinions prevailing within the school.' The fifth grade is that 
of ?mu/a/lids, who are able to distinguish between the stronger and weaker 
opinions, like the authors of the four acknowledged texts. The sixth is that 
of the grade below the previous grade, who have no ability to distinguish 
between the strong and the weak opinion or, as he says, to distinguish the 
north from the south. This places the author of al-Hidnyah in the fourth 
grade, however, there are those who would grant him a higher status. The 
detailed classification of the jurists into six or seven grades is very helpful. 
There is a parallel classification of the issues as well. Taken together they 
help us identify the various tasks that are undertaken within a school of 
law as well as to appreciate the abilities of the jurists who undertake these 

`Perhaps, this status is assigned to them by giving prominence to the major function 

they performed in their Mukhtasars or other works. This should not mean that they did 

not have other qualifications. 
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 according to Imam Mutiammad's al-Jami` al-Saghir. Al-Quduri is 
said to have written a commentary on al-Karkhi's Mukhtasar. 

(7) Tuhfat al-Fuqaha' by al-Samargandi (d. 538 A.H.). He was al-Kasani's 
teacher and his father-in-law. The book is highly organised and a 
strict application of the term mukhtasar will exclude this book from 
this a  cyaa  tte agoir my.141

3  

(8) id 	

btadi' by al-Marghinani (d. 593 A.H.). This is the matn 

B   

of which al-Hidayah is the commentary. 

(9) Al-Hawi by Najm al-Din al-Turki (d. 652 A.H.). 

(io) Al-Fiqh al-Nafi' by Nasir al-Din al-Samargandi. 

After this there was an abundance of such texts and what we mention 
below are just a few of the well known texts. 

(11) AI-Mukhtar lil-Fatwa by al-Mawsili (d. 683 A.H.). The commen-
tary on this matn is written by al-Mawsili himself and is called al-

Ikkhtiyar. This text is used in al-Azhar. 

(12) Majrna` al-Bahrayn by al-Sa'ati (d. 694 A.H.) 

(13) Kanz al-Daqa'iq by al-Nasafi (d. 710 A.H.). 

(14) Wiqayat al-Riwayah 	al-Hidayah by Burhan al-Sharrah 
Matimild ibn Sadr al-Sharrah (d. 747 A.H.). As the title shows, it was 
a summary prepared from al-Hidayah itself, not only its matn. Sadr 
al-Sharrah al-Thani (d. 747 A.H.), the grandson and student of this 
author, summarised the summary further, calling it al-Niqayah, and 

wrote a commentary on it as well. 

Some of the texts that are used by the maddris for teaching, referred to 

as the acknowledged texts (mutan mu`tabarah), are those mentioned at 

(6), (11), (13) and (14). Some add (12) to this list. In the grades mentioned 

above, these jurists, the authors of the mutan mu`tabarah, are referred to 

as muqallids. They cannot prefer opinions, but have the ability to identify 
the strong opinions that are to be followed, that is, opinions preferred 
by those in the higher grades. In our view, preference should be given to 

*The Author, however, says that he has brought in additional issues that were not 
included by al-Qudari, and that he has tried to remove the difficulties encountered in 

studying al-Quduri. Further, he has provided the adillah (evidences) and arguments in 

brief. 

NI V 	 1 RODUcTioll 

these summaries shows the essential task of a madhhab or school of law.  
the bringing of uniformity into the law by identifying those rules, rh; 
zahir al-riwayah, out of a host of rulings, that were to be followed in p

rac-
tice by the school. These early summaries were not very comprehensive 
because these were also the early days of the school; it had not acquired' 
sufficient maturity. 

The term mukhtasar appears to have been used for a rule book first 
by al-Muzani (God bless him). He died in 264 A.H., and it is possible 
that such books were written before his time. His Mukhtasar is usually published with Imam al-ShaftTs Kitab al-Umm. In the Hanafi school, 
therefore, it was natural that al-Muzani's nephew, al-Tahawi, should use 
the term first.' After this, the writing of mukhtasars became a regu-
lar feature, whether or not this title was used. Some of the well know

n  
mukhtasars of the Hanafi school are the following: 

(1) Al-Jamic al-Saghir and al-Siyar al-Saghir by Imam Muhammad al-
Shaybani (d. 189 A.H.). These have been described above. 

(2) Mukhtasar al-Tahawi by al-Tahawi (d. 321 A.H.). He begins with the 
statement that the book contains rules that cannot be ignored or 
whose knowledge must be acquired. 

(3) Al-Kafi by Hakim al-Shahid (d. 334 A.H.). In these mukhtasars, the 
chain of transmission of filth coming down from the earlier Imams 
was maintained. This was the text chosen by Imam al-Sarakhsi (God 
bless him) for his 3o volume commentary al-Mabsat. Al-Marawazi 
created this book by summarising Kitab al-Asl and the two Jettni's 
through the elimination of lengthy narrations and some repetitions. 

(4) Mukhtasar al-Karkhi by Imam al-Karkhi (d. 340 A.H.), the famous 
Hanafi jurist, who is also the author of Usfd al-Karkhi. We have not 
had the opportunity to examine this book, but jurists often quote it 
in their works. 

(5) Mukhtasar al-Jassas by al-Jassas (d. 370 A.H.). He was al-Karkhi's stu-
dent. 

(6) Mukhtasar al-Quduri by al-Quddri. This was the text chosen by al-
Marghinani for his own Mukhtasar. Al-Quduri (d. 43o A.H.) ordered 
the chapters in his book according to al-Tahawi's book and not 

'His book is called Mukhtasar al-Tahawi. 
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adding to the length, unless it became absolutely necessary. He also adds 
that he decided to call it Bidayat al-Mubtadi', and that if he were to write 
a commentary on it, he would call it Kifayat al-Muntahi. 

The Author kept his word. Bidayat al-Mubtadi' incorporates within 
it almost the entire text of Mukhtasar al-Qudari". On rare occasions he 
improves the text and refines it. We can safely say that almost three-
fourths (if not more) of Bidayat al-Mubtadi' is Mukhtasar al-Qudari. The 
rest of the text comes from al-Jamie al-Saghir and on some occasions even 
from Kitab al-Asl. The order followed in Bidayat al-Mubtadi' is not that 
followed by al-Qudari, rather it is the order laid down by al-Jamie a!-
Saghir. It is almost the same order that is followed by al-Sarakhsi in his 

al-Mawbo th
ings . 

T 	
ings are to be noticed here. First, he combined two of the most 

powerful and highly respected statements of the preferred rules. The mer-
its of both have been described above. Second, he did not reduce the size 

of the book. In fact, he expanded, refined and combined the statement 
of the rules to create a perfectly balanced book of rules. In his matn, the 
statement of the rules is complete and can be understood with relative 
ease as compared to later summaries. The later books either squeezed the 
texts to facilitate memorisation or started adding codes for identifying 
opinions. The later books have their merits, but the vital features that 

distinguish Bidayat al-Mubtadi' are missing to some extent. 
There is yet another feature that we consider most important, and to 

explain that we have to go back to the great Imam (Abu Hanifah) and 

his disciples. Roscoe Pound, in his five volume work on jurisprudence, 
quotes from Hamilton's translation of the Hidayah and says that this is 

the beginning of the case method of studying law.'' In our view, this was 
not the beginning of the case method, rather the beginning was made 
by Imam Muhammad in his well known books, which in turn reflects 
the tremendous effort made by the learned Imam and his teachers. It is 
because of this contribution alone that he is rightly called the greatest 

(oA'zam) Imam. Imam al-Sarakhsi after praising the Imam says the fol- 

lowing: 

to become a qadi or permitted to issue a farwd, unless he had understood the issues of 

this book. Allamah al-Laldmawi has listed about forty jurists who wrote commentaries 
on this book, and these are all the well known jurists whose works we study today. 

"The 	of the case method of study in American law schools is attributed 
to  A  

xvi 
	

,̀11UCTI00  

Bidayat al-Mubtadi' as the matn for teaching purposes and thereafter 
al-

Hidayah should be used as a commentary to understand the rules, as we  
elaborate below. Further, Mukhtasar al-Quduri is included within Bidayat   
al-Mubtadi'. 

The tinikhtasars listed above and even those that are not listed forrsm . 
a linked chain. Each muklitasar borrows from the one that precedes it. 
In this chain, preference is usually given to those opinions that came fit  
The attempt being to commence the statement of the rules with the opin, 
ions of the earlier Imams. This conforms with the system of precedents 

in Islamic law. In Islamic law, the precedents assigned priority are those that 
were laid down first and not those that came later. The reverse order is 
followed in the common law, with the latest decision being given prece-
dence.'4  The presumption in Islamic law is that the decisions arrived at 
earlier are closer to the '40,15  while those that came later are to be han-
dled with caution. Those who are interested in this topic may examine the 
writings of Ibn `Abidin on the subject. This system of precedents attaches 
significance to chains coming down from the earlier imams, so as to dis-
tinguish the authentic from the spurious and the strong from the weak. 

How does Bidayat al-Mubtadi' compare with the other texts that have 
also recorded the preferred rulings? We will first, briefly, describe the cre-
ation of Bidayat al-Mubtadi', and then deal with those vital factors that 
make the matn what it is. 

Al-Marghinani in his introduction to Bidayat al-Mubtadi' states that 
in the early stages he resolved to write a fiqh text that would be concise 
yet comprehensive. After going through the texts, he found Mukhtasar 
al-Qudari to he a very precise and amazingly comprehensive book. Nev-
ertheless, he found the leading Shaykhs encouraging one and all to mem-
orise al-larni` al-Saghir.'6  He, therefore, decided to merge the two without 

"This is a wonderful topic for research. 

"That is, they were derived by those who had greater knowledge of the evidences, as 
they were close to the period of the Prophet (God bless him and grant him peace) and 
were more proficient in the use of usid that they had laid down themselves. 

al,.caghir was reported by Imam Muhammad entirely on the authority of 
Imam Abu Ynsuf. This adds to its strength. Imam Muhammad based the work on forty 
kaubs, however, he did not make babs or chapters within these kitabs. This work was 
undertaken by Imam Abu Tahir al-Dabbas. As to why this book was recommended for 
memorisation depended upon the nature of the cases mentioned. These represented 
some of the core issues settled by the school. According to some jurists, the issues of this 
book were held in very high esteem and it was deemed necessary that no one be allowed 
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Li 7.-narr He  
- 	the formation  

the questions, 
- - 	Thereafter, he 

tr.1 172_ 	-1.7_ 'Li do not say t 	 hls answers. 	that LI W icii they agreed 
- 	 with what they disputed with him, three- 

to him..-- •1  The remaining' is shared by him 
its."' The person repented on what he had said 

0,-tiatever th: source of this story, its implication is true. Theor d, "qua  ques_ 
tions and responses" means the formulation of cases, either actual or 
hypothetical, for explaining the rules. It is this that the Imam did along 
with his disciples.' Without these cases, filth would not have been under-
stood, neither by the Hanafi jurists nor even by those of the Maliki and 
Shatil schools, but that is another story. It is because of these cases 
and the associated rules that all jurists are dependants of Abu Hanifah, 
tiu'man ibn Thabit ibn Zotah (God be pleased with him). It is not with-
out reason then that Allamah al-Lakhnawi says: wa ma adraka ma Abu 
Hanifah? 

The way the rules are elaborated in these works through chains of 
related cases is simply outstanding and highly sophisticated. This method 
was developed into an art that reached its perfection in the works of 
jurists like al-Sarakhsi, who added a tremendous amount of supporting 
detail to these cases. Till this time, Islamic law was a practical law solv-
ing problems; it needed all this detail. Today, very few people appreciate 

18  That is, settled the cases. 
190ne-half for framing the initial cases and another one-fourth for the right deci- 

sions. 
"One-fourth. 
"Due to the possibility that he may have issued the correct rulings even in some of 

these. 
'Those who design cases today, for case studies, know that this is not an easy task. 

Ai-Hs ct 
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or even read and benefit  from is unique method of aibo_  _ 
-..ne La._ Credit for further organising the c.a.s 	the light the 

_ 	must be given to Fja.1-:r_ al-S: 	as we47. N;n-erilleless, great sag was attached to the study of the deta_.:- ni-  cases by the earlier  
jurists_ The idea is captured in another story. Abet al-Fadl Muhammad 
ibn Muttanunad ibn  Atimad,  al-Hakim al-Shahid, who was a qa4-1, wrote 
two books: al-Afuntaqa and al-K4 The Liner is the precis prepared from 
Imam Muhammad al-Shaybancs al-Slab-51a and the two Mini's. It is said 
that he died in the year 334 A_H_ He was executed brutally by the Turks 
and is, therefore, referred to as Shahid. As the story goes, he is reported 
to have said prior to his execution that this is the fate of a person who 
prefers this world over the next As to whv he said this, some add liar 
when he prepared al-Kaft by removing repetitions and details from Imam 
Muhamm.ad's books, the Imam appeared to him in a dream_ In this 
dream, Imam Muhammad asked him, "Why have you done this to my 
books?" He replied, "The fuqand have become Ian- so I deleted the rep-
etitions and stated what is essential." At this Imam Muhammad became 
very angry and said, "May God cut you up like the way you have cut up 
my books." It is said that the Turks tied him between two tree-tops (by 
pulling them down) and he was split into two. In our view-, this is not 
a very pleasing story for we feel that al-Hakim al-Shahid, may God bless 
him, made a powerful contribution to the case method that we have men-
tioned above. It does, however, tell us that true .6qh can be acquired only 
by working through the detailed cases. There is no method more power-
ful than this for the teaching offigh. It is also the method that dominated 
the scene for a long time, until the appearance of the literalists. 

Al-Marghinani's Bidayat al-Mubtadi' captures this vital feature to the 
extent of the statement of rules and related cases.`' We have pointed this 
out within the translation in a few places. In the later summaries, this vital 
feature was lost to a great extent. In fact, `.,.sillamah al-Lakhnawi warns 

us that we have to be careful about some of the summarised versions; 
however, this does not pertain to the recognised texts. 

CODIFICATION: THE GOAL OF ISLAMIC LEGAL TEXTS 

When we use the word "code" with reference to Islamic legal texts, we 
obviously do not mean a statute enforced with the authority of the state. 

23Though in a very concise form. 
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Codification with reference to Islamic schools means the attempt to bring 
uniformity into the law out of a mass of available rulings. Such a code, like  
all statutes, enables the subjects to follow the law with ease, and supports  
the experts in providing detailed rulings to the subjects (called fatwas).  

The effort to bring uniformity into the law began with the mukhtasars 
and culminated in what are called the jatiiwa compilations. The term 

fatawa should not lead us to believe that these works are an entirely  
different class of texts. One of the earliest, and also one of the best, is 
Fatawa Qddrkhati. The Author was a contemporary of al-Marghindni. In  
fact, he died one year before al-Marghindni in the year 592 A.M. As al_ 
Marghinani died at the age of eighty-two, and one of his contemporaries 
was Qadi'khan's teacher, it is possible that the latter was influenced by 
al-Hidayah itself. In any case, his book is highly organised and follows  
almost the same arrangement as a/-Hidayali as far as the arrangement of 
books (chapters) is concerned. Qadrldian explains the nature of his book 
as follows:24  

I have mentioned in this book the issues that occur frequently, for 
which there is a need, around which the problems of the unimah 
revolve, and on which is focused the attention of the fiulaha' and 
the imams. These issues are of various kinds and types. Among 
these are those that have been transmitted from our earlier com-
panions.25  There are those that are transmitted from the later 
Mashalkh (jurists), may Allah be pleased with them all.' I have 
arranged these issues in the format of the well known books... , 
and where the views of the later jurists were many, I have men-
tioned one or two, and have given prominence to those views that 
are more reliable.27  

24In the first section, devoted to the mufti, that serves as an introduction to his book. 
"Abu Hanifah and his disciples (God bless them). 
'Like the jurists in the third grade mentioned above: al-Karkhi, al-Jassas, al-Dabbusi, 

and al-Sarakhsi, may God bless them all. 
z7The learned jurist then gives some advice to the person issuing fatwas, the mufti, as 

to how he is to conduct himself in searching for and issuing of the ruling. We have trans-
lated the passage for the benefit of the readers, who would like to understand the way 
fatwas are issued. He says: "The mufti in our times, from among our (contemporary) 
companions, when he is asked for a fatwa on an issue, and is asked about an incident, 
should: (i) If the issue is related from our early companions through the zahir trans-
missions, without a disagreement among them, is to incline towards them and issue the 
ruling according to their opinion. He is not to oppose them with his own opinion, even 

This shows that the only difference between the nutkhta:ar, like al-Qudiiri 
and Bidayat al-A104'mb', on the one hand, and a fatawa compilation, on 
the other hand, is that the latter incorporates the rulings of the jurists 
of the third grade as well. On rare occasions, it may include the rulings 
of jurists in the fourth grade, however, the essential condition would be 
that of the ability to undertake ijtihad. Thus, the niuklitaar can be used 
just like the . fatawa compilation, however the fatawa compilations pro-
vide additional rulings, though of a lesser status. We may look at both as 
attempts to provide "codes" for stating the legal position for the benefit of 
the public. The message in both documents has been the same: the fatwa 
today is this. 

if he is a full mujtahid. The presumption is that the truth sides with our companions, 
and they are not to be opposed. His ijtihad cannot reach the level of their ijtihad. He 
is not to incline towards the opinion of a jurist who has opposed them. Nor is he to 
accept such a person's hujjah (proof), because they knew the adillali (evidences) and 
could distinguish between an evidence that was authentic and established and one that 
was the opposite of this. (2) If the issue is disputed by our companions, and one of his 
disciples is siding with AV' Hanifah (God bless him), he is to adopt their view, due to 
the combining of the conditions (of ijtihad) and the gathering of sound adillah in their 
view. If both disciples oppose Abu Hanifah (through a common opinion), and if the 
difference is based upon a change in conditions due to the passage of time, like render-
ing a verdict on the basis of prima facie moral probity, he is to adopt the ruling of the 
two disciples, as the condition of the people has changed. Thus, in the case of muzar`ah, 

mu'amalah and similar issues, he is to adopt the view of the two disciples. The basis is 
the unanimous agreement of the later jurists on these issues. In issues other than these, 
some have maintained that the mufti is to be given an option of choosing (between 
them) according to what his opinion guides him to. Abd Allah ibn al-Mubarak has said 
that he is to adopt the opinion of Imam Abu Hanifah (God bless him) in such a case. 

They discussed the question as to who is a mujtahid. Some said that if a person is asked 
about ten issues and he gives a sound ruling in eight of these and errs in the rest, he is 
a mujtahid. There are others who maintain that the mujtahid is one who has necessarily 
absorbed (memorised) al-MabsCit, identified the abrogating and abrogated texts, knows 
the muhkam and mu'awwal, and is aware of the practices and customs of the people. (3) 
If the issue is found in books other than the Zahir al-Riwayah, then if it is compatible 

with the usUl (system of interpretation and qawa`id) of our companions, he is to act 
upon it. (4) If there is no narration about the issue from our companions, but the later 
jurists have agreed about it to some extent, he is to act upon it. If they have disagreed, he 
is to undertake ijtihad and issue the ruling that appears sound to him. If the mufti is a 

mut/a/lid and not a mujtahid, he is to follow the view of the person who has the greatest 
expertise in fiqh in his view, but he is to attribute the response to such a (knowledge-
able) person. If the most learned person in fiqh, in his view, lives in a city other than 

his, he is to have recourse to him in writing, and is not to work on conjecture for fear of 
fabrication?' 
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mukhtasar  

The distinction stated above is, therefore, based on two things: th  

status of the rulings incorporated and the number of rulings .ncorpne  

rated. Accordinglv, a Wawa compilation may be ten times the size of 

a mukhtasar. What then is the crucial difference between a 

like Biddivat al- Alubtadi., and a fatawa compilation,  such as the Fattiw-'
a 'Alamgiriiyah or Fatawa Hindiyyah as it is called. The difference has been 

 explained by al-Niarg,hinani himself, and we would like to quote hihl 

here. He says: 

He favoured the earlier jurists with success so that they were able to 
frame the issues for each thing obvious and concealed. The inci-
dents. however. recur repeatedly and new cases attempt to burst 
out of all topical systematisation. Yet, it is the endeavour of stal-
warts rlii*L2hiels to trap runaway issues by referring them to their 
oric....ns and by serding them through precedents. (In this endeav-
our reliance on the governing principles i of these issues )  will 
=-21:-. a in grip over them. 

Tht. -ssazt is conveving is that it is not possible to record in a book 
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these rules along with their underlying reasoning and methods and I 

will be able to provide new rulings when needed. The fatawa literature. 
on the other hand, is directed at the vendor with the message: keep thC%C 
on the shelf and serve your customers, but if the shoe does not fit get 

in touch with the cobbler in your own city or write to one in a different 

AL-HIDAYAH: THE COMMENTARY 

Al-Hidityah placed its stamp on most books that came after it. AI-
Afukhtar is in reality Bidayat al-Mubtadi' in a different syntax. Its com-
mentary al-lkhtiyar borrows huge chunks from al-Hida yah to explain the 
issues. Al-Wigayah is a summary of the entire al-Hidayah, as its full title 
conveys. Commentaries on Kanz al-Datia'iq, such as, Kashf al-Haqa'iq 
by al-Afghani, are based entirely on al-Hidayah. The Fatawa 'Alamgiri 

openly states that it is following the structure of al-Hidayah, which means 

taking the basic rulings from it, besides following its general structure. 

Many of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hidayah_ The additional matter is, 
of course, from other authoritative books and fatawa literature. There 
is however,.fiqh in al-Hida yah, but in the fatawa there arc only rulings. 
In short, al-Hidiryah became like a primary source book for the work 
that was done later. It was, therefore. said: al-Hidigah like the Qur'an has 
abrogated the books that preceded it This may not be entirety true, but 
it shows the influence al-Hidir- y:.‘;: has had on later devek.rpments. 

Al-Hulayah is a l'ery 	_ .• 'look to read, and equally d:fficult 
translate. The advice some 	rave, prior to the commencement of 
the translation, was that it is L'17:;,..1-1_-_,4 to translate. Perbaps ther were 
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are left wondering how he did it. You have to retrace your steps and recre  
ate every move. Each thump of the mighty paw is packed with immense  
power, and you are not done with one when you can see the next one  
coming. Like the tiger his moves are all calculated, desired to have th

e  
maximum effect. We have never seen a book that had so much planning 
go into it. It appears that he must have spent days writing down single  
paragraphs. 

Nevertheless, the Author was creating an extremely powerful teaching 

 
device designed to draw in both the student and the teacher. The b 
contains a huge amount of "coded" information. We use the term coded 
here to mean what people in the computer world would mean. Within .n  
this information are "macros"—short statements that pack within them  
pages of information. The macro needs to be preprocessed before the 
code can reveal its entire meaning. These macros are to be preprocessed 
with the help of the teacher or detailed commentaries. A person who is 
able to study al-Hidayah after elaborating these macros is likely to reach 
the machine-level of the instructions of fiqh. The design enables teach-
ers to use the book as an instructional device in short or long courses 
depending on the level of the audience. It is the teacher who decodes 
these texts for students in the classroom after the student is given the 
opportunity to do so himself. The reason for the popularity of the book 
is, therefore, obvious: it gives immense power to the teacher over his audi-
ence, and a unique opportunity to the student to interact with the teacher 
as well as with the rest of the class. In our view, and this has been the 
experience of many teachers, anyone who works through the statements 

in al-Hidayah through discussions with a teacher will soon find that the 

body of rules called fiqh is taking hold of his mind. He will soon start 

seeing patterns in these rules and will be able to trace the links between 
them. This effort will grant him an ability to answer highly complex ques-

tions offiqh without the aid of any source. In short, he will be on his way 

to becoming a faqih. It is for this reason that al-Hidayah is used as a pri-

mary manual in almost every ,nadrassah and institution=s  in the world, 

whatever the school affiliation. 
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Where the teacher lacks the necessary competence and is not equipped 
with knowledge that is required to decode the semi-coded statements, al-Hidayah will become a very difficult book. After all, the Author took thir-
teen years to complete the book. We must benefit from his gift to us. In 
the eight hundred years that followed the completion of the book, a num-
ber of commentaries, besides innumerable glosses, have been written on 
al-Hidayah. Some say that the number of commentaries and glosses writ-
ten on the book run into hundreds and may even be close to a thousand. 
Consequently, the number of commentaries written on al-Hidayah out-
number any book in the Islamic legal system and, perhaps, in any other 
system. This in itself is sufficient proof of the power of the book. It is 
said that no book has received so much attention from jurists. In the 
introduction to Badr al-Din al-Ayni's commentary, a list of forty-six full 
commentaries is provided.3° Many consider the best known commentary 
to be Fath al-Qadir. This commentary was written by Ibn al-Humam, 
but he could not complete it. Ayni's own commentary, al-Binayah Sharh 
al-Hida yah, is considered to be very good. We have found the comments 
of the Author of al-Inayah and those of Allamah al-Lakhnawi and al-
Ayni to be extremely powerful and helpful. It is said that some Shafici 
jurists criticised the author for including traditions that were not very 
reliable. This led to the writing of several books on the documentation 
(takhrij) of the traditions in al-Hidayah. One of the best known is that 
by al-Zaylal, which was also summarised by Ibn Hajar al-Asqalani. Here 
our own bias creeps in, but we would like to pass it on to the reader. It 
is our considered opinion that Al-Marghinani was relying on Imam al-
Sarakhsi's al-Mabsut as a source book for constructing his arguments. 
Accordingly, when a problem cannot be fully solved through the com-
mentaries a recourse to al-MabsUt will help. On some occasions, however, 
the issue discussed will not be found even in al-Mabsut. We also feel that 

the matn, Bidayat al-Mubtadi', may have been influenced by al-Kaft as 

incorporated by al-Sarakhsi. 
On examining an Urdu translation published in Deoband, we found 

that the Urdu text did not distinguish between the statements of Biclayat 

al-Mubtadi' and its commentary, al-Hidayah. The same problem exists 

in al-Ayni's thirteen volume commentary of al-Hidayah published from 

Beirut; one cannot distinguish the matn from the shark. This led us to 

"We are not reproducing this list due to shortage of space. 

29  Perhaps, without realising its immense power. 
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hundred years.33  Accordingly, we have added some notes to the text by 
relying mostly on well known commentators, but sometimes on the basis 
of our own research. There is no end to the number of notes that can be 
added to the text of al-Hicleiyah, however, we have resisted this temptation 
out of respect for the wise judgement of the Author. He wanted the book 
to stay small and precise, the way he wrote it. He wrote a lengthy book 
himself, but said this: "When I was close to completion, it appeared to 
be somewhat lengthy, and I feared that recourse to it would be lessened 
due to its length." If the book is burdened with lengthy commentaries 
and extensive notes the purpose is lost. It is very difficult to access huge 
commentaries spread over a dozen or so volumes. They are avoided even 
by the teachers themselves. The translation itself, we feel, has eliminated 
the need for many of the notes given in various editions of the book. 
In translating this book, our hope is that it will be used by the younger 
generation to understand Islamic law and the legal reasoning underly-
ing the law. For this purpose, the best course of action for the student is 
to add his own notes after discussion with the teacher. The exercise will 
be extremely beneficial. Accordingly, in the first few books our notes are 

somewhat lengthy. This is intentional. The aim was to keep in view the 
interest of the general reader, who does not have access to a teacher and 
to show by example what kind of notes may be added by the student him-
self. On some pages, we felt, that there was no need for adding notes; in 
fact, notes on some pages would become a hindrance rather than a help. 
We hope that the notes, where provided, will be of use to all. 

We find that many schools and madeuis teach the law from al-Qudari. 

It is a wonderful book and needs to be read, however, Bidayat al-Mubtadi' 

includes al-Quduri within it and much more. It is a better organised, 

more refined and somewhat expanded version of al-Quduri. An effort 

will be made to provide the Arabic version of Bidayat al-Mubtadi' along 

with the English meanings extracted from this translation. An ideal 
approach would be, at least for the classroom, to read the smaller text 

and then turn to al-Hiclayah for elaboration. 

It is customary with the commentators of al-Hidayah to say some-

thing about al-Marghinani's method and the way he uses certain terms. 

"Unfortunately, some of the glossators and hence some teachers convert the teaching 

of al-Hidayah into a 
game of semantics. The result is that very little attention is paid to 

the frill inside and a major goal of the book is lost. 

think about the manner in which this book is studied today. We consider 

some 
merger of the matn with the shark, without distinguishing matirks f  sidoer 

some kind, to be shocking, an act of gross negligence and callousness.3, 

In our view, it is not possible to understand the book without 
s  rating the matn from the commentary. Further, the 

matn states thePa-It is like reading the text of a statute and then turning 
to the co 

rnment 
rule. 

used for 

for further explanations. Al-Hidayah is not only a teaching manual, it iys  
the most authentic and reliable book for knowing the law. It is 
this purpose all over the world, even by other schools. This 

fact 

ar  

is also rel-evant for those who are interested in the ruling for ordering their actions. 
Our advice to them is: read just the rule, that is, the text of B• 1-yat al-Mubtadi'. This is the law. The other opinions mentioned in the con

t. 

1( a 

mentary are not to be followed. They have been provided to teach you filth, that is, legal reasoning. To the student we say: Do not listen to those who teach the law in terms °frith, wa Ohl without emphasising the opin-ion to be followed." To those issuing jiitwas we would say: It is Bidayat al-Mubtadi' that you need. Yes, there are additional issues addressed by 
the Author in the commentary, but the matt, is the governing and pri-mary text. 

To facilitate this, we have tried to translate the text of Bidayat al-
Mubtadi' in a manner that it can be read independently without reading 
the commentary. This text is displayed in bold and can be distinguished 
from the commentary. We have not succeeded all the time in doing so, 
because complete sentences in the matt, are broken down at odd places 
by the Author for comments, and it is difficult to maintain the required 
links. Nevertheless, the reader should have very little problem if he wishes 
to read the matn. 

Al-Hidayah is difficult to understand without the help of notes or 
without the constant attention of the teacher. As mentioned earlier, the 
process of adding notes to the book has been going on for the last eight 

3'The fault obviously lies with the publishers and not with the authors of these com-
mentaries. It may he argued that an expert will be able to recognize the main even if 
it is not distinguished. Yes, but that is not the point under discussion. Further, such an 
argument can be given only by the arrogant. 

310n some occasions this is difficult to determine in the book, and we have addressed 
this below. 
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10. to an issue and its precedent by using "this" for the issue and "that" 

for the precedent; 

u. to an implied question directly without the preceding, "If it is said," 
except on two or three occasions in the entire book; 

12. his own legal reasoning by saying, "the takhrij is," but where it is 

someone else's takhrij, he refers to the person's name; 

13. (al-As1) meaning thereby al-Mabsat by Imam Muhammad 

ibn al-Hasan al-Shaybani; 

14. al-Mukhtasar and he intends thereby the precis written by al-

Quclari; 

15. a statement in al-Jami' aI-Saghir or in al-Muktasar by saying 	(he 

said), but he does so even when he refers to his own statement in 

Bidayat-al-Mubtadr, perhaps, it is the scribe who does this; 

16. a difference between al-Kuni` al-Saghir and al-Qudari by specifi-

cally naming al-Jami' al-Saghir; 

17. al-kitab when he means thereby al-Ja mi` al-Saghir, but sometimes 

he is referring to al-Muktasar when he uses this word. 

The list provided above is an excerpt from Allamah al-Lakhnawi's 
text. We list below a few points that we consider important. 

(1) The Author states the rule, which is part of the main of Bidayat 

al-Mubtadi', first. If the rule appears as a single opinion, it is the 
unanimous view of the school, that is, the view of the Imam and the 

two disciples. 

(2) On occasions, where total unanimity is not found, he states the Za hir 

al-Riwayah first and this is followed by the view of one or more 

jurists. As far as the rnatn is concerned, he is stating the stronger 

opinion first. In such a case, the position is reversed in the commen-
tary; he will provide arguments and support for the stronger opinion 

at the end of the discussion. 

Al-Hidayalt 
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we are reproducing some of these comments, courtesy `Allarnah 

Lakhnawi, but we have also added a few that we have observed oursel
ve

s_ 
while translating the book. A few of these may be irrelevant for the 

tran s 
lation. 

In the text, the Author of al-Hidayoli usually refers to: 

1. himself as "This feeble servant," but some of his students later 

inserted in its place "He (God be pleased with him)"; he rarely uses 

the personal pronoun out of modesty, a practice followed by 
most leading jurists and traditionists;34  

the scholars from Ma V■Tard' al-Nahr (Transoxiana), that is, Bukhara 
and Samargand, according to al-Inciyah, by saying "our Shaykhs" 

but according to some he means by this all those scholars 
who did not meet the Imam (Abu Hanifah); 

;. the cities of Ma Ward' al-Nahr by using the words 	(in our 
region); 

4. to a verse of the Qur'an previously cited by saying, "what we 
recited"; to a rational argument and legal reasoning that has pre-
ceded by saying, "what we have stated" or "what we elaborated"; to 
a tradition that he has previously stated by saying, "what we have 
related"; 

5. the opinion of a Companion as athar and at times he does not 
distinguish between khabar and athar, referring to both by saying, 
"what we have related"; 

6. legal reasoning by saying, "the fiqh in this issue is"; 

a disagreement among jurists by using the word "Oa (they said)"; 

8. to an interpretation preferred by the scholars of traditions by say-
ing, "This tradition is interpreted as" or "construed to mean"; 

9. his own interpretation of a tradition by saying, "we interpret it as 

34
It has been noticed in the text, however, that the statement "this feeble servant" 

usually appears when he is correcting an error in al-Quduri's text. 
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(6) He uses the word spar` in two different ways: to mean the law, that is, 
the sharrah or to mean the texts of the sharrah, that is, the texts of 
the Qur'an and the Sunnah. 

He uses Oa (it is said) to refer to weaker opinions. 

Additional Issues.—On certain occasions he deals with additional 

issues that are directly or indirectly related to the issue in the matn. 

This is what the fatawa compilations do as a major function. 

(to) Structure.—Sometimes groups of cases have been arranged in a par-
ticular sequence to highlight the links between them and to indicate 

the total application of a rule. 

We have given brief references for the traditions found in al-Hidayah 

to al-Zayla'i's outstanding work, which should be consulted for the 
details. A little less than three of the four volumes of this work pertain 

to the first volume of al-Hidayah. The work needs to be translated into 

English or at least published in a summarised form in English. One thing 
we may add here, and that concerns the method of the Hanafis for the 
adoption of traditions. It is a method that was developed and refined one 

hundred and fifty years before Imam al-Bukhari (d. 260 A.H.) worked on 

his Sahih compilation, and is tied closely to their methods in until. Suffi-
cient attention has not been paid to this method from the perspective of 
a legal system, and it has been dealt with in fragmented form. 

After giving the transliteration of an Arabic term and stating its mean-
ing in English once or twice, we have retained the transliteration alone in 

the following text. This has been done intentionally so that those who 

(7)  

(8)  

(9)  

Al-Qudari's statements.—When he reproduces al-Qudari's text, he is 
always verifying the statements through Imam Muhammad's books. 
When an error is found, and this is rare, he supports the correc-
tion through the statements of the earlier jurists. As stated already, 
the order of the books in Bidayat al-Mubtadi' follows the order in 

al Jami` al-Saghir. This affects al-Quduri's text. In addition to this, 
the sequence of his statements is also altered sometimes. This usu-
ally happens when al-Marghinani brings in additional material from 
other sources, whole sections a few times. At other times he may 
move the statements to another location for the sake of better organ- 

isation. 

Ispritobuclio,,  

Where two jurists are on one side, the rule according to the tw
o  will be stated first. This is usually Abu llanifah (God blesshim) alo

ng with one of his companions. In such a case, the view of the 
other  disciple, where it is a reasonably strong opinion appears within the 

matt:. At other times, a variant narration from a disciple or eve n f
rom  - the Imam himself are mentioned in the commentary merely for 
the  purpose of elaboration.;' 

StatePnents of khililf in the commentary.—Conflicting opinions are quoted not for adoption of alternate rules, but to teach 
Ali. 

(a) If the conflicting or varying opinion is that of one of the three 
jurists of the school, it is stated first in the commentary o

r  is  
given preference over other varying opinions that will not be 
mentioned. 

(h) Where a variant view of the three jurists is not available, the dis- 
agreement with Zufar (God bless him), if any, is stated. 

(c) If the above two are not found, the conflicting opinions, if any, 
of Imams Malik and al-Shafi'i (God bless them) are stated. 

It goes without saying that the number of agreements with al-Shafi`i 
(God bless him) are the maximum. This is followed by Zufar (God 
bless him) and then Malik (God bless him). In discussing the dis-
agreements, the texts relied upon by the disagreeing Imam are stated, 
followed by rational arguments on his behalf. The response of the 
school is then provided through the texts adopted as well as through 
rational arguments and responses. 

(5) Parallel and Distinguished Cases.—Perhaps, the most difficult sec-
tions of the book are where the Author mentions parallel and distin-
guished cases. The situation becomes extremely complex when in a 

single sentence two or three cases are distinguished from each other. 
This is where the Mil is, however. Most of the time, the filth of a 

totally different category of law has to be recalled along with the gov-
erning rules to understand the comparisons and distinctions. 

That is, the rule depends upon the matn. 

Al-Hidayah 
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Titobutlloti  

Codification with reference to Islamic schools means the attempt! 

Such „o(d)brii nli 

subjects (called fun,v
PP:)ris 

uniformity into the law out °fa mass of available rulings, 

with the 
tnukhtas)' 

all statutes, enables the subjects to l'ollow the law with ease, and su  e„ike  
the experts in providing detailed rulings to the 

The effort to bring uniformity into the law began  
and culminated in what are called the fianwa 

compilations, prawn should not lead us to believe that these works are 

Marghinaniii: 

all en tirrill ly  

The term 

different class of texts. One of the earliest, and also one of the 

best (  : Fatawa Qadrkhan. The Author was a contemporary of al- 
fact, he died one year before al-Marghina.

ni in the year 592 A.1-1. As al. 
Marghinni died at the age of eighty-two, and one of his contemporaries 
was Qadrkh5n's teacher, it is possible that the latter was influenced 

by al-Hidayah itself. in any case, his book is highly organised and 
follows  almost the same arrangement as al-Hidayah as far as the arrangement 

of books (chapters) is concerned. Q5clilhiin explains the nature of his book 
as follows:24  

I have mentioned in this book the issues that occur frequently, for 

which there is a need, around which the problems of the wnmah 
revolve, and on which is focused the attention of the ftigaha' and 
the imams. These issues are of various kinds and types. Among 

these are those that have been transmitted from our earlier com-
panions.25  There are those that are transmitted from the later 
Mashalkh (jurists), may Allah be pleased with them all.' I have 

arranged these issues in the format of the well known books..., 

and where the views of the later jurists were many, I have men- 

tioned one or two, and have given prominence to those views that 
are more reliable.27  

"In the first section, devoted to the 
mufti, that serves as an introduction to his book. 

"Abu Hanifah and his disciples (God bless them). a6,  • 

Like the jurists in the third grade mentioned above: al-Karkhi, al-la ,al-Dabbilsi' and al-
Sarakhsi, may God bless them all. 27

The learned jurist then gives some advice to the person issuing fatwas, the mufti, 
as thothdowhhe 

 is to conduct himself in searching for and issuing of the rulin fa 
 e t e passage for the benefit of the readers, who would like to understand the 

(contemporary)  
are issued. He  says: "The mufti in our times, from among our (contem. pci 

incident, 
CO

miffs
a  

shouridn. 1(oi
)nsi,t.when  he  is asked for a fatwa on an issue, and is asked about al..lhinr  d 

trans' missions, 
	a disagreement 

, without issue is related from our early companions through 

ling. We have   tr awnasy  

missions  
ruling according 	among them, is to incline towards theMeanad 

' oitsnsueevtell: g to their opinion. He is not to oppose them with his own opinion,  

I N TgooticTION 

This shows that the only difference between the mukhtasar, like al-Qudari 

and Bida yat al-Mubladr, on the one hand, and a fatawa compilation, on 

the other hand, is that the latter incorporates the rulings of the jurists 

of the third grade as well. On rare occasions, it may include the rulings 

of jurists in the fourth grade, however, the essential condition would be 

that of the ability to undertake ijtihad. Thus, the mukhtasar can he used 

just like the fatawa compilation, however the fatawa compilations pro-

vide additional rulings, though of a lesser status. We may look at both as 

attempts to provide "codes" for stating the legal position for the benefit of 

the public. The message in both documents has been the same: the fatwa 

today is this. 

if he is a full mujtahid. The presumption is that the truth sides with our companions, 

and they are not to be opposed. His ijtihad cannot reach the level of their ijtihad. He 

is not to incline towards the opinion of a jurist who has opposed them. Nor is he to 

accept such a person's hujjah (proof), because they knew the adillah (evidences) and 

could distinguish between an evidence that was authentic and established and one that 

was the opposite of this. (2) If the issue is disputed by our companions, and one of his 

disciples is siding with Abu Hanifah (God bless him), he is to adopt their view, due to 

the combining of the conditions (of ijtihad) and the gathering of sound adillah in their 

view. If both disciples oppose Abu Hanifah (through a common opinion), and if the 
difference is based upon a change in conditions due to the passage of time, like render-

ing a verdict on the basis of prima facie moral probity, he is to adopt the ruling of the 

two disciples, as the condition of the people has changed. Thus, in the case of muzar'ah, 

mu`antalah and similar issues, he is to adopt the view of the two disciples. The basis is 
the unanimous agreement of the later jurists on these issues. In issues other than these, 

some have maintained that the mufti is to be given an option of choosing (between 

them) according to what his opinion guides him to. `Abd Allah ibn al-Mubarak has said 
that he is to adopt the opinion of Imam Abu Hanifah (God bless him) in such a case. 

They discussed the question as to who is a mujtahid. Some said that if a person is asked 

about ten issues and he gives a sound ruling in eight of these and errs in the rest, he is 

a mujtahid. There are others who maintain that the mujtahid is one who has necessarily 

absorbed (memorised) al-Mabstrit, identified the abrogating and abrogated texts, knows 

the muhkam and tmeawwal, and is aware of the practices and customs of the people. (3) 

If the issue is found in books other than the ?Air al-Riwayah, then if it is compatible 

with the usti/ (system of interpretation and yawa`id) of our companions, he is to act 
upon it. (4) If there is no narration about the issue from our companions, but the later 
jurists have agreed about it to some extent, he is to act upon it. If they have disagreed, he 

is to undertake ijtihad  and issue the ruling that appears sound to him. If the 
mufti is a 

mugallid and not a mujtahid, 
he is to follow the view of the person who has the g

reatest 

expertise in  MI  in his view, but he is to attribute the response to such a (knowledge-

able) person. If the most learned person in Mt, in his view, lives in a city other than 
his, he is to have recourse to him in writing, and is not to work on conjecture for fear of 

fabrication:' 
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The distinction stated above is, therefore, based on two things: the 

s
tatus of the rulings incorporated and the number of rulings incorpo  

rated.  Accordingly, a fatawa compilation may be ten times the size of 

a mukhtasar. 
What then is the crucial difference between a mukhtasa,. 

like Bidayat al-Afubtadi', and a .tataiva compilation, such as the Farats: 

,Iilamgirtyyah or Fatawa Hiridi,iyah as it is called. The difference has been 

explained by al-Marghinani himself, and we would like to quote him  

here. He says: 

He favoured the earlier jurists with success so that they were able to 
frame the issues for each thing obvious and concealed. The inci-

dents, however, recur repeatedly and new cases attempt to burst 
out of all topical systematisation. Iet, it is the endeavour of stal-

warts (mujtahids) to trap runaway issues by referring them to their 
origins and by settling them through precedents. In this endeav-
our) reliance on the governing principles (of these issues) will 
grant a firm grip over them. 

The message he is conveying is that it is not possible to record in a book 
all the cases that human beings face. The method is to study and under-
stand those issues and cases that highlight the vital rules and to connect 
them with their origins from where they have been derived. Once these 
governing rules are understood, any new case can be settled and all new 
situations can be faced. He lets us know, however, that this is something 
that can be done by stalwarts and not weaklings. The stalwarts are those 
who have mastered the governing rules and have acquired the ability to 
derive new rules. It is not someting that can be done by people with lesser 
competence. The fatawa compilations, in our view, are at variance with 
the sound advice given by al-Marghinani. Why then did competent schol-
ars, who compiled the fatawas, undertake this work? The only reason we 
can think of is deteriorating standards and the inability to acquire the 
requisite skills. These authors came to the conclusion that the detailed 
rulings must be compiled to help those who lacked the ability to do so on 
their own. We are reminded of the excellent example given by Ibn Rushd. 
He compared a cobbler who had the skills to make shoes for any new cus-
tomer with the shoe-vendor who must sell the shoes he has in stock and 
in the case of an absolutely new customer for whom he does not possess 
the right size he should get in touch with the true cobbler. A mukhtasar 
like Bidy-at al-Mubtadi' is directed at the cobbler with the message: learn 

these rules along with their underlying reasoning and methods and you 

will be able to provide new rulings when needed. The fatawa literature, 
on the other hand, is directed at the vendor with the message: keep these 
on the shelf and serve your customers, but if the shoe does not fit get 
in touch with the cobbler in your own city or write to one in a different 

AL-HIDAYAH: THE COMMENTARY 

Al-Hidayah placed its stamp on most books that came after it. Al-

Mukhta r is in reality Bidayat al-Nfubtadi' in a different syntax. Its com-
mentary-  al-Ikhtiyar borrows huge chunks from al-HU-Mph to explain the 

issues. Al- Iliqayah is a summary of the entire al-Hidayah, as its full title 
conveys. Commentaries on Kanz al-Daqa'iq, such as, Kashf 
by al-Afghani, are based entirely on al-Hidayah. The Fatawa 'Alarngiri 

openly states that it is following the structure of al-Hidayah, which means 
taking the basic rulings from it, besides following its general structure. 
Many of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hidayah. The additional matter is, 
of course, from other authoritative books and fatawa literature. There 
is, however, fiqh in al-Hidayah, but in the fatawa there are only rulings. 
In short, al-Hidayah became like a primary source book for the work 
that was done later. It was, therefore, said: al-Hidayah like the Qur'an has 
abrogated the books that preceded it. This may not be entirely true, but 
it shows the influence al-Hidayah has had on later developments. 

Al-Hidayah is a very difficult book to read, and equally difficult to 
translate. The advice some friends gave, prior to the commencement of 
the translation, was that it is impossible to translate. Perhaps they were 
right. A translation simplifies many things, by reducing the number of 
options with respect to meaning, but it will still require the complete and 
concentrated attention of the reader. The real complexity is not in the 
syntax, but in the legal concepts and reasoning. 

God Almighty had given al-Marghinani extraordinary skills. He is like 
a tiger hunting down its prey. Reading his arguments is like running with 
this tiger. Suddenly you find that he has knocked down his prey and you 

'See in footnote above, the advice given by Qacfi'khin to the person who does not 
have the requisite skills. 
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are left wondering how he did it. You have to retrace your steps and recre-
ate every move. Each thump of the mighty paw is packed with immense 
power, and you are not done with one when you can see the next one 
coming. Like the tiger his moves are all calculated, desired to have the 
maximum effect. We have never seen a book that had so much planning 
go into it. It appears that he must have spent days writing down single 
paragraphs. 

Nevertheless, the Author was creating an extremely powerful teaching 
device designed to draw in both the student and the teacher. The book 
contains a huge amount of "coded" information. We use the term coded 
here to mean what people in the computer world would mean. Within 
this information are "macros"—short statements that pack within them 
pages of information. The macro needs to be preprocessed before the 
code can reveal its entire meaning. These macros are to be preprocessed 
with the help of the teacher or detailed commentaries. A person who is 
able to study al-Hidayah after elaborating these macros is likely to reach 
the machine-level of the instructions of fiqh. The design enables teach-
ers to use the book as an instructional device in short or long courses 
depending on the level of the audience. It is the teacher who decodes 
these texts for students in the classroom after the student is given the 
opportunity to do so himself. The reason for the popularity of the book 
is, therefore, obvious: it gives immense power to the teacher over his audi-
ence, and a unique opportunity to the student to interact with the teacher 
as well as with the rest of the class. In our view, and this has been the 
experience of many teachers, anyone who works through the statements 
in al-Hidayah through discussions with a teacher will soon find that the 
body of rules called fiqh is taking hold of his mind. He will soon start 
seeing patterns in these rules and will be able to trace the links between 
them. This effort will grant him an ability to answer highly complex ques-
tions of fiqh without the aid of any source. In short, he will be on his way 
to becoming a faqih. It is for this reason that al-Hidayah is used as a pri-
mary manual in almost every madrassah and institution29  in the world, 
whatever the school affiliation. 

29Perhaps, without realising its immense power. 

Where the teacher lacks the necessary competence and is not equipped 
with knowledge that is required to decode the semi-coded statements, al-
Hidayah will become a very difficult book. After all, the Author took thir-
teen years to complete the book. We must benefit from his gift to us. In 
the eight hundred years that followed the completion of the book, a num-
ber of commentaries, besides innumerable glosses, have been written on 

al-Hidayah. Some say that the number of commentaries and glosses writ-
ten on the book run into hundreds and may even be close to a thousand. 
Consequently, the number of commentaries written on al-Hidayah out-
number any book in the Islamic legal system and, perhaps, in any other 
system. This in itself is sufficient proof of the power of the book. It is 
said that no book has received so much attention from jurists. In the 
introduction to Badr al-Din al-Ayni's commentary, a list of forty-six full 
commentaries is provided.3° Many consider the best known commentary 

to be Path al-Qadir. This commentary was written by Ibn al-Humam, 
but he could not complete it. Ayni's own commentary, al-Binayah Shark 

al-Hidayah, is considered to be very good. We have found the comments 
of the Author of al-Inayah and those of Allamah al-Lakhnawi and al-
Ayni to be extremely powerful and helpful. It is said that some Shafi'I 
jurists criticised the author for including traditions that were not very 
reliable. This led to the writing of several books on the documentation 
(takhrij) of the traditions in al-Hidayah. One of the best known is that 
by al-Zayla`i, which was also summarised by Ibn Hajar al-Asqalani. Here 
our own bias creeps in, but we would like to pass it on to the reader. It 
is our considered opinion that Al-Marghinani was relying on Imam al-
Sarakhsi's al-Mabstit as a source book for constructing his arguments. 
Accordingly, when a problem cannot be fully solved through the com-
mentaries a recourse to al-Mabsat will help. On some occasions, however, 
the issue discussed will not be found even in al-Mabsur. We also feel that 

the matn, Bidayat al-Mubtadi', may have been influenced by al-Kafi as 

incorporated by al-Sarakhsi. 
On examining an Urdu translation published in Deoband, we found 

that the Urdu text did not distinguish between the statements of Bidayat 

al-Mubtadi' and its commentary, al-Hidayah. The same problem exists 
in al-`Ayni's thirteen volume commentary of al-Hidayah published from 

Beirut; one cannot distinguish the matn from the shark. This led us to 

3°We are not reproducing this list due to shortage of space. 
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The distinction stated above is, therefore, based on two things: the  
incorporated and the number of rulings status of the rulings inco 	 in —cot-po_ 

a Tarawa compilation may be ten times the size of rated. Accordingly, 
a rnukhtasar. What then is the crucial difference between a mukhrasar 
like Bidavat al-Atubratii', and a jurawci compilation, such as the Farciwa) 
...-ilarrierivyah or Fatawa Hindiyyah as it is called. The difference has been  
explained by al-Marghinani himself, and we would like to quote him  
here. He says: 

He favoured the earlier jurists with success so that they were able to 
frame the issues for each thing obvious and concealed. The inci-
dents, however, recur repeatedly and new cases attempt to burst 
out of all topical systematis-ation. Yet, it is the endeavour of stal-
warts (muitahids) to trap runaway issues by referring them to their 
origins and by settling them through precedents. (In this endeav-
our) reliance on the governing principles of these issues) will 
grant a firm grip over them. 

The message he is conveying is that it is not possible to record in a book 
all the cases that human beings face. The method is to study and under-
stand those issues and cases that highlight the vital rules and to connect 
them with their origins from where they have been derived. Once these 
governing rules are understood, any new case can be settled and all new 
situations can be faced. He lets us know, however, that this is something 
that can be done by stalwarts and not weaklings. The stalwarts are those 
who have mastered the governing rules and have acquired the ability to 
derive new rules. It is not someting that can be done by people with lesser 
competence. The fatawa compilations, in our view, are at variance with 
the sound advice given by al-Marghinani. Why then did competent schol-
ars, who compiled the farawas, undertake this work? The only reason we 
can think of is deteriorating standards and the inability to acquire the 
requisite skills. These authors came to the conclusion that the detailed 
rulings must be compiled to help those who lacked the ability to do so on 
their own. We are reminded of the excellent example given by Ibn Rushd. 
He compared a cobbler who had the skills to make shoes for any new cus-
tomer with the shoe-vendor who must sell the shoes he has in stock and 
in the case of an absolutely new customer for whom he does not possess 
the right size he should get in touch with the true cobbler. A mukhtasar 
like aidpat al-Mubtadi' is directed at the cobbler with the message: learn 

these rules along with their underlying reasoning and methods and you 
will be able to provide new rulings when needed_ The fatawa literature, 
on  the other hand, is directed at the vendor with the message: keep these 

on  the shelf and serve your customers, but if the shoe does not fit get 
in touch with the cobbler in your own city or write to one in a different 

AL-HIDAYAH: THE COMMENTARY 

AI-Hidayah placed its stamp on most books that came after it. AI-

Mukhtar is in reality Bidayat al-Mubtadi' in a different syntax. Its com-

mentary al-lkhtiyar borrows huge chunks from al-Hidayah to explain the 

issues. AI-Wiqayah is a summary of the entire al-Hidayah, as its full title 
conveys. Commentaries on Kanz al-Daqa'iq, such as, Kashf al-Haqa'iq 
by al-Afghani, are based entirely on al-Hidayah. The Fatawa 
openly states that it is following the structure of al-Hidayah, which means 
taking the basic rulings from it, besides following its general structure. 
Many of the rulings that have been taken from other authoritative books 
could easily have been taken from al-Hidayah. The additional matter is, 
of course, from other authoritative books and fatawa literature. There 
is, however, fiqh in al-Hidayah, but in the fatawa there are only rulings. 

In short, al-Hidayah became like a primary source book for the work 
that was done later. It was, therefore, said: al-Hidayah like the Qur'an has 
abrogated the books that preceded it. This may not be entirely true, but 
it shows the influence al-Hidayah has had on later developments. 

Al-Hidayah is a very difficult book to read, and equally difficult to 
translate. The advice some friends gave, prior to the commencement of 
the translation, was that it is impossible to translate. Perhaps they were 
right. A translation simplifies many things, by reducing the number of 
options with respect to meaning, but it will still require the complete and 
concentrated attention of the reader. The real complexity is not in the 
syntax, but in the legal concepts and reasoning. 

God Almighty had given al-Marghina.ni extraordinary skills. He is like 
a tiger hunting down its prey. Reading his arguments is like running with 
this tiger. Suddenly you find that he has knocked down his prey and you 

'See in footnote above, the advice given by QadiThan to the person who does not 
have the requisite skills. 



according to Imam Muhammad's al-Jami` al-Saghir. Al-Qudari is 
said to have written a commentary on al-Karkhi's Mukhtasar. 

(7) Tuhfat al-Fuqahle by al-Samarciandi (d. 538 A.H.). He was al-Kasani's 
teacher and his father-in-law. The book is highly organised and a 
strict application of the term mukhtasar will exclude this book from 

this category.'3  

(8) Bidayat al-Mubtadi' by al-Marghinani (d. 593 A.H.). This is the matn 

of which al-Hidayah is the commentary. 

(9) Al-Hawi by Najm al-Din al-Turki (d. 652 A.H.). 

(1o) Al-Fiqh al-Nag by Nasir al-Din al-Samarciandi. 

After this there was an abundance of such texts and what we mention 
below are just a few of the well known texts. 

(ii) Al-Mukhtar 111-Fatwa by al-Mawsili (d. 683 A.H.). The commen-
tary on this matn is written by al-Mawsili himself and is called al-
Ikkhtiyar. This text is used in al-Azhar. 

(12) Majmar al-Bahrayn by al-Sa'ati (d. 694 A.H.) 

(13) Kanz al-Daqinq by al-Nasafi (d. 710 A.H.). 

(14) Wiqayat al-Riwayah fi 	al-Hidayah by Burhan al-Sharrah 
Mahmiid ibn Sadr 	(d. 747 A.H.). As the title shows, it was 
a summary prepared from al-Hidayah itself, not only its matn. Sadr 
al-Sharrah al-Thani (d. 747 A.H.), the grandson and student of this 
author, summarised the summary further, calling it al-Niqayah, and 

wrote a commentary on it as well. 

Some of the texts that are used by the madaris for teaching, referred to 
as the acknowledged texts (mutan mu`tabarah), are those mentioned at 

(6), (11), (13) and (14). Some add (12) to this list. In the grades mentioned 
above, these jurists, the authors of the mutan mu`tabarah, are referred to 
as muqallids. They cannot prefer opinions, but have the ability to identify 
the strong opinions that are to be followed, that is, opinions preferred 
by those in the higher grades. In our view, preference should be given to 

"The Author, however, says that he has brought in additional issues that were not 
included by al-Quduri, and that he has tried to remove the difficulties encountered in 
studying al-Qudiiri. Further, he has provided the adillah (evidences) and arguments in 

brief. 

xiv 
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INTRODUCTION 

these summaries shows the essential task of a madhhab or school ofla law

:, 

 
the bringing 

	

	
, of uniformity into the law by identifying those rules, the  

za-  hit ak 	 i iwayah, out of a host of rulings, that were to be followed 	- in prac-

tice 
ice by the school. These early summaries were not very comprehensive 

 these were also the early days of the school; it had not acquired 

sufficient maturity. 
The term mukhtasar appears to have been used for a rule book first 

by al-Muzani (God bless him). He died in 264 A.H., and it is possible 
that such books were written before his time. His Mukhtasar is usually 
published with Imam al-Shafil's Kitab al- Umm. In the Hanafi school, 
therefore, it was natural that al-Muzani's nephew, al-Tahawi, should use 

the term first.'2  After this, the writing of mukhtasars became a regu-
lar feature, whether or not this title was used. Some of the well known  
mukhtasars of the Hanafi school are the following: 

(4) Mukhtasar al-Karkhi by Imam al-Karkhi (d. 340 A.H.), the famous 
Hanafi jurist, who is also the author of Usal al-Karkhi. We have not 
had the opportunity to examine this book, but jurists often quote it 
in their works. 

(5) Mukhtasar al- fassa shy 
al-Jassas (d. 37o A.H.). He was al-Karkhi's stu-dent. 

Mukhtasar al-Qudari 
by al-Qucari. This was the text chosen by al-Marghinani for his own 

Mukhtasar. Al-Qudriri (d. 43o A.H.) ordered 
the chapters in his book according to al-Tahawi's book and not 

'His book is called 
Mukhtasar al-Tahawi. 

(1) Al-Jami` al-Saghir and al-Siyar al-Saghir by Imam Muhammad al-
Shaybani (d. 189 A.H.). These have been described above. 

(2) Mukhtasar al-Tahawi by al-Tahawi (d. 321 A.H.). He begins with the 
statement that the book contains rules that cannot be ignored or 
whose knowledge must be acquired. 

(3) Al-Kaft by Hakim al-Shahid (d. 334 A.H.). In these mukhtasars, the 
chain of transmission of fiqh coming down from the earlier Imams 
was maintained. This was the text chosen by Imam al-Sarakhsi (God 
bless him) for his 3o volume commentary al-Mabsat. Al-Marawazi 
created this book by summarising Kitab al-As! and the two Jami's 
through the elimination of lengthy narrations and some repetitions. 

(6) 



AI-Hidayah INTRO
DUCTION 

  

 

INTRODUCTION  AI-Hidayah 	 xxvii 

   

think about the manner in which this book is studied today. We consider  

the merger of the matt' with the shad), without distinguishing marks of 
some kind, to be shocking, an act of gross negligence and callousness,' 

In our view, it is not possible to understand the book withoutseP 

rating the ?ma 	 m tt from the commentary. Further, the atn states the rule. 
It is like reading the text of a statute and then turning to the commentary  a-
for further explanations. A1-Hidayah is not only a teaching manual, it is  
the most authentic and reliable hook for knowing the law. It is used for  
this purpose all over the world, even by other schools. This fact is also rel-
evant for those who are interested in the ruling for ordering their actions. 
Our advice to them is: read just the rule, that is, the text of Rithiyar  
al-Mubtadi'. This is the law. The other opinions mentioned in the com-
mentary are not to be followed. They have been provided to teach you 
Mt, that is, legal reasoning. To the student we say: Do not listen to those 
who teach the law in terms of qila tea gala without emphasising the opin-
ion to be followed.` To those issuing . fatwas we would say: It is Bidayat 
aI-Mubtadi' that you need. Yes, there are additional issues addressed by 
the Author in the commentary, but the main is the governing and pri-
mary text. 

To facilitate this, we have tried to translate the text of Bidayat 
Mubtadi' in a manner that it can be read independently without reading 
the commentary. This text is displayed in bold and can be distinguished 
from the commentary. We have not succeeded all the time in doing so, 
because complete sentences in the matt' arc broken down at odd places 
by the Author for comments, and it is difficult to maintain the required 
links. Nevertheless, the reader should have very little problem if he wishes 
to read the matt:. 

A1-Hidayah is difficult to understand without the help of notes or 
without the constant attention of the teacher. As mentioned earlier, the 
process of adding notes to the book has been going on for the last eight 

"The fault obviously lies with the publishers and not with the authors of these com-
mentaries. It may be argued that an expert will be able to recognize the main even if 
it is not distinguished. Yes, but that is not the point under discussion. Further, such an 
argument can be given only by the arrogant. 

"On some occasions this is difficult to determine in the book, and we have addressed 
this below. 

hundred years.33  Accordingly, we have added some notes to the text by 
rel yi ng  mostly on well known commentators, but sometimes on the basis 

of our own research. There is no end to the number of notes that can be 

added to the text ofal-Hidayah, however, we have resisted this temptation 
out of respect for the wise judgement of the Author. He wanted the book 
to stay small and precise, the way he wrote it. He wrote a lengthy book 
himself, but said this: "When I was close to completion, it appeared to 
be somewhat lengthy, and I feared that recourse to it would be lessened 
due to its length." If the book is burdened with lengthy commentaries 
and extensive notes the purpose is lost. It is very difficult to access huge 
commentaries spread over a dozen or so volumes. They are avoided even 
by the teachers themselves. The translation itself, we feel, has eliminated 
the need for many of the notes given in various editions of the book. 
In translating this book, our hope is that it will be used by the younger 
generation to understand Islamic law and the legal reasoning underly-
ing the law. For this purpose, the best course of action for the student is 
to add his own notes after discussion with the teacher. The exercise will 
be extremely beneficial. Accordingly, in the first few books our notes are 
somewhat lengthy. This is intentional. The aim was to keep in view the 
interest of the general reader, who does not have access to a teacher and 
to show by example what kind of notes may be added by the student him-
self. On some pages, we felt, that there was no need for adding notes; in 
fact, notes on some pages would become a hindrance rather than a help. 
We hope that the notes, where provided, will be of use to all. 

We find that many schools and madaris teach the law from al-Qudari. 
It is a wonderful book and needs to be read, however, Bidayat al-Mubtadi' 
includes al-Qudhri within it and much more. It is a better organised, 
more refined and somewhat expanded version of al-Qudari. An effort 
will be made to provide the Arabic version of Bidayat al-Mubtadi' along 
with the English meanings extracted from this translation. An ideal 
approach would be, at least for the classroom, to read the smaller text 
and then turn to al-Hidayah for elaboration. 

It is customary with the commentators of al-Hidayah to say some-
thing about al-Marghinani's method and the way he uses certain terms. 

Unfortunately, some of the glossators and hence some teachers convert the teaching 
of al-Hidayaii into a game of semantics. The result is that very little attention is paid to 
the figh inside and a major goal of the book is lost. 
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We are reproducing some of these comments, courtesy Allamah al-
Lakhnas%i, but we have also added a few that we have observed ourselves 
while translating the book. A few of these may be irrelevant for the trans- 

lation- 
In the text, the Author of al-Hidayah usually refers to: 

1. himself as "This feeble servant," but some of his students later 
inserted in its place "He (God be pleased with him)"; he rarely uses 
the personal pronoun out of modesty, a practice followed by most 
leading jurists and traditionists;34  

2. the scholars from ma Ward' al-Nahr (Transoxiana), that is, Bukhara 
and Samarciand, according to al-Inayah, by saying "our Shaykhs" 

but according to some he means by this all those scholars 
who did not meet the Imam (Abb.  Hanifah); 

3. the cities of Ma Ward' al-Nahr by using the words t;}.,› (in our 
region); 

4. to a verse of the Qur'an previously cited by saying, "what we 
recited"; to a rational argument and legal reasoning that has pre-
ceded by saving, "what we have stated" or "what we elaborated"; to 
a tradition that he has previously stated by saying, "what we have 
related"; 

5. the opinion of a Companion as athar and at times he does not 
distinguish between khabar and athar, referring to both by saying, 
"what we have related"; 

6. legal reasoning by saying, "the filth in this issue is"; 

7. 
a disagreement among jurists by using the word "Vila (they said)"; 

8. 
to an interpretation preferred by the scholars of traditions by say-
ing, "This tradition is interpreted as" or "construed to mean ; 

9. 
his own interpretation of a tradition by saying, "we interpret it as"; 

"It has been noticed in the text., usually 	 owever, that the statement "this feeble servant
„  

y appears when he i 	 ry 
s correcting an error in al-Qudtiri's text.  

to. to an issue and its precedent by using "this" for the issue and "that" 
for the precedent; 

it. to an implied question directly without the preceding, "If it is said," 
except on two or three occasions in the entire book; 

12. his own legal reasoning by saying, "the takhrij is," but where it is 

someone else's takhrij, he refers to the person's name; 

13. (al-AsI) meaning thereby al-Mabsilt by Imam Muhammad 
ibn al-klasan al-Shaybani; 

14. al-Mukhtasar and he intends thereby the precis written by al-
Qucari; 

15. a statement in al-Jatni` al-Saghir or in al-Muktasar by saying stti (he 
said), but he does so even when he refers to his own statement in 
Bidayat-al-Mubtadi', perhaps, it is the scribe who does this; 

16. a difference between al-J(1mi' al-Saghir and al-Quduri by specifi-

cally naming al-Jami` al-Saghir; 

17. al-kitab when he means thereby al-Jand' al-Saghir, but sometimes 

he is referring to al-Muktasar when he uses this word. 

The list provided above is an excerpt from Allamah al-Lakhnawi's 
text. We list below a few points that we consider important. 

(1) The Author states the rule, which is part of the main of Bidayat 

al-Mubtadi', first. If the rule appears as a single opinion, it is the 
unanimous view of the school, that is, the view of the Imam and the 

two disciples. 

(2) On occasions, where total unanimity is not found, he states the Zahir 

al-Riwayah first and this is followed by the view of one or more 
jurists. As far as the main is concerned, he is stating the stronger 
opinion first. In such a case, the position is reversed in the commen-
tary; he will provide arguments and support for the stronger opinion 

at the end of the discussion. 
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Where two jurists are on one side, the rule according to the two; ,ur,sts  
will be stated first. This is usually Abu Hanifah (God bless him) along  
with one of his companions. In such a case, the view of the other 
disciple, where it is a reasonably strong opinion, appears within the  

matn. At other times, a variant narration from a disciple or even from 
the Imam himself are mentioned in the commentary merely for the 
purpose of elaboration.35  

Statements of khilaf in the commentary.—Conflicting opinions are 
quoted not for adoption of alternate rules, but to teach fiqh. 

(a) If the conflicting or varying opinion is that of one of the three 
jurists of the school, it is stated first in the commentary or  is  
given preference over other varying opinions that will not be 
mentioned. 

(b) Where a variant view of the three jurists is not available, the dis-
agreement with Zufar (God bless him), if any, is stated. 

(c) If the above two are not found, the conflicting opinions, if any, 
of Imams Malik and al-Shafi`i (God bless them) are stated. 

It goes without saying that the number of agreements with al-Shafi'i 
(God bless him) are the maximum. This is followed by Zufar (God 
bless him) and then Malik (God bless him). In discussing the dis-
agreements, the texts relied upon by the disagreeing Imam are stated, 
followed by rational arguments on his behalf. The response of the 
school is then provided through the texts adopted as well as through 
rational arguments and responses. 

(5) Parallel and Distinguished Cases.—Perhaps, the most difficult sec-
tions of the book are where the Author mentions parallel and distin-
guished cases. The situation becomes extremely complex when in a 
single sentence two or three cases are distinguished from each other. 
This is where the fiqh is, however. Most of the time, the fiqh of a 
totally different category of law has to be recalled along with the gov-
erning rules to understand the comparisons and distinctions. 

35That is, the rule- depends upon the main. 
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(6) He uses the word Thar' in two different ways: to mean the law, that is, 

the sharrah or to mean the texts of the sharrah, that is, the texts of 
the Qur'an and the Sunnah. 

(7) Al-Qudari's statements.—When he reproduces al-Qucari's text, he is 
always verifying the statements through Imam Muhammad's books. 
When an error is found, and this is rare, he supports the correc-
tion through the statements of the earlier jurists. As stated already, 
the order of the books in Bidayat al-Mubtadi' follows the order in 

al-Ja mi` al-Saghir. This affects al-Quclari's text. In addition to this, 
the sequence of his statements is also altered sometimes. This usu-
ally happens when al-Marghinani brings in additional material from 
other sources, whole sections a few times. At other times he may 
move the statements to another location for the sake of better organ-

isation. 

(8) He uses Oa (it is said) to refer to weaker opinions. 

(9) Additional Issues.—On certain occasions he deals with additional 
issues that are directly or indirectly related to the issue in the matn. 

This is what the fatawa compilations do as a major function. 

(io) Structure.—Sometimes groups of cases have been arranged in a par-
ticular sequence to highlight the links between them and to indicate 
the total application of a rule. 

We have given brief references for the traditions found in al-Hidayah 
to al-ZaylaTs outstanding work, which should be consulted for the 
details. A little less than three of the four volumes of this work pertain 
to the first volume of al-Hidayah. The work needs to be translated into 
English or at least published in a summarised form in English. One thing 
we may add here, and that concerns the method of the Hanalis for the 
adoption of traditions. It is a method that was developed and refined one 
hundred and fifty years before Imam al-Bukhari (d. 260 A.R.) worked on 
his Sahih compilation, and is tied closely to their methods in ustd. Suffi-
cient attention has not been paid to this method from the perspective of 
a legal system, and it has been dealt with in fragmented form. 

After giving the transliteration of an Arabic term and stating its mean-
ing in English once or twice, we have retained the transliteration alone in 
the following text. This has been done intentionally so that those who 

XXX 

(3)  

(4)  
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study this law learn to use the Arabic terms, as many of these terms rep.. 
resent concepts that are difficult to explain in English. 

It would not be right if we end this introduction without saying  
something about the contribution of Charles Hamilton, who translated 

al-Hidayah more than two centuries ago. The translation was published 
in 1791. There are some critics of the translation; there always are of every 
translation. Criticism does not lessen in any way the tremendous con-
tribution made by Hamilton in those early days. A translation is always 
the understanding of one person, and it has to be different from that 
of another person's translation of the same text. Hamilton translated 
al-Hidayah with sincerity and diligence. As a result, in our view, his trans-
lation has had more influence than many writings of the last two hundred 
years. We would, therefore, like to say that our translation is not bet-
ter than Hamilton's, but it is naturally different. Hamilton's contribution 
should never be taken lightly. 

The Author of al-Hidayah did not divide his book into volumes. All 
four volumes constitute a single book. The division into volumes is the 
work of publishers. The text used in the madaris ends the first volume 
after the Book of Hafj. We have followed the Beirut edition as that is used 
by almost everyone today. The first volume, therefore, ends in the middle 
of the Book of Talaq. 

I thank Mr. Aftab Malik of the Amal Press, Bristol without whose 
determination and energetic management this translation would not 
have been possible. I must thank my wife, who diligently typed out the 
entire manuscript, and then read it several times making valuable sug-
gestions. Her contribution is gratefully acknowledged. My son Saifullah, 
my daughter Aamirah, my son Ibrahim, my nephew Sa`d A`zam and my 
niece Aena read the manuscript and made suggestions for which I would 
like to thank them profusely. 

Imran Ahsan Khan Nyazee 
Center for Islamic Law & 

Legal Heritage 

Chapter 1 

Author's Preface 

4-614' 	 41-111  
He for whom God wills His blessings is 

granted the fiqh of Din 

j 
In the Name of God, Most Merciful and Compassionate 

Praise be to God, who elevated the paths' and guideposts' to knowledge, 
who manifested' the rites and injunctions of the Aar' (law), who sent 
Messengers and Prophets4—God's blessings be on them all—guiding' to 
the cause of truth, and who made the scholars their successors6  inviting 

'Ma'alint.—The locations of knowledge. Some maintain that he is referring to the 
sources of the shari'nh, while others say that he is referring to the jurists as it is they who 
become the means for the transmission of knowledge. 

'Refers to diary-, or the mountains, a comparison with the jurists who stand up like 
lofty mountains. It can also mean the definitive and probable evidences in the texts. The 
latter appears more likely. 

3Either through His khitab (communication) or through the legal effects of the 
ahlOrn. 

4The idea is to highlight the distinction between Messengers and Prophets where a 
Messenger is one who brings a book with him. 

CAn attribute of the Messengers. 
'To highlight the meaning of the tradition that scholars are the heirs of the Prophets. 
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to t he paths  (leading) to their' established practices, adopting in what was  

were able  

not transmitted from (Item the methodology of:Ili/nu/ 8  seeking instruc.- 
I le is the Guardian ()I all instruct,  lion in this from Him, for 

jurists"' with success so that they lie favoured' the earlier 

to frame Ow issues for each thing obvious and concealed." ' 

;Thin IS tile 	 (\lessengers and Prophets. 

Ameff),,,/0/010,  of buliori. 	I lw learned Author has slated 11141 the t tlanuu' adopted 

ijrihrtll for things about which nothing was transmitted Iron) the prophets. It !Hay  be  

this tont:hided trout 	 ()1 the Author that 	is used as a methodology in 
Lases that are not mentioned in the texts or ill reports 104111 the Prophet I( ;(41 

him and grant him peaLel and his Companions. This needs to be larified. many pelt. 

place when there is no text that covers the ISSUE', however, 
us is well known, 
plc' believe that Utsiwil lakes 

gal red - 

,01•41,1,1 is based on the extension of die meanings to he found 
in 

revelation 41111 reports.4 	Such extension is through literal interpretation of the  lexis 
as 

es tensions 011 i lie 	of 	anti other forms or le well as duough ratii111,11 

Stillailg. 1 het utter I Way 10 understand this statement is that where the text is giving 

stub 	 liVCi.~Atli meaning, there is 
no need lot titihrid, but where lh.t• lest Oilers sevvrall possiltililics iffithld is Fctitlill'd, Tnr 

in guilty of unlawitil 	iiiiimuuse is to example, where the test says that ,t pets( 

he awarded tot) sti ipes, the meaning ot too is the same for all icadut The m eaning of 
lajdoir (.opes), however, is ,1 matter of disagreement anti requires itfihrrtl. flits is also 

the meaning of the iliehhib, "hi lIfillettiO Mir 	whic h means 111.11 1 I lei e is II( 11,1,,,i 
hilily 01 0 /111/40 where the text conveys an expli(11 single nw.1111141 	 word tiros 
Kerr dot's 1101 111V;111 IC51 in lilt' 	 SVII.SC, hill .1 grade of meaning according In upf l 
ill nigh. 11 is. 11101401V, 1101 proper to assume that ilhlrtlrl lies outside the texts or is inde. 

pendent of the texts. In lac t, the jurists are the leading authorities on the legal meanings 
ill the t)tiCaur and the Smittaii. 

'Indicating, the spiritual blessings and special favours granted to those early jurists 
cvho derived the law...hum the texts. 

"'Abu flanttah, ills I ompanions ,Intldisciples in path( tilar, and other 111141115 in gill 
CIAI 	 01C111 .111/. 

" 	shit' to home the i)%ne,  Jo; etreh thing, The stdIumeni,"were able 	Ills' 
issafrs 101 rat It thing,"  may appear trivial to some, but it is not so for Il ic  flanail jurists. 
IVItat the Audio, means is the .cat am and lormulation of rules as well as cases that 

clabotate 111w rules, This was done by the earlier jurists of the flana ll Sl 	 inn 
011.01101  flit' COW method is unique to the 1.1anali school and Imam Muhammad al-
Shaybani's hooks are based on this method, ft was due to this reason that Iniain al Shali'1 

	

iod bless him) is said to have credited Ain' klanifah 	((id bless him) with three -fourths 

of knowledge ot the law, Imam ill Saraklisi narrates the story as follows: "Ibn Surayj 
ft iod bless hint), who was a leader:timing the companions of al-Shafi ' t 	;oil bless him), 
has reported Thal a man I. rilnised Abu 	so al Shali ' t called him and said to hinl, 
1.) so and so, you crit iNe a person to whom the entire IIIMPlak COMedeti three-Isiurths 
of knowledge when he does 1101 CM14.1,1.1e CO 	t'VCII one fourth. 
1141W is tha t?'  Ile rePlierl( • Vigli is questions and response's (in the fornIticiiLl.' crialsi1c1.1;)"iiiiittici 'lAielits1  

however, recur repeatedly and new cases attempt to burst out of all topical 

systematisation." Yet, it is the endeavour of stalwarts" to trap runaway 

issues by referring them to their origins'' and by settling them through 

precedents. (In this endeavour) reliance on the governing principles (of 

these issues) will grant a firm grip over them.15  

I resolved, while writing the introduction to Bidayal 
that I would, with help from God, the Exalted, write its commentary, 

which I would call Kifiiyai al-Muninhi. I commenced work on it, with my 

resolve being weakened somewhat (by other occupations). When I was 

close to completion, it appeared to he somewhat lengthy, and I feared that 

recourse to it would he lessened due to its length.'? I, therefore, diverted 

the OW who alone formulated the questions, thus, half the knowledge is surrendered to 

him. Thereafter, he itnswered all the questions and even his opponents do not say that he 

erred in all his answers. When that in which they agreed with him is compared with what 

they disputed with him, three-fourths is surrendered to him (one-half for Immulating 

Me governing cases and onelOurth fi n' his decisions with which other jurists arc in 

agreement). The remaining is shared by him with all other jurists: (On hearing this) 

the person repented on what he had said."  When such stories arc read, they are usually 

discarded its school propaganda. In our view, irrespective of the impact of the story, 

the contribution of the 1.1.111.111 school is tremendous in the ( rcalion of causes and the 

elaboration of rules through such cases. One has to read Imam Mob:monad 's text in 

dl Kara or within al-SitrakitsCs 	Mabsn! to understand what we are saying. Sec.  Islamic 
1.exal Tradition. 

'The Author uses the word !lima or the belt circling the waist. 

"liy this he 111CallS those early stalwarts who fin-mutated the first issues and cases, 

because deriving the law from the texts is no easy task; it requires the ability to undertake 

sources, 

is As if clenched with the teeth so that they do not run away anynoure, 
lh in t his i nl rudueaiunhe mentions that when in the early stages, he decided to write a 

precise yet (mnprehensive book, hr found Mukinayir al-Qudari to be the most concise 
and impressive, At the same time, he adds, that he found people encouraging others to 
memorise al Jana' al .'ashir, so he decided to combine the two and not go beyond the 

two unless it became ashsolutely necessary. I lc says that he called it Ridayat air-Muktatir. 
le aisu decided that if he were to write its commentary he would call it Kifayar ill 

Mtmraht. 

of the emmactitary The learned Imam has indicated that he decided to write 
the commentary called at lliclayrrh kir fear that his more lengthy work may never be 
consulted. I lis assessment proved In be true:a/4 halvah became the most popular man 
cal in figir and very little is known about the Author's other work. Before him, Imam 
al Sarakhst had expressed such a fear on writing al- Mabsui, although he was referring 
more to the discussion of lengthy issues That have very little figh in them. It is a tragedy 
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 legal reasoning, 1 
extra  selected narrations with sound  

details on each topic so as to avoid copiousness.' Yet, 

L,,„verui ng topics from which ordered sections emerge. 
grant me success in the completion of (both) t h I beseech God to 	 the 

works and to bless me, in the hereafter, on their completion, so that  

he who has .,1 loftier determination may approach the larger and more 
is  pressed for time may restrictimissel: lengthy work, while he who 

Human beings have different 
,_ 	. 

to the shorter and more concise volume. 
approaches in seeking what they like, but knowledge in all forums  

blessing. 
Some of my brothers' asked me thereafter that 1 dictate to them the 

second work. I commenced doing so, seeking support from God, the 

Exalted, to guide my speech and imploring Him to facilitate my task. He 
makes all difficult things easy for He has power over all things. He it is 
who provides a suitable response God is sufficient fir us, and the best 

Guardian. 

that powerful works like al-Sarakhsi's a!-Alabsat and al-KAsani's 	al-SginaT are 
not used for regular instruction. Such large works are used only rarely by researchers for 
occasional citations. A work like al-Hidnyair, on the other hand, is sometimes so brief 
that the entire meaning is difficult to understand except by referring to the larger works. 
The result is that glosses and comments are then written on such concise works, 
increases their size anyway. Perhaps, concise works are more useful for instructional 
purposes. 	

which 

This extra detail was later brought back by the fiiraiva literature. '9 In faith. 



Al-Hidayah 
BOOK ONE 

Taharah 
(Purification) 

Ch. 2: The Obligatory Acts of Ablution 	 7 

Sec. 1: The Required Practices (Sunan) of Ablution 	io 

Sec. 2: Factors Annulling Minor Ablution (Wudfi') 	14 

Sec. 3: Bathing (Ghusl—Major Ablution) 	 19 

Ch. 3: Water With Which Minor Ablution is Permissible 	25 

Sec. 1: On Wells 	 33 

Sec. 2: Leftover (Water) and Other Fluids 	 37 

Ch. 4: Tayammum (Substitute Ablution With Clean Earth) 	43 

Ch. 5: Mash (Rubbing) on Boots 	 53 

Ch. 6: Menstruation and Extended/Irregular Bleeding 	59 

Sec. 1: Extended Bleeding 	 64 

Sec. 2: Postnatal Bleeding 	 66 

Ch. 7: Impurities and Their Cleansing 
	 69 

Sec. i: Isting 
	

75 



Chapter 2 

The Obligatory Acts of Wuclii' (Minor Ablution) 

In the Name of God, Most Merciful and Compassionate, and (with) 
prayers and blessings on Muhammad and his family. 

God, the Exalted, has said :"O you who believe! when you rise up for 
prayer, wash your faces, and your hands (and arms) up to the elbows; 
rub your heads (with water); and (wash) your feet up to the ankles. If 
you are in a state of ceremonial impurity, bathe your whole body. But if 
you are ill, or on a journey, or one of you has come from the privy, or 
you have been in contact with women, and you find no water, then take 
for yourselves clean earth, and rub therewith your faces and hands.' 

'Qur'an 5 : 6. The verse of purification.—This verse is the primary evidence for ablu-
tion of all types. As it is a matter of ritual obedience, the jurists try to stay as close as is 
possible to the literal meaning so as to give effect to the intention of the Lawgiver. It is for 
this reason that we find them arguing over things that may appear trivial to some. Not 
so according to the jurists; the intention of the Lawgiver must reign supreme and this is 
verified even for small details, unless such devotion to literal meanings leads to absurd 
results. In other words, there is a difference between the discovery of the true inten-
tion and becoming absolutely literal. For example, a literal reading of the words "rise up 
for prayer,' or prepare for prayer, would imply that minor ablution (wuclie) is required 

before each prayer, and you cannot offer more than one prayer with one ablution (read-
ing the word "when" as "whenever" in English). This, in fact, is the rule followed by the 
?ahiris. The Hanafis read implied words into the verse to mean "when you rise up for 
Prayer, and you are in a state of ritual impurity...." Carried to its extreme, they argue, 
the literal meaning would imply that one cannot sit down after having performed ablu-

tion, and must proceed directly to prayer. 

7 
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statement) here is for the exclusion of what is beyond it, because without 
this the act required would have covered the entire arm. In case of fasting, 
the limit extends up to the limit as the term in its absolute meaning would 
apply to fasting for a moment.' The ankle is the protruding bone (above 
the foot), and this is the correct opinion. The word karib (full and round) 
is derived from ka`b. 

He said: The required obligation in rubbing" is part of the forehead, 
and this is one-fourth of the head. The rule is based on what was related 
by al-Mughirah ibn Shu`bah (God be pleased with him), "The Prophet 
(God bless him and grant him peace) arrived at a camp of some tribe. 
He passed water (answering the call of nature), performed ablution, and 
rubbed his forehead and boots."12  The text of the Qur'an is not elaborate 
(is mujmal) on this point, and this (tradition) is linked to it as an elab-
oration (bayan)." It serves as a binding evidence against al-Shafil (God 

to the elbows.—The issue is whether the hands are to be washed up to the elbows 10 up  

or whether the elbows are not to be included in the washing. The significance of the issue 
may be explained through the example of a person whose arm has been amputated from 
the joint. Is he to wash the joint? The answer is in the affirmative if the elbows are to be 
included in the washing. Zufar (God bless him) reads the words "up to the night" in the 
case of fasting in the same way that he reads the words "up to the elbows" in the case of 
minor ablution. Read in this way, the elbows are not included in the washing, just like 
any part of the night is not included in the fast. The other Hanafi jurists argue that in the 
case of fasting it was necessary to interpret the words to set a limit for the fast. If the word 
"night" had not been mentioned, the fast would have lasted only a moment, due to the 
absence of a limit. In the case of the word yad, which already includes the entire arm up 
to the armpit, the mentioning of the word elbows indicates that the elbow is included, 
while the part of the upper arm is excluded. The Hanafi jurists argue further that even if 
the verse is considered as mujmal (unelaborated), it needs an elaboration (bayan) from 
the Sunnah of the Prophet (God bless him and grant him peace). The tradition they 
employ is: It is transmitted from Jabir (God be pleased with him) that "the Prophet of 
God (God bless him and grant him peace), on reaching the elbows during ablution, 
poured the water from above them:' This shows that the elbows are included. 

"Of the head. 
'The focus is on the word "forehead" here. This tradition is a combination of two 

traditions, both narrated by al-Mughirah ibn Shu`bah (God be pleased with him). The 
first of these is recorded by Ibn Majah in his Sunan and is considered a sound tradition. 
Related versions from other narrators are found in al-Bukhari and Muslim. The second 
tradition is recorded by Muslim. Related traditions are also recorded by Abii Dawud, 
al-Nasal and Ibn Majah. Al-Zayla`i, vol. 1, al-Ayni, vol. 1, 168-69. 

'3The concept of bayan represents a fundamental approach in Islamic law, which 
i assumes that the Sunnah is an independent and binding source of law and it is the pri-

mary source for all bayan. The Sunnah is to be consulted for the elaboration (bayan) of 

BOOK I: PURIFICATION 

The definitive obligation' for purification,3  according to this text, is  
the washing4  of the three limbs5  and the rubbing of the head.' Washing 
is the running of water, while rubbing is not the running of water. The 
limits of the face extend from the hairline (on the forehead) up to the 
lower jaw,' and from earlobe to earlobe,' because the meaning of being 
"face to face" is realised in this,9  and the term wajh (face) is derived from 
it. 

The elbows and the ankles are included in the washing in our view, 
but this is opposed by Zufar (God bless him). He says that the object 
of the words "up to" is not included in its meaning, just like night is 
not included in the duration of the fast. In our view, the limit (in the 

'By definitive obligation in this translation we mean fard, which is proved through 
definitve (qat`i) evidences. It is to be distinguished from the wajib, translated here as 
obligation, which is not proved through gap.  evidences. 

3The word purification here means "minor ablution", that is, wucia'. The Author 
uses the word taharat (purifications) in the title—Book of Purifications—to indicate 
that purification in the legal sense is of two main types: the removal of actual impu-
rity (najas) and the removal of ritual impurity (hadath). The two sometimes overlap. 
The word kitab is usually translated as book. In the technical sense, however, it is a legal 
conception that accommodates within it a series of related rules and cases. Hence, the 
Book of Purification, the Book of Prayer and so on. 

4Wudu' (minor ablution) consists of the two acts of washing and rubbing, that is, 
ghasl and mash. Ghasl is the running of a liquid on the limbs whereas mash (rubbing) 
leads to moistening when it pertains to the head. Accordingly, if water is applied to the 
limbs, like oil is applied to them, it will not amount to ghasl. 

5Washing of the three limbs and rubbing of the head are the arkan (essential ele-
ments) of m4E/a '. The rukn is the pillar on which a thing stands. If a rukn, like the pillar, 
is missing the act is not valid. 

6Qcridah usi4liyyah.—In this paragraph, the Author does not mention that washing 
is to be undertaken three times. This is based on a qa`idah usidiyyah. First is the rule that 
an absolute (unqualified) command gives rise to an obligation, unless another evidence 
indicates otherwise. Such an obligation is derived for the four acts stated in the verse. 
Another related rule is that the absolute (unqualified) command does not give rise to rep-
etition, that is, it requires the act only once, unless another evidence indicates otherwise. It 

is for this reason that the Author does not mention the number of times the four parts 
have to be washed. He does so later on the basis of an additional evidence. The reader 

who wishes to "acquire filth" must be on the lookout for such rules and the way they are 

applied. The Author rarely mentions them, assuming that the reader knows the rules. 
Accordingly, acquiring a knowledge of usul is essential for understanding fiqh. 

Wertically. 
'Horizontally. 
9That is, when the face is turned towards someone, it is the area turned that is 

intended. 

8 
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bless him), who determines it to be (a minimum) of three hairs alone.14 It  
also serves as an evidence against Malik (God bless him), who stipulates 
rubbing the whole head (or a greater part of it)." In certain narrations 
(of the school), our companions have stipulated rubbing with three fin-
gers of the hand, because it is the major part of the instrument of rubbing 

(that is, the hand)." 

2.1 THE REQUIRED PRACTICES (SUNAN) OF MINOR 

ABLUTION 

He said: The required practices (sunan)'7  of purificationth are: 
The washing of the hands before they are immersed in the water 

utensil," when the person performing ablution wakes up from sleep. 
This is based on the words of the Prophet (God bless him and grant him 
peace), "Whoever wakes up from sleep is not to dip his hands into the 
utensil until he has washed them thrice for he does not know where his 
hand has spent the night.'20  As the hand is the instrument of cleansing, 
the requirement is to begin with its washing, and this washing is up to 
the wrist as this is sufficient for (commencing) cleanliness. 

(He said:) The proclamation of the name of God, the Exalted, at the 
beginning of the ablution. This is based on the words of the Prophet 
(God bless him and grant him peace), "There is no (minor) ablution for 
one who does not proclaim the name of God".' The meaning here is the 

the legal meanings in the Qur'an, before recourse is had to literal, historical and other 
sources. This principle is ignored by the jurist at his own peril. 

"Al-Shafil (God bless him) is reported to have interpreted rubbing of the head to be 
the minimum to which the term "rubbing" applies and that is three hairs. 

"Imam Malik (God bless him) relies on a tradition from Abd Allah ibn Zayd ibn 
`Asim recorded by him. Al-Ayni, vol. 1, 176. The Hanafi jurists rely on the tradition of 
al-Mughirah ibn Shu`bah (God be pleased with him) mentioned above. 

"This is a narration from Muhammad (God bless him) recorded in his al-Nawadir. 
"The word sunnah used in Hanafi filth, as distinguished from usal, refers to the 

emphatic form, that is, sunnah mu'akkadah, which is an act performed persistently by 
the Prophet (God bless him and grant him peace). 

I RWudie (minor ablution). 
"The utensil is mentioned as they used to perform wuda' from out of the utensil. 

vol."This tradition has been recorded by all the six sound compilations. Al-Zaylaq,  . 
1, 2; al-Wyni, vol. 1, 179. 

"This tradition has been related from six Companions (God be pleased with them) 
among whom is Abu Hurayrah (God be pleased with him). The tradition of Abu 

denial of perfection (of the desired ablution without it), but the correct 
view is that it is recommended (mustahabbah), though it has been called 
a sunnah in the book (Mukhtasar al-Quduri). As to whether it is to be 
proclaimed before the istinja' or after it, the correct view is that it is (pro- 
claimed) 	

the brushing of the teeth with the stick) is required, 

sr;v 

(or

a afterwards.  

The ) 

iw  aftea 	th. 

because the Prophet (God bless him and grant him peace) performed 
this persistently." When the siwak is not available, the fingers are to be 
used as the Prophet (God bless him and grant him peace) did this.13  The 
correct view is that it is mustahabb. 

Madmadah and istinshaq (rinsing the mouth and drawing water into 
the nostrils) is required, because the Prophet (God bless him and grant 
him peace) performed both acts persistently. The manner of doing this 
is to rinse the mouth thrice taking fresh water each time. The drawing 
of water into the nostrils is done the same way. All this is related about 
the ablution performed by the Prophet (God bless him and grant him 
peace).24  

Mash (rubbing) of the ears is required. It is a sunnah to do so with the 
water used for the head, in our view, although al-Shafi'i (God bless him) 
disagrees. The basis of his opinion is the saying of the Prophet (God bless 
him and grant him peace), "The ears are part of the head." The purpose 
here (in this saying) was to elaborate the legal rule and not to describe the 
anatomy. 

He said: Takhlil of the beard (passing fingers through the beard) is 
required. The legal basis is that Jibril passed on the command for doing 

Hurayrah (God be pleased with him) has been recorded by AbE Div/Cid and Ibn Majah. 
It is also transmitted by al-Hakam in al-Mustadrak, and he said that it is a tradition with 
sound isnad. Al-Zayla`i, vol. 1, 3; al-Ayni, vol. 1, 187. 

"It is recorded by al-Bukhari, Muslim, Abu Dawfid and others. Al-Zaylal, vol. 1, 8; 
al-Wyni, vol. 1, 199. 

23This is gharib. There are some traditions mentioned by al-Zaylal that do convey 
the meaning. Al-Zayla`i, vol. 1, 9. There is a tradition in Alymad, Musnad. AI-Ayni, vol. 

1, 206-207. 
',It is recorded by Abu Dawild. Al-Zaylal, vol. 1, 17. 
25This tradition is related from eight Companions (God be pleased with them all). 

The best known isnad are from Abu Amamah (God be pleased with him). Al-Ayni, vol. 

1, 214. It is recorded by Abil Dawid, al-Tirmidhi and al-Nasal. Al-Zaylal, vol. 1, 18. 
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so to the Prophet (God bless him and grant him 	
it is 

is said that it 

is a sunnah according to Abu Yasuf (God bless him), and t is permissible 

(ja 'iz) according to Abu Hanifah and Muhammad (God bless them)LIthies 

legal basis is that the sunnah is meant for the completion of the defini- 

tive obligation (fard) 27  with respect to its object and (purifying) w  
within the (hair of the) beard is not part of the object of the obligation.28  

He said: Takhlil of the fingers (passing fingers through the fingers of 

the opposite hand) (is a sunnah), because of the words of the Prophet 

(God bless him and grant him peace), "Run your fingers through your 
fingers lest the fire of hell run through them." The reason is that this 
amounts to the completion of the definitive obligation (fard) with respect 
to its object. 

He said: The repetition of washing up to three times.3° The legal basis 
is that the Prophet (God bless him and grant him peace) performed the 
acts of ablution once and said, "This is the ablution (wudiV) without 
which God does not accept salat (ritual prayer)." He then performed each 
act of the ablution twice saying, "This is the ablution of the person whom 
God grants a double reward." He thereafter performed each act thrice and 
said, "This is my ablution and the ablution of the Prophets before me. He 
who exceeds this, or falls short of it, is guilty of transgression and injus-
tice."3' The warning (here) is against not considering it a sunnah.32  

It is preferable (mustahabb) for the person performing ablution 
to resolve that he is performing ablution (formulate the niyyah). The 

It is based on a sound tradition. Al-cyni, vol. 1, 220; it is recorded by Ibn Abi Shaybah 
and Ibn Majah. Al-Zayla`i, vol. 1, 23. 

271t is said that the function of the Sunnah, when related to a definitive obligation, 
is the completion of the arkan of the definitive obligation. This is done through the 
repetition of the act thrice, the rubbing of the entire head and so on, but the meaning is 
not found in the takhlil of the beard. It may be mentioned, however, that the Sunnah is 

not only for completion; it can lay down the rules independently. 
'Legal justification for its being ja'iz. 
29In these exact words, it is considered gharib. It is recorded by al-Dar'qutni. Al-

Zaylai, vol. 1, 26; al-Wyni, vol. 1, 227-28. 
"Compare with the obligation and the qa`idah usithyyah mentioned earlier. 
"The tradition about performance once, twice and thrice, in these exact words, is 

considered gharib. However, the meanings are found in other traditions. Al-ZaYl" 
1, 27-32. 

He mentions this as the words of the tradition  "transgression and injustice" would 
convey the obligation of washing thrice. 	

vol. 
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niyyah (intention) in ablution is a sunnah in our view (that is, it is a sun-
nah), while it is an obligation according to al-Shafil (God bless him), 
because (in his view) it is an act of worship, which is not valid without 
intention, as in the case of tayammum (substitute ablution with clean 
soil). Our argument is that nearness to God (by an act of worship) is not 
attained except by intention, but the act of ablution (even without the 
intention of ablution) does amount to a key for salat (fulfilling the requi-
site condition), because it is purification that has been undertaken with 
a purifying substance33  as against tayam mum (which does not purify in 
the physical sense). The basis is that soil does not (actually) purify except 
when the intention is to pray and the act has to be legally constructed 
upon such intention. 

The entire head has to be subjected to rubbing (mash).34  This is rec-
ommended (as a sunnah). Al-Shafi`i (God bless him) maintains that the 
sunnah is to do so thrice with water renewed each time, in view of the 
fact that this is done in parts that are washed. Our argument is that Anas 
(God be pleased with him) performed each act of ablution thrice, but per-
formed mash of the head a single time. He then said, "This is the ablution 
of the Messenger of God (God bless him and grant him peace)."35  The 
(other) report about rubbing thrice.° is to be interpreted in the light of 
this tradition to mean "with a single helping of water" and this is legal 
according to what is reported by al-Hasan from Abu Hanifah (God bless 
him). The reason is that the obligation is to perform mash and by rep- 
etition (with renewed water) the act is altered to mean washing, which 
no longer conforms with the sunnah. In the light of this, it is more like 

the mash on boots and not washing, as that is not affected by repetition 

(rubbing of boots).37  

33The substance purifies in the actual and legal senses irrespective of intention, 

34Compare with the obligation of rubbing. As a sunnah, its purpose is the completion 

of the definitive obligation (fard). 

35A1-Zaylal calls this tradition gharib, however, the same tradition is found in the two 

sahib compilations from (Abd Allah ibn Zayd. Al-Ayni expresses surprise over the use 

of a gharib tradition when sound traditons exist. Al-Wyni, vol. 1, 241. See also al-Zayla`i, 

vol. 1, 3o. 
"See al-Zaylei, vol. 1, 31. 

37  Mash is annulled by repetition and turns into washing. This is not the case with 

mash over boots as that is not affected by the number of times 
mash is undertaken. 
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commenced with what is mentioned first by God. And, the commence-

ment is with the right limb. The order in ablution is a 
sunnah in our view, 

while it is an obligation according to al-Shafil (God bless him 
in his view are the words of the Exalted, "Wash your faces, and your

(hwaansdhs)  

your feet up to 
the anldes."38 The letter fa' creates a binding command 

(and arms) up to the elbows; rub your heads (with water); 
and 

for what follows. Our argument is that the letter 
waw is mentioned in the 

verse and indicates conjunction without qualification by consensus of the 
experts in language. It therefore, indicates a consecutive ordering for all 

(any of) the (mentioned) parts 
collectively.39 Beginning with the right is 

an additional act of virtue on the basis of the words of the Prophet (God 
bless him and grant him peace), "God, the Exalted, likes beginning with 

the right in each act, even in (acts like) putting on shoes or commence-

ment of walking."4°  

He said: A definite order is 
to 

be followed in ablution and:: hisetboabsies 

/ 2.2 FACTORS ANNULLING MINOR ABLUTION 

• The factors annulling minor ablution include anything that passes 

through the two passages, because of the words of the Exalted, "
Or n 
 

'of you has come from the privy."' It was said to the Messenger of God 

(God bless him and grant him peace), "What is hadath?" He said, "What 

- comes out of the two passages."42  The word "ma (what)" conveys a gen- 

• eral meaning here and includes the usual excretions and all others besides 

them as well. 
And like blood or pus—when they ooze out from the body and move 

on to a part of the body that is subject to the rule of purification—and 
vomiting that is a mouthful. Al-Shafil (God bless him) maintained that 
whatever comes out of the body, other than the two passages, does not 
nullify minor ablution. He relies on the report that the Prophet (God 

38Qur'an 5 : 6 
39The conjunction separates the words and connects them to each act independently. 

A sequential order is, therefore, not obligatory due tog. 
40-rhe tradition is not to be found in these words, and is called gharib by al-Zaylal, 

however, it has been recorded from Masrilq from `A'ishah (God be pleased with them) 

in all six sound compilations with resembling versions. Al-Zayla`i, vol. 1, 34- 
41  Qur'an 4:43 

Malik 41This tradition is gharib, but a similar tradition has been recorded by Imam - M  
(God bless him). Al-Zaylei, vol. 1, 37.  
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bless him and grant him peace) vomited, but did not perform ablution,
43  

and also on the rule that washing of a part that is not affected is a matter 
of ritual obedience (and it cannot be rationalised), thus, the rule has to 
be restricted to what is spelled out by the sear` (texts), and that means 
the usual passages. Our reasoning is based on the words of the Prophet 
(God bless him and grant him peace), "Ablution (wucjiV) occurs due to 
each type of flowing blood,"44  as well as on his words, "One who vom-
its or has a nosebleed should move away (from his prayer) and perform 
ablution and he should continue his prayer as long as he has not uttered 
any words."4S Another (rational) reason is that the emergence of impurity 
(from the body) is effective in doing away with purification. This ele-
ment is rational in the original rule (for purposes of analogy), while the 
element of confining purification to the four parts of the body is non-
rational, but the (latter) rule has been extended on the same basis due 
to which the first was extended.° Excretion (or oozing out) is realised 

43  Al-Zaylei says that this tradition is gharib in the absolute sense. Al-Zayla`i, vol. 1, 
37 

44According to al-Ayni, this tradition is a mursal, and such traditions are acceptable 
according to the Hanafi usul. Al-Ayni, vol. 1, 262; al-Zayldi, vol. 1, 37. 

45The report from `A'ishah (God be pleased with her) is sahih, according to al-Zayla`i. 
It is recorded by Ibn Majah and al-Dar'qutni. Al-Zaylei, vol. 1, 38. 

46 Ablution due to flowing blood.—The issue is whether ablution (wudu') is to be 
performed due to an excretion from the body other than what comes out of the two 
passages, like blood and pus or even a mouthful of vomiting. Imam al-Shafi`i (God 
bless him) says that ablution is not required in such a case, while the Hanafis maintain 
that it is. 

Imam al-ShafiTs argument is that ablution and its related acts are a matter of ritual 
obedience. You are not to discover underlying reasons for the rules here, because that 
will not work. He reasons that if we were to identify filth or impurity as the reason for 
ablution on account of what comes out of the passages then washing of these passages 
would have been sufficient, yet, the law requires us to wash other body parts that are 
the object of ablution and that are not affected by the impurity in this case. He means 
that washing of the parts, mentioned in the verse, during ablution as a result of some 
excretion that has not come out of these parts is a matter of ritual obedience and its 
underlying reason is not known to us, so let us confine the annulment of ablution to 
cases mentioned in the text, that is, the two passages. Let us not, he would say, add more 
excretions to these two on the basis of analogy as the underlying reason is not known, a 
reason on the basis of which analogy can be undertaken. 

Hanafite reasoning is based on (1) the tradition of flowing blood; (2) the tradition 

of vomit and nosebleed; (3) that the oozing out of najasah is rationally valid in the 

loss of purification. This factor (oozing out of filth) in the text is something rational, 
and can be a basis of analogy; and (4) that restriction with respect to the mentioned 



r 

saying: "Or vomit that fills the mouth."5°  When the reports conflict, w 

amount, and what Zufar (God bless him) has related to mean "more (a  

mouthful)," and we have already elaborated the distinction between the 

they amount to a mouthful, then, according to Abu Yfisuf (God bless 

We reason from the words of the Prophet (God bless him and . 

be pleased with him) 	
hadath as a whole, 

interpret what is related by al-Shafil (God bless him) to mean a small  

two methods. If the worshipper vomits in parts so that taken together 

him), the unity of the session (of vomiting) will be taken into account, 
while according to Muhammad (God bless him) the unity of the cause 

within and does not come out as against the two passages as that loca-

amount of vomit and a large amount. Liewise, flowing is not a stipula- 

peace), "A drop, or two, of blood does not invoke ablution 	

nmt and 

grant him peace), "A galas (mouthful of vomit) amounts to hadath ,,48 

the blood flows."/ 
 We also reason on the basis of the words of 'Ali 

will be considered and that is nausea. Thereafter, what does not amount 

16 

 

through flowing out to a location to which the rule of purification 
applies  

as well as through vomiting a mouthful. The reason is that impurity 

tion is not a location of impurity and mere appearance indicates moving 
out and excretion. A mouthful of vomit, even when it stays within is 

not  

 

excretion. 
P 

tion" in his view on the analogy of a normal outlet and also due to the 

unqualified application of the words of the Prophet (God blessgrhai 

ossible to keep down except by effort. As it comes out, it is deemed an 

Zufar (God bless him) said that there is no difference between a small 

ears in its location on loss of the covering surface, but it rem
ains  

when he recounted the causes of 
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except when 
(God 

ni md  

parts (in ablution) is a ritual matter and cannot be rationalised, but the extension of the 
factors of annulment to the oozing out of blood is just like the extension of the factors 
of annulment to excretion from the two passages, however, in this case it is not merely 
the oozing out but also the flowing of filth to a location that is subject to the rule of 
purification. God knows best. 

47That is for excretions, like blood or pus, from places other than the two passages. 
413II is recorded by al-Dar'qutni. It is supported by what is recorded by Ibn Majah. 

AI-4W yin, vol. 1, 385-86; al-Zaylal, vol. 1, 43. 
49 

 

It is recorded by al-Dar'qutni from Abu Hurayrah (God be pleased with him). Al-
Zaylei, vol. 1, 44. 

5°This report is considered to be gharib. Al-Ayni, vol. 1, 273; al-Zaylal, vol. 1, 273; 

al-Zaylei, vol. 1, 44. 
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to hadath" does not amount to najas." This is related from Abil Yusuf 
(God bless him) and that is correct. The reason is that it is not 

najas legally insofar as purification (taharah) is not annulled by it. 
This is the position if he vomits out gall, food or water, but if he 

vomits sputum then it does not amount to an annulling factor, accord-
ing to Abu klanifah and Muhammad (God bless them). Abu YUsuf (God 
bless him) said that it is an annulling factor if it is a mouthful. The dis- 
agreement is about that which arises from the chest (phlegm). As for that 
descending from the head (mucus), it is not an annulling factor by agree- 
ment, because the head is not a source of impurity (najasah). Abu Yusurs 
argument (for the impurity arising from the chest) is that it is impure due 
to its closeness (to the stomach).53  The two jurists argue that it is a sticky 
excretion that is not affected by impurity (najasah), and what is affected 
is very little, and small amounts in vomiting are not an annulling factor. 

If he vomits out blood in the form of a clot, then, a mouthful will be 
taken into account, because it is black and burned up (oxygenated). It 
takes the same rule according to Muhammad (God bless him) even if it 
is in fluid form on the analogy of all the other forms of blood. According 
to the two jurists (Abu Hanifah and Abu Yusuf) if it flows of its own 
motion it annuls ablution, even when it is in a small quantity, because the 
stomach is not the source of blood rather it is from an internal wound. 

If it (blood) descends from the head and down into the nostrils, it 
annuls ablution by agreement as it has reached a location to which the 
rule of purification applies, thus, excretion is realised. 

Sleep,54  while lying on the side or reclining or leaning on something, 
where the person will fall if the thing is removed, (is a factor of annul- 
ment). Reclining on the side (flank) is the cause of the slackening of the 
joints that does not normally prevent excretion, and what is established 
in practice is what is relied upon with a certainty.55  Reclining back (on a 
pillow for example) does away with alertness or wakefulness due to the 

"That is, the cause of hadath. 
"This statement applies to the worshipper's body and not other things. 
"The arguments of the jurists on this issue depend upon the source from where the 

body fluids emerge, and on whether such a source is a source of impurity. 
54Sleep becomes a cause for hadath in some cases. The rule is assigned to the cause 

rather than the actual hadath, which may not occur during such sleep. This is a method 
for settling rules in Islamic law. Compare it, for example, with the penalty for drinking 
khamr insofar as it becomes a cause for qadhf. 

"Refers to the qa`idah fiqhiyyah that certainty is not done away with doubt. 
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type of reclining,  

falling as against sleep 

al of the seat on the ground 
 

however, 
the thing reclined on prevents the person from  

in a standing, sitting, bowing or prostrating pos_ 

relaxation  is at a  nlaximumminptlehties.  18 
und and 

during prayer or otherwise. This is sound because some 
hold is left 

behind, for if it is removed hewo uof

ldthfaellp,rtohpuhs,etre(lGaxoadtiboinesisshniomt caond 
ture 	 grant 

for a person who goes to sleep  The source for this are the  

p(wrouscitUr2ting. The obligation of wud u-  ' is him peace), There is no ablutioonr  

while standing, sitting, bowing on the 

o
n the person who sleeps reclining on one side, for when he sleeps 0 

side his limbs (joints) relax. 
5 

An 
attack on the mind through fainting

57  and insanity (is an annulling  

one  

factor), 
because it is a degree higher than sleep, while reclining on  

side, in causing relaxation. Fainting is 
hadath under all circumstances,58 

and this is based on analogy constructed upon sl ee p, however, we recog-

nise sleep as hadath 
on the basis of reports, and fainting is a degree 

prostrating, 
than it, therefore, analogy cannot be constructed for it upon sleep.59  

And 
laughter in each prayer that consists of bowing and pierwo 

adopted but according to analogy it does not annul it, and this is the view 	ted 

by al-Shafil (God bless him), because it is not something that comes out 

in the form of najas and, therefore, it is not deemed hadath in the funeral 

prayer, the prostrations of recitation and outside of prayer. We adopt the 

words of the Prophet 
(God bless him and grant him peace), "Beware, 

 
any of you who laughs by way of qahqahah (loud laughter) must repeat 

both his ablution and his prayer."6° For such a report analogy is given 

up. The report, however, has occurred in the case of absolute (unqual-

ified) prayer' and is, therefore, confined to it. Qahqahah (laughter) is 

something that can be heard by the person himself and -by those next to 

°The tradition in these exact words is considered gharib. It is, however, related in the 

same meaning by AbuDawild, al-Tirmidhi, Ahmad and others. Al-Ayni, vol. 1, 280-8 1; 
al-Zaylal, vol. 1, 44. 

'7Fainting is hadath, because it becomes a cause for hadath. 
58That is, in any posture. 

"fie" to 

parents. 
"In fact, it amounts to proof through dalalat al-nass, as in the case of saying 

6o.W. is s understood from the text in al-Zayla`i is that some of the traditions about za  laughter have complete chains and others are mursal. It is recorded by Ibn 'A& __ Als 
yla 1, vol. 1, 47. As stated earlier, mursal traditions are a hujjah (proof) for the }Pilaf' ' 

Al-`411i, vol. I, 288-95.  
6iThat is, complete prayer.  
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him, while dahik is something that can be heard by him alone and not his 
neighbours, and according to what is said, it annuls the prayer and not 
ablution. 

The dabbah coming out of the rear is an annulling factor, but if it 
comes out of the mouth of a wound (sore) or the skin falls off the wound 
it does not annul wuclti'. The meaning of dabbah here is worm. The rea-
son is that it is covered with impurity. As this impurity is trivial (very 
little), it has been deemed hadath for the two passages to the exclusion 
of other locations. It, therefore, resembles a mouthful of vomit or the 
inaudible passing of wind from a woman's vagina or the male organ as 
these do not arise from an impure location, and this is so even if the 
woman is a mufdah,' but it is preferable for her to perform wudft' due to 
the possibility of its emerging from the rear. 

If the scab is scaled off from the sore/wound and water, pus or some-
thing else flows from it, it annuls wudu' if it flows from the mouth of the 
wound. Wucjie is not annulled if it does not flow. Zufar (God bless him) 
said that wuchi' is annulled in both cases. Al-Shafil (God bless him) said 
that wudiV is not annulled in either case. This issue pertains to excrement 
from places other than the two passages, and all these (things mentioned) 
are impurities. The reason is that blood ripens and turns to emitted blood 
(qayh). It matures further and turns to pus and after that into water. This 
happens when the person scales off the scab and it emerges on its own. 
If, however, he squeezes it and it emerges due to the pressure (exerted), 
it does not annul wucke as it has been extracted and is not excreted. God 
knows best. 

2.3 BATHING (MAJOR ABLUTION) 

The definitive obligation (ford) of bathing is madmad ah (gargling) and 
istinshaq (drawing water into the nostrils) as well as the washing of 
the entire body. According to al-Sha.fici (God bless him), the first two 
are its required practices (sunan) due to the words of the Prophet (God 
bless him and grant him peace), "Ten things are part of fit-rah," that 

62-1-fcia', in one of its uses, means the removal of the barrier between the two passages 
making  them one. Usually happens when a very young girl is subjected to sexual inter-
course. 

63This tradition  has been recorded by all the sound compilations, except al-Bukhari. 
It has  been called hasan by al-Tirmidhi. Al-Ayni, vol. 1, 311-12; al-Zaylei, vol. 1, 76. 
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A woman need not open her braids (plaits) during bathing if the 
water can reach the roots of the hair, due to the words of the Prophet 
(God bless him and grant him peace) addressed to Umm Salamah (God 
be pleased with her), "It is sufficient for you if the water reaches the roots 
of your hair."71  She is under no obligation to wet the mane of her hair, 
and this is the sound view/2  as against the wetting of the beard, because 
there is no hardship in letting the water enter inside the beard. 

He (al-Qudari) said: The factors (causes) giving rise to the obligation 
of bathing are discharge with the gushing of fluid due to carnal desire 
on the part of a man or a woman during sleep or in a state of wakeful-
ness. According to al-Shafi`i (God bless him) the emergence of seminal 
fluid, in whatever way this happens, leads to the obligation of bathing, 
due to the saying of the Prophet (God bless him and grant him peace), 
"Water is from water,"74  that is, bathing is due to the discharge of semen. 
Our evidence is that purification is invoked by major impurity, and major 
impurity (janabah) is the ejaculation of semen through carnal desire. It 
is said that a man acquires major impurity when such a man has satis-
fied his carnal appetite with a woman. The tradition75  is interpreted to 
mean ejaculation by way of carnal desire. Thereafter, what is given con-
sideration, according to Abu Hanifah and Muhammad (God bless them), 
is the separation of semen from its location due to carnal desire, while 
Abu Yasuf (God bless him) considers, in addition, its emergence too by 
considering emergence through separation (from the organ),76  because 
bathing is linked to both factors. According to them, as it has become 
obligatory from one aspect (separation and not gushing forth) precau-
tion lies in making it obligatory. 

711t is recorded by all the sound compilations, except al-Buldiari. It is, however, a 
khabar wahid. Al-Ayni, vol. 1, 323; al-Zaylai, vol. 1, 80. 

72He mentions this to counter the report from Abu Hanifah (God bless him) trans-
mitted by al-Hasan (God bless him) about the obligation of wetting and squeezing the 
hair three times. Al-Ayni, vol. 1, 323. 

"Al-Wyni points to an objection that may be raised about desire in a state of sleep. 
How then has the Author stipulated this as a condition he asks. He maintains that anal-
ogy dictates that this should not be a condition, however, the jurists have stipulated it 

on the basis of istihsem. Al-Ayni, vol. 1, 325. 
741t is recorded by Muslim and Abfi Dawad. Al-Wyni, vol. 1, 326; al-Zaylal, 

8o-81. 

"That is, "Water is from water?' 
"The emergence of semen with carnal desire in addition to ejaculation. 
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is, from among the required practices,64  and he mentioned among these 
macima(fah and istinshaq. It is for this reason that these two are to be 
deemed suntan in minor ablution. For us the evidence are the words of 
the Exalted, "If you are in a state of ceremonial impurity then acquire 
(full) purification." This is a command (amr) for acquiring purifica-
tion, which is the cleansing of the entire body.' Those parts of it, how-
ever, where water cannot reach are excluded from the (operation of the 
command in the) text, as against minor ablution (wuda'), because the 
obligation there is the washing of the face, and the attribute of being face 
to face is absent in these two (that is, mad maclah and istinshaq).67  Fur-
ther, the meaning in what has been related (by al-Shafici) is the state of 
ritual impurity (lzadath)68  on the basis of the evidence in the words of 
the Prophet (God bless him and grant him peace), "These are two defini-
tive obligations in the state of major impurity (janabah) and sunnah in 
wucla769  

He said: The required practice (sunnah) of major ablution is that one 
taking a bath commence with the washing of his hands and private parts 
and remove any impurity that may be on his body. He should then per-
form his wudu' for prayer, except for the washing of his feet. Thereafter 
he should pour water three times over his head and his entire body. He 

should then move away from this location and wash his feet. This is how 
Maymfmah (God be pleased with her) described the bath of the Messen-
ger of God (God bless him and grant him peace).7° He is to delay the 

washing of his feet because they are planted in the place for the gathering 
of the used water, therefore, washing them will be of no benefit, however, 
if he is standing on a raised floor/platform he may not delay their wash-
ing. He is to begin with the removal of actual impurity so that it does not 
spread due to the pouring of water. 

64The term fitrah means nature. It has been likened to the Sunnah as sound nature 

conforms to it. 
65Quean 5:6. 

"Its external as well as internal parts. 
67For which reason they cannot be treated as definitive obligations in wudie. 
"Therefore, they pertain to wucia' and not ghusl. 

The 
69This tradition is not found in these words; it is gharib. 	vol. 1, 317.  

meaning is found in other traditions recorded by al-Dar'qutni, al-Hakim and others.  

Al-Zaylal, vol. 1, 78. 

"The tradition of Maymiinah (God be pleased with her) has been recorded by all the 
sound compilations in long and short forms. Al-Ayni, vol. 1, 321; al-Zayla`i, vol. 1, 79. 
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And the meeting of the private parts without discharge, due to the 

words of the Prophet (God bless him and grant him peace), "When the 
private parts meet and the penis (glans) disappears, bathing becomes 
obligatory irrespective of discharge,"77  and also because it (intercourse) 
is the cause of discharge and his organ has disappeared from vision. Fur-
ther, discharge is sometimes not found due to the lack of seminal fluid, 
thus, penetration is taken as its substitute. Likewise, the insertion of the 
organ into the rectum due to the completion of the cause. In this case, it is 
made obligatory for the passive party due to precaution, as distinguished 
from the case of a beast and what cannot be treated as a sexual opening, 
because causation is not complete. 

He said: And in the case of menstruation, due to the words of the 
Exalted, "Till they are clean," and likewise due to postnatal bleeding, 
on the basis of ijma` (consensus). 

He said: The Prophet (God bless him and grant him peace) pre-
scribed" the practice of bathing for jumWah, the two 'id celebrations, 
the day of (Arafah and the ritual state of it/ rarn. He specifically mentioned 
required practice, although it is said that these four are merely recom-
mended (mustahabb). Muhammad (God bless him) called bathing on the 
day of jumleah a hasan (good) act in his Kitab al-Asl. Malik (God bless 
him) said that it is obligatory due to the words of the Prophet (God bless 
him and grant him peace), "He who comes for jumu`ah must bathe.' 
Our evidence is the saying of the Prophet (God bless him and grant 
him peace), "If a person performs wuclit' (minor ablution) on the day 

of jumu`ah then it is well and good, but if he bathes it is better."' On the 
basis of this tradition we interpret the one adduced by Malik as conveying 

771t is recorded by Abd Allah ibn Wahb in his Musnad. The tradition is cia ̀if. Al2Ayni, 

vol. 1, 334; al-Zayla`i, vol. 1, 84. 
78Quean 2:222 

"There are sound traditions in the Sahih compilations about bathing for these occa-

sions. 
'The tradition has been recorded by al-Bukhari, Muslim, al-Tirmidhi and Ibn 

Majah. It is considered a sound tradition. Al-Ayni, vol. 1, 339; al-Zaylal, vol. 1, 86. 
'This is a sound tradition related from seven Companions (God be pleased with 

them). It is recorded by Abu Dawad, al-Tirmidhi and al-Naai in different 
versions. 

Al-Ayni, vol. 1, 34o; al-Zaylaci, vol. 1, 88.  
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endation82  or 
as being abrogated.83 Thereafter, according to Abu 

(God bless him) this bath for the prayer, and this is the correct 
as it has precedence over time and the association of purification 

-1-1asan disagrees with this. The two 
'ids have the same status as jumteah as there is a congregation in them, therefore, bathing is rec-

ommended due to the apprehension of offending through smell. As for 
Arafah and ihram, 

we will elaborate them under the topic of rites, God 
willing.84  

He said: There is no obligation  of bathing in the case of 
madhi and wadi, however, minor ablution (wucla') 

is required, due to the words 
of the Prophet (God bless him and grant him peace), "Each male emits 
madhi and there is wuciii-  for it." Wadi is thicker and is a type of urine that follows the thinner urine, so it is judged accordingly. Mani (semen) is 
coagulated and white after (the emission of) which erection of the penis 
is lost. Madhi is thinner tending to be white and it emerges on a man's 
fondling his wife. The interpretation is transmitted from `A'ishah (God 
be pleased with her)." 

'The presumption is that a command gives rise to an obligation, unless another 
evidence indicates otherwise. The tradition adopted by Imam Malik (God bless him) 
will give rise to an obligation, unless the tradition quoted by the Author can restrict its 
meaning to convey recommendation. 

''Some commentators have related a tradition from `kishah (God. be pleased with her) that supports the idea of abrogation. 
l
'Out of the eleven cases of bathing, five are obligatory as ford, one is wiijib, four are a s.unnah and one is nrustahabb. Those cases for which it is ford are: the meeting of the aptriidv8a6ctitehieir.tA

s;l-ejaculation; wet dream; menstruation and postnatal bleeding. Those for which it is  a suntrah 
are: Friday prayer; Day of Arafah; ihrani; and the two 'ids. Bathing of the deceased is 

wajib. 
his tra,dAeibsttidoabnallii_ssRhfaoezduz:frdqoti

'mnn some manuscripts of al-Hidayah. It has  been related from 
three  r' 

Lompani,Aonysrivooidi.  113,e34p7le; aaslezdawyliath,i,tvhoelm. 1),.9I3t.  is recorded by Ahmad, Abu Dawad 
It is not 

recorded by 	 Ais'icsohmahpiTatoiodribeApileAaynseid, vw0iit.h1,h3e5r1).. The three types are 



Chapter 3 

Water With Which Minor Ablution (Wudf4') is 
Permitted and That With Which it is not 

Purification from ritual impurities' is permitted with rain water2  (water 
from the sky),; lakes/ravines, springs, wells and rivers due to the words 
of the Exalted, "And We send down pure water from the sky,"4  and also 
due to the words of the Prophet (God bless him and grant him peace), 
"Water is pure and is not rendered impure by anything,5  except a thing 
that alters its colour, taste or smell."' In addition there are the words of 
the Prophet(God bless him and grant him peace) with respect to a river, 
"Its water is pure and the dead things in it are permissible."7  The term 
water in its unqualified (absolute) sense includes these waters. 

'AI:Oath (p. of hadath) as distinguished from najasah or real impurity. 
iSee al-Kasani, Baddr al-Sandi', vol. 1, 65, for the permissibility of wucia' with snow. 
'The words "water from the sky" are used to highlight the words used in the Qur'an, 

as such water has been called pure. 
4Qur'an 25:48 
'Water is classified into three types: running water, stationary water and water of 

wells. According to the jurists, the tradition about the alteration of its "colour, taste and 
smell" applies to running water. It should also apply to a very large pond of water as 
well. 

'The tradition is not established with these words, however, a very similar tradition 
has been recorded by Ibn Majah as well as others. APAyni, vol. 1, 353; al-Zayla'i, vol. 1, 
94. 

?This tradition has been related from eight Companions (God be pleased with 
them). It is recorded by al-Tirmidhi, al-Nasal, Ibn Majah and others. Al-Ayni, vol. 1, 
355; al-Zaylaci, vol. 1, 95. 
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He said: It is not permitted with what is squeezed out of a tree or 
fruit, for it is not absolute water. The command in the absence of abso-
lute water is transferred to tayammum (substitute ablution with clean 
earth)." The duty with respect to the four limbs is that of ritual obedi-
ence, therefore it cannot be extended to what is not explicitly mentioned 
in the text.9  As for water that trickles from vines, it is permitted to per-

form wuclu' with it because it is water that emerges without treatment. 
It is mentioned by Abii Yasuf in his Jawarni` and in the Book' there is a 
hint about it where squeezing is stipulated. 

He said: It is not permitted with water whose characteristics" are 
overshadowed by something else and that moves it out of its natural 
state, like beverages, vinegar, legume soup, broth, rosewater and tinc-
ture. The reason is that these cannot be called absolute water. The mean-
ing of legume soup and others is water that has been altered by cooking. 
If it is altered without cooking, wudie is permitted with it. 

He said: Purification is permitted with water in which something 
pure has been mixed and has altered one of its properties, like flood 
water, and water in which milk, saffron, soap or (saltwort) has been 
mixed. The Shaykh, the Imam, said: In al-Mukhtasar (by al-Quduri) he 
has deemed tincture similar to broth, while it is reported from Abu Ylisuf 
(God bless him) that it is similar to saffron water, and this is correct. This 
is what al-Natifi and Imam al-Sarakhsi have preferred. Al-Shafiti (God 
bless him) said that it is not permitted to perform wudn' with saffron 
water and what resembles it, that is, things that are not in the category of 

'The word "washing (ghasl)" in the verse of ablution is understood to mean washing 
with water. Further, in the verse of tayammum, the words used are "when you do not 
find water." Accordingly, purification is to be undertaken with water and not other liq-
uids like vinegar, juice and milk. Water is considered to be of two types: absolute water 
and qualified water. Absolute water is one that comes to mind when the term "water"  

is mentioned, like the water of rivers, springs, wells and water of the sky. Qualified or 
restricted water is one that does not come to mind when the term "water" is men-
tioned. When absolute water is not found, the command for purification is transferred 
to tayammum. 

91t may be said that even when water is not absolute water, it may still have the 
property of removing actual impurities, therefore, it should be linked with absolute 
water and used for purification. The response to this claim is that purification for the 
four limbs is a matter of ritual obedience and cannot be rationalised, therefore, the 
purifying medium will be confined to that mentioned in the texts--absolute water. 

mMukhtasar al-Quduri. 

"Colour, taste and smell, as mentioned in the tradition above. 

soil, because it is restricted water (not absolute)." Notice that it is called 
saffron water as distinguished from constituents of the soil, because water 
is usually not free of such constituents. Our argument is that the term 
water is still valid in the absolute sense. Do you not see that a new name 
has not been separately assigned to it, and attributing it to saffron is like 
attributing it to a well or spring. The reason is that mixing in small quan-
tities is not taken into account due to the impossibility of avoiding it as 
in the case of the constituents of the soil. Thus, the predominant element 
is given consideration. The predominance is due to the constituents and 
not colour, which is correct. 

If it is altered by cooking after something is mixed with it then ablu-
tion is not permitted with it, as it no longer conforms to "water descend-
ing from the sky" for the fire has altered it, unless something is cooked 
in it that is intended to enhance its purity, like saltwort and other things. 
The deceased is usually bathed with water in which sidr has been boiled. 
This is what the sunnah has laid down,'' unless the thing comes to dom-
inate the water and it becomes like a mush (of barley) to which the term 
water no longer applies. 

Wuda' is not permitted with any type of water in which an impurity 
has fallen, whether this impurity is less or more.'4  Malik (God bless him) 
said that it is permitted as long as one of the properties of water has not 
been altered, and this is on the basis of what we have narrated. Al-Shafi'i 
(God bless him) said that it is permitted as long as the quantity of water 
is up to two qullahs due to the words of the Prophet (God bless him and 
grant him peace), "When the quantity of water reaches two qullahs it does 
not bear the impurity."15  We rely upon the tradition about the person 
waking up from sleep' as well as the words of the Prophet (God bless 
him and grant him peace), "No one should ever urinate in water that is 
stationary nor wash major impurity (janabah) in it;''' without making 

"-Thus, according to Imam al-Shafi'l (God bless him) such water is not absolute 
water. According to the Hanafis it is. 

''To this al-rAyni says: God knows best. 
"Less or more." This is directed against Imam Malik's view that if it is more and 

alters the properties of water, wudie is not permitted with it. 
"'This is a sound tradition recorded by Abu Dawad, al-Tirmidhi, al-Nasal and Ibn 

Majah. Al-Wyni; vol. 1, 37o; al-Zayla`i, vol. 1, 104. 
16 

 

This is the tradition about washing of the hands. Al-Zaylal, vol. t, 2. 
''It is recorded by Abu Dawad with these words and by Ibn Majah from Abu 

Hurayrah (God be pleased with him). Al-Wyni, vol. 1, 371; al-Zayla'i, vol. 1, 112. 
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a distinction (about the properties of water). The tradition that Malik 
(God bless him) has narrated was laid down in the case of bi'r buda`ah," 
but its water used to flow into orchards. The tradition narrated by al_ 

Shaft`i (God bless him) has been deemed cia`if by Abu Dawildi9  and (we  
interpret it to mean) that the water is weakened through the burden of 

impurity. 
When an impurity falls into running water, it is permitted to per-

form wudie with it if the effect of the impurity is not noticeable, because 
it does not remain due to the flow of water. The effect is noticeable in 
smell, taste or colour. Running water is one that is not used repeatedly20 
or it is said: water that can carry away a straw. 

When impurity falls in the water at one edge of a large pond in which 
movement of water at one end does not cause a corresponding move-
ment at the other, it is permitted to perform wuda' at the other edge, 
because it is evident that the impurity has not reached the other end. The 
reason is that the effect of movement (of water) is swifter in reaching than 
the effect of the impurity. Thereafter, it is reported from Abu Hanifah 
(God bless him) that the movement to be considered is that caused by 
bathing, which is also the opinion of Abu Yusuf (God bless him). It is 
also reported from him (Abu Hanifah) that the movement caused is with 
the hand. From Muhammad (God bless him) it is reported that the move-
ment considered is caused by performing ablution (wuda'). The basis for 
the first view is that the need for bathing in ponds is more acute than 
that for performing ablution. Some jurists have estimated such a pond 
through its expanse that should be ten dhirat used for kirbas (cotton fab-

ric) (seven musht or fourteen fingers, .65 metres) by ten dhira` to create 

ease for the people and the fatwa upholds this. The depth considered for 

this is that it should be so much that the soil at the bottom is not revealed 
when water is scooped up with two hands, and this is the correct view. 
The statement in the Book that ablution is permitted at the other edge is 
to indicate that the edge where the filth has fallen has become impure. It is 
reported from Abfi Yilsuf (God bless him) that this edge does not become 

'The tradition is: Water is pure and nothing can render it impure. Al-Zaylal, vol. 1, 

113. 

'9It appears that this is not the well known Abu Dawud. Al-Ayni, vol. 1, 378. 
'That is, if he scoops up water once, it will not be the same water when he does so 

next. 

impure either, except by the appearance of the effect of the impurity, as 
in the case of running water. 

He said: The death in water of a thing that does not have blood flow-
ing through its body does not render the water impure, as in the case of 
a mosquito, fly, wasp, scorpion or the like. According to al-Shaffi (God 
bless him) it does not pollute it. The reason is that when the prohibition is 
not due to reverence for the thing,' it becomes a sign of impurity as dis-
tinguished from larva in a honey-comb or fruit worms, because necessity 
intervenes here. We rely on the words of the Prophet (God bless him and 
grant him peace), "This is what is lawful for eating, drinking and for per-
forming ablution."22  The reason is that the thing rendering water impure 
is the mixing of flowing blood with its constituents at the time of death; 
even the slaughtered animal becomes lawful due to the absence of blood 
in it, and these things have no blood in them. Further, the prohibition of 
a thing does not necessarily give rise to impurity, as in the case of mud. 

The death in water of a thing that lives in it does not pollute it, like 
a fish, frog or crab/lobster. Al-Shaffi (God bless him) said that it does 
pollute it, except for fish, on the basis of the preceding discussion. Our 
evidence is that it died in its place of abode, thus it should not be assigned 
the rule of impurity like the egg turning into blood for there is no blood 
in such things; warm-blooded things do not reside in water, and in reality, 
it is blood that is impure. It is said that when these things die out of water 
(and then fall into water), then things other than fish, pollute it due to the 
absence of the place of abode. It is also said that they do not pollute it due 
to the absence of blood, and this is the correct view. A frog living in water 
or on land has the same rule. It is said that a land frog does pollute due 
to the presence of blood and absence of the place of abode. A thing that 
lives in water is one that is born there and its habitation is in the water. A 
creature that lives in water, but is not born in it, does pollute the water." 

"As in the case of man. 

"This tradition is related by Salman al-Parisi (God be pleased with him). It is reported by al-Dar'qutni. This tradition has been deemed dalf by the scholars, however, al:Ayni ,
maintains that a tradition from Maymunah (God be pleased with her) supports it. Al-
Aym, vol. i, 389; al-Zaylei, vol. 1, 114-15. 

3Por the reason given above. 
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He said: Previously used water does not purify ritual impurities.24 
Wilk and al-Shafil (God bless them both) disagree. They maintain that 

tuhur 
is something that purifies another thing time and again as in quti-4( 

(cutting again and again). Zufar (God bless him) said, and it is also one  

opinion from al-Shafil (God bless him) that if the water has been used 

previously for minor ablution (wticifi') then it is tuhur, but if it is used for 

the removal of actual impurity, then it is !air (one that purifies once) 

and not tuhur (one that purifies again and again). The reason is that the 
limbs (of ablution) are clean in actual fact and taking this into account 

the water used should be yihir, but the limbs are impure in the legal sense 
and taking this into account the water used should be impure. We, there-

fore, upheld the absence of tuhuriyyah and the subsistence of taharah in 
practice taking both comparisons into account. Muhammad (God bless 
him) said, and it is also narrated from Abu Hanifah (God bless him) that 

it is tahir and not tuhur. The reason is that the meeting of a pure thing 
with a pure thing does not give rise to impurity, however,(through such 
meeting) an act of attaining nearness to God has been performed with it 
and this alters its attributes as in the case of wealth of sadaqah (zakat). 

Abu Hanifah and Abu Ydsuf (God bless them both) said that such water 
is impure due to the words of the Prophet (God bless him and grant him 
peace), "None of you should urinate in stationary water." Further, it is 
water with which legal impurity has been removed and it is to be treated 
(legally) as water with which actual impurity has been removed. There-
after, in a narration of al-Hasan from Abu Hanifah (God bless him) it 
is impure bearing an enhanced impurity when judged on the basis of 
water used for removing actual (physical) impurity. In a narration by 
Abu Yiisuf from him (Abu Hanifah) (God bless them both) he main-
tained that it is impure, bearing light impurity, as there is a disagreement 
about it. 

He said: Previously used water is water with which ritual impurity 
(hadath) has been removed or that has been used on the body by way of 
attaining nearness to God. He (the Author) (God be pleased with him) 
said: This is so according to Abfi Yftsuf (God bless him) and it is said 
that it is Abu Hanifah's view as well (God bless him). Muhammad 

(God 

14Ahdath. Used water may remove actual impurities, yet it is impure for ritual purifi-
cation. 

151t is recorded by Abu Dawnd and Ibn Majah from Abu Hurayrah (God be pleased  

with him). Al-Zayla'i, vol. 1, 112. 

bless him) said: It does not become used except by the undertaking of 
the act of nearness to God, because it becomes used by the transference 
of the impurity of sins to it and such sins are removed through an act of 
nearness to God. Abill Ytisuf (God bless him) says that the discharge of a 
definitive obligation is effective here as well. Thus, the pollution occurs 
due to both factors. When does the water actually become used? The cor-
rect view is that as soon as it separates from the body it becomes used. 
The reason is that the suspension of the rule of being used prior to sepa-
ration is due to necessity and there is no such necessity once it separates." 
If a person with major ablution immerses himself into the well in search 
of the bucket then according to Abu l'Usuf (God bless him) this person 
retains his state of impurity due to the absence of "pouring,"17  which is a 
condition in his view for discharging the obligation, and the water retains 
its state (of purity) as well due to the absence of both factors. According to 
Muhammad (God bless him) both are pure: the person due to the non-
stipulation of pouring and the water due to the absence of the resolve 
(niyyah) of attaining nearness to God. According to Abu Hanifah (God 
bless him) both are impure: the water due to the discharge of the obliga-
tion in part upon the first contact (of the water with the body) and the 
person due to the continuing impurity of the remaining limbs. It is also 
said that in his view the person retains impurity due to the impurity of 
the used water. It is further reported from him that the person is pure, 
because the water is not assigned the rule of being used prior to separa-
tion (from the body). This is the most compatible narration from him 
(the Imam)." 

He said: Each (part of the) fresh skin that is subjected to tanning 
becomes pure and it is permitted to pray in it (by wearing it) and to per-
form wudie with it (when used as a bucket or scoop), except for pigskin 
and the skin of a human, due to the words of the Prophet (God bless him 

'Logically, the water should become impure as it moves along the limb, a small 
segment at a time, even before separating from the body. As such a rule would make 
purification impossible, following the Hanafi rules, necessity requires that it be deemed impure obnatcheinitgs.eparates  from the body. This logical problem is not faced if the Maliki 
and Shafi`I rule is followed as far as ablution is concerned, however, the question will 
arise as to when does this water become impure, if ever. Till a change in its colour, taste 

apurseevoi of ut sh the

sentence, 

 

or smell? 
It may also lead to the quesiton: Is hadath impurity in reality? 

Imam's with the r"uunlepoufrcirryeaotfinrgheeawsaeteforrutsheed.M,, uslims (al-Ayni). Compare it 
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and grant him peace), "Any skin that is tanned becomes pure."19  This tra-
dition, due to its generality, acts as a proof against Malik (God bless him) 
in the case of the skin of a carcass (maytah)." It is not to be opposed 
by the prohibition laid down about benefiting from carrion, in the case 
of its skin. That evidence is in the words of the Prophet (God bless him 
and grant him peace), "Do not benefit from the ihab of a carcass.nsl The 

reason is that ihab is the name of all skins that are not tanned. The tra-
dition also works as proof against al-Shafi`i (God bless him) in the case 
of a dog; the dog is not impure in itself. Do you not see that it is used 
for guarding and for hunting, as against a pig, which is impure in itself 
(in its essence) because the pronoun in the words of the Exalted, "It is 
filth,"" refers to it due to proximity (of reference). The prohibition of 
benefiting from the parts of a human being is due to his high status (out 
of reverence). Thus, these two skins are excluded from (the implication 
of) what we have narrated. Further, what prevents decay and decompo-
sition is tanning even when the skins are dried in the sun or treated with 
soil, because the objective has been achieved by it and it is not compre-
hensible to impose further conditions. Thereafter, the animal whose skin 
is purified through tanning becomes pure through slaughter as that per-
forms the function of tanning in the removal of wet (moist) impurities. 
Likewise, its meat becomes pure, and this is the sound view, even though 
it is not edible i3  

He said: The hair of a carcass (maytah) and its bones are pure. Al-
Shafi`i (God bless him) said that these are impure as they are the con-
stituent parts of the maytah. We maintain that there is no life in them 

29The tradition has been related from Ibn `Umar and Ibn 'Abbas (God be pleased 
with them), by al-Nasal, al-Tirmidhi, Ibn Majah as well as al-Dar'qutni. The tradition 
from Ibn `1Jrnar (God be pleased with both) has been termed hasan sahih. Al-Zayla 
vol. 1, 116. 

30He maintains that it is not permitted to pray on it nor to benefit from it even when 
it is tanned, with the exception of cold-blooded things. 

31It is recorded by the compilers of the four Sunan. Al-Tirmidhi calls it hasan. Al-
Zaylal, vol. 1, 120. 

32Quean 6:145 
33Mashalkh. Some have maintained that only the skin is purified and not the meat. It 

is to counter this view that the Author has made the statement. It is not clear, however,  

what use can be made of such meat (usable in medicines perhaps). Some commentators  
of al-Hidayah maintain that the leftover of the animal is impure and this indicates the 
impurity of the meat. In other words, they uphold the view of the Masha'ikh. 
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for which reason no pain is felt when they are cut. Thus, death does not 
affect them for death is the departing of life. 

The hair of a human being and his bones are pure. Al-Shafii said that 
they are impure, because it is not permitted to benefit from them nor is it 
permitted to sell them. Our argument is that not benefitting from them 
or selling them is due to the high status of man and does not indicate 
impurity. God knows best. 

3.1 ON WELLS 

If some impurity falls in a well its water will be drawn out, and the 
drawing out of water that is present in it is its purification, due to the 
consensus (ijma ̀ ) of the ancestors. The issues of wells are based upon the 
adoption of reports and not analogy.34  

If one or two droppings of camels or goats fall in it, they do not pol- 
lute the water on the basis of istihsein. Analogy would imply that it is 
polluted due to the falling of impurity in a small quantity of water. The 
basis for istiksan is that the mouths of wells in open country are not cov- 
ered and cattle drop their dung around them and these are cast into the 
wells by the wind. A small amount is, therefore, ignored due to necessity 
though there is no necessity in excessive quantities. Excessive quantity is 
what one looking at it considers excessive as reported from Abu klanifah 
(God bless him) and this is the view relied upon. There is no difference 
between moist and dry, formed or broken, faeces (of horses or mules), 
clung and droppings, because necessity covers all of them. In the case of a 
goat that excretes a dropping or two in the milk utensil, it is said that the 
droppings are cast out and the milk may be consumed due to necessity. A 
small quantity in the utensil itself, however, is not waived due to the lack 
of necessity. It is reported from Abu Hanifah (God bless him) that it is 
the same as a well with respect to a dropping or two. 

If pigeon or sparrow droppings35  fall in the water, it is not polluted. 
Al-Shafi`i. (God bless him) disagrees and maintains that they become 
putrid and decompose and become like the droppings of chicken. We 
rely on the consensus (ijma`) of the Muslims on the accommodation of 

34Analogy would dictate that if an impurity falls in a small 

They are not impure according to the 	

quantity of water it should 
not be deemed pure, or it should not be deemed impure at all, like running water. 

klanafts. 
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pigeons in mosques despite the laying down of the command" for keep-
ing the mosques clean. Their droppings do not turn smelly and putrid, 

but are more like sludge. 

If a goat urinates in it37  the entire water is to be drawn out 
Muhammad 

accord- 

ing to Abu Hanifah and Abu Yasuf (God bless them both). Muhm  

(God bless him) said that the water is not to be drawn, unless the urine 
becomes predominant as compared to the water and it moves out of the  

category of purifying water. The principle in this is that the urine of an 

animal whose meat is consumed is pure in his (Muhammad s) view,38  

but is impure in their view.39  He relies on the evidence that "the Prophet 

(God bless him and grant him peace) ordered the `Urniyyin to drink the 

urine of camels as well as their milk."4° The two jurists rely on the words 

of the Prophet (God bless him and grant him peace), "Maintain cleanli-
ness against urine, because most of the torments of the grave are due to 

it,"4
' in which there is no detail (for the type of urine). Further it becomes 

putrid and decomposed, and becomes like the urine of things whose meat 

is not consumed. The interpretation of the text he narrates is that the 
Prophet (God bless him and grant him peace) knew by way of revelation 

that the remedy of their ailment was in such urine.4= Further, according 

to Abu Hanifah (God bless him) the urine of halal animals, and of other 

animals, is not consumed for medicinal purposes, because there is no 

certainty about there being a remedy in it, thus, turning away from the 
prohibition is not proper. According to AV' Yusuf (God bless him), it is 

permissible for medicinal use due to the (narrated) case, while according 
to Muhammad (God bless him) it is permitted for medicinal and other 

purposes due to its purity in his view. 

36 II is related from `A'ishah (God be pleased with her) and is recorded by Abu DawUd, 
al-Tirmidhi and Ibn Majah. Al-Zaylai, vol. 1, 122. 

37The water of the well. 
Sa lt can, therefore, be compared to ablution with water in which some milk is present. 

When the milk becomes predominant, the rule will change. 
"Even if a drop falls in the water, it becomes impure. 
4.Agreed upon by al-BulcIthi and Muslim, and recorded by all the six sound conaPi' 

lations. Al-Zaylei, vol. I, 123. 
411t is reported from three Companions (God be pleased with them) by al-Da-T(101i' 

Al-Zayla`I, vol. 1, 128. 
41Further, he knew that they would become apostates, and the issue of i

mpurity for  

the unbelievers has no persuasive force. 
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He said: If a mouse, sparrow (female), robin, black sparrow (long 
tailed) or a large lizard die in it, then between twenty to thirty buckets of 
water is to be drawn from it depending on the small or large size of the 
bucket. This is done after the extraction of the mouse, due to the tradition 
of Anas (God be pleased with him). He said about the mouse: "If it dies 
in a well, it is to be removed at once and twenty buckets of water are to 
be drawn from the well."43  Sparrows and birds like them are equivalent to 
a mouse in body size, therefore they take the same rule. Twenty buckets 
are to be drawn by way of obligation, while thirty (remaining ten) are to 
be drawn by way of recommendation. 

He said: If a pigeon or something similar to it (in size), like a chicken 
or a cat, dies in it, between forty or sixty buckets of water are drawn from 
it. In al-14mi' al-Saghir the number is forty or fifty, and this is preferred, 
due to what has been related from Abu Said al-Khudri (God be pleased 
with him) and he said about a chicken: "If it dies in a well, forty buckets 
of water are to be drawn from it."44  This statement is for elaboration of 
the obligation, while fifty are by way of recommendation. Thereafter, for 
each well, the bucket to be accepted is that by means of which water is 
drawn from the wel1.45  It is also said that it is a bucket that holds one set' 
of water. If water is drawn from it with a huge bucket used once to draw 
twenty buckets, it is permitted due to the attainment of the objective.46  

He said: If a goat, dog or human dies in it,47  the entire water present 
in it is to be drawn out of it. The reason is that Ibn Abbas and Ibn Zubayr 
(God be pleased with them) gave the decision to draw out the entire water 
when a zinji died in the well of Zam Zam.48  

If an animal becomes bloated in it, or bursts after becoming bloated, 
the entire water is to be drawn out irrespective of the animal being large 
or small, due to the spreading of wet matter in the constituents of water. 

43
This tradition is not recorded in any of the well known compilations. It is actually barliesast/hinimr )(.reAlpo]Atyn) friovnotLArias (God be pleased with him) reported by al-Tahawi (God 

448. 
44This 

vol. 1, 	
attributed to al-Tahawi (God bless him) like the previous report. oi. 1, 4   

4
sIt is reported by al-Hasan from Abu Hanifah (God bless him). 
That is, the quantity fixed for it by the text. 

47
Except for a dog, and a swine, nothing is to be done if the animal is taken out alive. 

Thereafter, the issue will be whether the animal drank from the water, in which case the 
rules of the leftover of the animal will be taken into account. 

4 
 According to some commentators, these reports are recorded by al-llar'qutni. 
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He :aid: If the well has a spring as the source and it is not possible to 

draw out all the w
ater, the people should draw out the quantity of water 

it holds (at one time). The 	 such

in 	
time  

that it rills up. Another way is to immerse a cane n it and to place a mark 
for the level of water Thereafter, ten buckets, for example, are drawn from 
it with the cane being immersed in it once again to note the reduction in  

the level. Ten buckets are then to be drawn out for each similar segment 
for the rest of the depth. Both methods are reported from Abil Ydsuf 
(God bless him). From Muhammad (God bless him) it is reported that 

two hundred to three hundred buckets are to be drawn and it appears that 

he based his view on what he witnessed in his land.49  From Abu Hanifah 

(God bless him) it is reported in al-Innii` al-Saghir for such a well that 

water is to be drawn till (pure) water becomes predominant, but he did 
not quantify predominance in any way as is his practice.'° It is said that 

the view of two persons, who have expertise in matters of water, is to be 

adopted, and this view is more compatible with fiqh." 

He said: If the people find a mouse or something other than that in 

the well and it is not known when it fell in it, nor has it become bloated 
or burst after bloating, they should repeat the prayers of one day and 

one night, if they performed wuda' (minor ablution) with this water, 

and they should wash everything that came into contact with its water. 

If the thing has become bloated or burst thereafter, they should repeat 

the prayers of three days and three nights. This is the rule according 
to Abu Hanifah (God bless him) while the two disciples said that they 

are under no obligation to repeat any prayer until they can verify when 

the animal fell in the well. The reason is that certainty is not done away 

with doubt,52  and it becomes like the case of a person who sees impurity 

on his dress, but does not know when it was soiled." According to Abu 
Hanifah (God bless him) death here has an apparent cause and that is the 

"Baghdad. The wells of Baghdad did not hold in excess of three buckets. 
"That is, he used to leave such things to the discretion of the persons facing the 

problem. 
5'As it conforms with what the Qur'an prescribes in the case of valuation of animals 

hunted in the state of ihram. The award is to be made by two persons possessing aciaia' 
"This is a qa`idah usahyyah that is employed for the legal interpretation of facts in  

cases of doubt. 
531n which case he is under no obligation to repeat any of the previous prayers.  

animal's falling into the water.'4  The rule thus turns on this, except that 
becoming bloated,  decomposing in it, is an evidence of the passage of 
time, therefore, it is to be limited by three." The non-existence of bloat-

ing and decomposition is evidence of proximity with respect to time and 
we limited it with one day and one night."' The reason is that what is less 
than this cannot be ascertained. As for the issue of impurity (soiling the 
dress), it is stated by (Mansur al-Razi) al-Mu'alla" that this too is dis-
puted. Accordingly, it is estimated as three for dried up impurity and one 
day for relatively fresh impurity. If it is conceded (that there is no dis-
agreement), then, the dress is in his sight most of the time, while the well 
is out of his sight. Thus, the two are distinguished."' 

3.2 LEFTOVER (WATER) AND OTHER FLUIDS 

The sweat of each (living) thing is assigned the legal rule on the basis 
of its leftover (saliva infected water).59  The reason is that they are both 
generated from its flesh, thus, one will take the rule of its companion 
fluid. 

He said: The leftover (water) of a human beine and that of an ani-
mal whose meat is eatee is pure,62  because what is mixed with it is the 
saliva, and this is born from meat that is pure, thus, it is pure. In this 

54The prima facie cause of death will be taken into account and that is death by falling 
into water. 

"When he leaves such matters to the discretion of those facing the problem, why 
should the limit of three be imposed here? 

"As they form a single unit of time with respect to obligations. 
57Student of Abu Yiisuf. 
58This is what is called qiyas ma' al-fariq or analogy with a distinction, and is con-

sidered weak or defective analogy, therefore, the rule of one cannot be applied to the 
other. 

59Leftovers are four, according to the Hanafls: (1) Pure, like the leftover of a human 
being; (2) Disapproved (makrah), like the leftover of a cat; (3) Impure, like the leftover 
of swine; and (4) Suspicious (mashlac), like the leftover of a donkey. 

'The exception to purity is the case where the person has consumed wine (khamr). 

'The exception are those camels and cows that feed on garbage. 
'The body of a human being is pure, however, it is not consumed due to reverence 

for the high status of man. 



the Prophet (God bless him and grant him peace) used to lower the uten-
sil to a cat, then drink from it, and perform wudie with it 73 The other 
two jurists (the Imam and his disciple) rely on the saying of the Prophet 
(God bless him and grant him peace), "The cat is a predator,"74  asserting 
that the purpose of these words is the elaboration of the legal rule and not 
the nature of the cat and its form, except that the impurity was annulled 
due to the underlying cause of circumambulation75  leaving behind disap-
proval. The tradition he has narrated is interpreted to apply to the period 
prior to the prohibition. Thereafter, it is said that its disapproval is due 
to the prohibition of its meat/6  and it is said that it is due to the lack 
of its abstaining from impure things/7  This argument points to miti-
gated disapproval (tanzih)78  whereas the first comes closer to prohibition 
(enhanced disapproval). If it eats a mouse and then immediately drinks 
water, the water becomes impure, unless it waits for some time, washing 
its mouth with its saliva. The exception" is available through the views 
of Abu Hanifah and Abii Yusuf (God bless them). The consideration of 
pouring will be waived on the basis of necessity." 

The leftover of a stray chicken is makrah (disapproved) as it rum-
mages through filth.' If it is confined so that the beak does not reach 
what is below its feet, it is not considered disapproved as it is restrained 
from rummaging (through garbage).82 

Likewise the leftover of scavenger birds83  for they consume dead 
things and thus resemble the stray chicken. It is related from Abu Yosuf 

"It is related from `A'ishah (God be pleased with her) and is recorded by al-
Dar'qutni. Al-Zaylal, vol. 1, 133; al-Wyni, vol. 1, 482. 

74It is recorded by al-Hakim in aI-Mustadrak, and he called it sal* Al-Zaylal, vol. 1, 
134; al-`Ayni, vol. 1, 483. 

751t is recorded by the compilers of the four Sunan. Al-Tirmidhi calls it hasan sahih. 
Al-Zayla`i, vol. 1, 136; al-Wyni, vol. 1, 484. 

"Al-Tabawi's view. 
77Al-Karkhrs view. 
"It is said that this is the correct view, because it comes closer to the transmitted 

reports. 
79The exception of waiting for some time. 
°Pouring of water over the impure area as compared to licking. 
81Thrown out by the people. 

question that should be raised with respect to chicken, at another location, is 
whether the chicken feed prepared from blood and other ingredients and fed to chicken 
makes them makrah for consumption. 

83That is, their leftover is disapproved like that of stray chicken feeding on filth. 
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response (rule) are included persons i with."  

major impurity (jurnth),63  the 

menstruating woman" and an unbelever 
The leftover (water) of a dog is impure. The utensil that it has licked 

has to be washed thrice due to the words of the Prophet (God bless 
him and grant him peace) The utensil licked by a dog is to be washed 
thrice.' Its tongue has contact with the water and not the utensil, thus, 
if the utensil has become impure the water must be more so. This tradi-
tion conveys impurity and the number of washings. It is a proof against 
al-Shafil (God bless him) with respect to the stipulation of seven times 67  

Further, a thing polluted by its urine is cleaned thrice," therefore, treat-
ing what it has left over as lesser is better. The command laid down about 
washing seven times is to be interpreted as a command issued in the early 

stages of Islam." 
The leftover of a pig is impure, because it is impure in its essence 

according to what has preceded. 

The leftover of predators" is impure with al-Shafil (God bless him) 
disagreeing'' with the exception of swine and dogs, because their meat is 
impure, and it is from this that their saliva is emitted, being the effective 
factor in this category. 

The leftover of a cat is pure though disapproved (makrah). Accord-
ing to Abu Yasuf (God bless him) it is not even disapproved/1  because 

"The impurity of janabah is legal and not real. Legal impurity, according to 

Muhammad (God bless him), does not make the water impure, unless an act of attain- 
ing nearness to God is intended. 

"A tradition indicates that the leftover of a menstruating woman is pure. 
"The unbeliever is a human being. 
66h is related from Abu Hurayrah (God be pleased with him) and is recorded by 

al-Dar'qutni. Al-Zaylal, vol. 1, 13o; al-Ayni, vol. 1, 470. 
671t is recorded by all the sound compilations. Al-Zayla'i, vol. I, 132; awAyni, vol. 1, 

474. 

"According to al-Shafil (God bless him), even this needs to be washed seven times. 
The same applies to the blood of a dog, in his view. 

"That is, it stands abrogated by later traditions. 
7°Like a lion or tiger. 
7' 

Because it is the leftover of an animal whose skin becomes pure through slaughter and tanning. 
71This is also al-Shafil's view. 
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(God bless him) that if such a bird is restrained and the owner knows 

that there is no filth on its beak, it is not disapproved
.. The.  learned schol-

ars (Mnsha'ikh) 
have preferred this report on the basis of /stihsan.84  

The leftover of creatures that inhabit houses like snakes and mice is 

disapproved, 
because the prohibition of their meat leads to the impurity 

of their leftover, unless where the ruling of impurity is dropped due to 
the underlying cause of circumambulation leaving behind (simple) dis-

approval; and the reference here is to the rillah (cause) in the case of the 

cat." 

He said: The leftover of a donkey, and a mule, is suspects' It is said 

that the suspicion is about its purity. The reason is that if such leftover 
is pure the water would have the ability to purify as long as the saliva 
does not come to dominate the water. It is also said that the suspicion is 
about the purifying capacity of the water. The reason is that if the wor-
shipper is (later) able to find absolute water, he is under no obligation to 
wash his head." Likewise, its milk is pure," even though it is not con-
sumed, and its sweat does not prevent the permissibility of prayer" even 
when it flows copiously. The same is the status of its leftover, and this is 
the sound view. A statement of Muhammad (God bless him) is reported 

about its purity.9° The basis of suspicion is the conflict of evidences (adil-

lah)9' about its permissibility and prohibition or due to the disagreement 
of the Companions (God be pleased with them)" about its impurity and 

84And issued a fatwa to this effect. 
85The same attributes can be found in a dog, that is, one that is confined to the house, 

however, the impurity in the case of a dog is clearly indicated by a text. 
"That is, it is not clear whether its leftover is disapproved or pure. 
87After having done mash with the leftover of a donkey. 
"This report is not based on the Zahir cd-Riwayah. It is a report from Muhammad 

(God bless him). Al- Inpah. 
89It is said that there are three different reports from Abii Hanifah (God bless him) 

about this: pure; light impurity; and enhanced impurity. 
9°The report from Muhammad (God bless him) is that if a cloth is dipped in four 

things it does not become impure, and these are: the leftover of a donkey; water used for 
ablution; donkey milk; and the urine of animals whose milk is consumed. 

9'These are traditions. 
92-The opinion of a Companion (God be pleased with him) is like a precedent for the 

Hanafi school. The tradition about them, however, implies that you are guided whoever 
among them you follow. Nevertheless, the legal reasoning of the Companions (God be  
pleased with them) has to be taken into account to ensure consistency in the rules. 
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purity. It is related from Abii Hanifah that it is impure and gave prece-
dence to prohibition and to impurity.93  A mule is of the same breed as a 
donkey and is assigned the same legal category. 

If he does not find other than these two94  he is to perform ablution 
(wuda') with them and then perform substitute ablution (tayammum); 
and it is permitted to him to give precedence to any of these ablutions. 
Zufar (God bless him) says it is not permitted unless he gives precedence 
to 	because it is water that is to be used as an obligation, thus, it 
resembles absolute water. Our argument is that one of them has the abil-
ity to purify, therefore, combining them is beneficial, not the observance 
of a sequential order. 

The leftover of a horse is pure according to the two jurists, because 
its meat is lawful. Likewise, in his (Abu klanifah's) view according to 
the sound report,95  and its disapproval (of consuming its meat)96  is for 
acknowledging its noble traits (high status as an animal). 

If nothing is found except the mead (nabidh) of dates,97  then, Abu 
Hanifah (God bless him) says that the person performs wudu' with it 
and does not perform tayammum, due to the tradition of the night of 
jinn; the Prophet (God bless him and grant him peace) performed wuclf/' 
with it when he did not find water.° Abu Yasuf (God bless him) said that 
he is to perform tayammum and not use mead for wudie. This is also one 
narration from Abu Hanifah (God bless him). Al-Shaftl (God bless him) 
also held this opinion acting upon the verse of tayammum,99  because 
it is a stronger evidence or because the tradition has been abrogated 

93From among conflicting evidences about its purity. 
94The leftover of a donkey or a mule. 
"There are four reports from Abu Hanifah (God bless him) about the leftover of a 

horse. The sound report is that it is pure. 
"Although the meat of a horse is lawful, it is disapproved to eat it. Disapproval is 

stipulated not due to its meat, but out of respect for this noble animal, for it is the 
instrument of jihad. 

"The mead of dates has been discussed within the topic of leftovers, because it has 
a legal similarity with the leftover of donkeys and mules. The reason is that both cases 
deal with the option of tayammum and its association with wuda'. 

"The tradition is related from Ibn Mas'ad and Ibn 'Abbas (God be pleased with 
them). The tradition from Ibn Mas'ild (God be pleased with him) is recorded by Abu 
Dawad, al-Tirmidhi and Ibn Majah. Al-Zaylal, vol. 1, 137-38; al-Wyni, vol. 1, 498. It is 
the version in al-Tirmidhi that mentions the performance of wucla' with it. 

The verse converts the method of purification to tayammum when absolute water 
is not found. 



One who does not find water,' when he is on a journey or outside the 
city,' when between him and the city' is (a distance of) approximately 
one mile or more, he may perform tayammum with clean earth, due to 
the words of the Exalted, "And you find no water, then take for yourselves 
clean earth, and perform tayammum with it"4  and also due to the words 
of the Prophet (God bless him and grant him peace), "The earth is a puri-
fier for the Muslim even if this continues for ten years, as long as water is 
not found."' A mile is the preferred distance, because there is hardship' 

`That is, in a quantity that is sufficient for ablution. It is assumed that the person 
will be carrying drinking water with him on a journey. 

2A. person can be outside the city even when he is not on a journey. This is stated to 
counter the claim of some that only a person on a journey can avail of this facility. There 
is also an indication in this that tayarnmum is not permitted to a person who is inside the 
city and does not have water at hand, and this is rare. Some jurists maintain that if the 
worshipper is facing a real inability of finding water he may perform tayammum. When 
a rare occurrence falls within the meaning of a text it has to be given consideration. 

'In some manuscripts of al-Hidayah, the word "water" is used in place of "city." 
4  Qur'an 4:43 
'It is recorded by the compilers of the four Sunan and others. Al-Tirmidhi calls it 

hasan sahih. 

'If hardship is the basis for this rule, the rule may need re-examination today 
in the light of the improved means of communication. There are other reasons too. 
Muhammad (God bless him), it is reported, considers the preferred distance to be two 
miles. Abu YEsuf (God bless him) maintains that the deciding factor is the departure of 

the caravan, while he is in search of water. If this is likely, he is to perform tayammum. 

Zufar (God bless him) maintains that if the water is at a distance that will cause the 

worshipper to lose the prayer in its timing tayanunum is allowed. 
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by it as the verse is Madani, while the tradition of the jinn is Makkuou 

Muhammad (God bless him) says" that he is to perform 	with it 

then perform tayammum, because there is discussion about the strength 

of the tradition'" and knowledge of the dates is uncertain,'" therefore, 
it is necessary to combine the two as a matter of precaution. We argue 
that the tradition of the jinn concerns a recurring case,'" therefore, the 

claim of abrogation is not valid. The tradition is inash'brir (well known) 

and was acted upon by the Companions (God be pleased with them), and 

this tradition is of a type through which an addition over the rule in the 
Qur'an can be made.'°' As for bathing with it, it is said that it is permitted 

according to him on the analogy of wridie, while it is said that it is not per-

mitted because it is (an enhanced form of purification) above wudu'. The 
mead about which there is disagreement is sweet and thin (easily) flow-
ing over the limbs like water. If this mead starts fermenting and becomes 

prohibited, it is not to be used for wudif even if its state has been altered 

by fire (heating). As long as it is sweet and thin it remains within the 
domain of disagreement, even if it has begun to ferment. According to 
Aba Hanifah (God bless him) it is permitted to perform ww.ifi' with it, 

because it is lawful to drink it in his view. According to Muhammad (God 
bless him) it is not permitted to perform wuc/14' with it due to the pro-

hibition of drinking it in his view. It is also not permitted to perform 

wuclii' with other kinds of mead giving operation to the process of qiyas 

(analogy).to6 

'"Thus, the verse was revealed later and this strengthens the claim of abrogation. 
'It is also reported from Abu Hanifah (God bless him). 
'"The reason is that some versions indicate that Ibn Mas'ad (God be pleased with 

him) witnessed the night of the jinn with the Prophet (God bless him and grant him 

peace), while other traditions do not. 
"it is for this reason that the jurists disagreed about the claim of abrogation. 
'"According to some reports it occurred six times out of which two were witnessed 

by Ibn Mas'fid (God be pleased with him). 
'°5The tradition would imply: "If you do not find water or the mead of dates, 

perform 

tayammum." 
106 1t is 	

mead 
s reported from al-Awzi`i that all meads can be used on the analogy of the m 

of dates. 

 

Chapter 4 

Tayammum (Substitute Ablution with Clean 
Earth) 
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for the person in entering the city (in search of water) and water is not 
found in fact. The effective legal factor, however, is the distance and not 
the apprehension of missing (the prayer) as the negligence (of delaying  

the prayer) is on his part/ 
If he finds water, but is ill, and fears that his illness will be aggravated 

if he uses water, he may perform 
tayammum, due to the verse we have 

recited,' and also because the harm resulting from the aggravation of the 

illness is more than the price of water. This makes tayammum lawful and 

that has greater priority (illness). There is no difference whether illness 
is aggravated by movement or by the use of water. Al-Shafii (God bless 
him) took into consideration the apprehension of losing life or limb, but 
this is rejected due to the apparent meaning of the text (verse). 

Where a person who has acquired major impurity fears that if he 
takes a bath the cold will kill him or make him ill, he may perform 

tayammum with clean earth. This is the case when he is outside the city, 
as we have elaborated. Abu Hanifah (God bless him) applies the rule even 
if the person is inside the city, but the two disciples disagree. They main-
tain that the occurrence of this state is rare within the city, therefore, it is 

not legally acknowledged.9  He holds that as the disability is established in 

reality, therefore, it must be acknowledged. 
Tayammum consists of two strokes.' The person rubs his face with 

one of them, and his arms with the other up to the elbows," due to the 
words of the Prophet (God bless him and grant him peace), "Tayammum 

consists of two strokes: one stroke for the face, and the other stroke for 
the arms."' He is to shake off the dust from his hands to the extent that 
the dust falls off and he is not soiled. In the Zahir al-Riwayah it is held 
that the limbs are to be rubbed completely'3  so that it acts as a substitute 

71f he is at a distance that is less than a mile, he has to go to the city for water. 
'That is, the remaining part of the verse recited. 
9The law is based on what usually happens, and not on rare occurrences. 
'Some jurists draw the fine distinction that if a person strikes his hands on the earth 

and acquires hadath after this, before he has rubbed his face and arms, the tayammum 
is not valid. 

"The words "up to the elbows" are to counter the claim of al-Zuhri and others that. 

rubbing is up to the armpits, and also the report of al-Hasan from Abu Hanifah (God  
bless him) that it is up to the wrists. 

"It is related from Ibn `Umar, Jabir and `A'ishah (God be pleased with them)'It is 
recorded by al-Hakim and al-Dar'qutni. Al-Zayla`l, vol. 1, 150. 

"If he misses some part, the tayammum is not valid. 

for wuriff (minor ablution).'4  It is for this reason that the jurists say that 
he is to perform takhlil of the fingers and take off his ring so that rubbing 
is complete." 

There is no distinction for this between minor and major impurity,' 
and likewise menstruation and postnatal bleeding, due to the report that 
"a group of people came to the Messenger of God (God bless him and 
grant him peace) and said, 'We are a people who reside in the desert 
not finding water for a month or two at a stretch. Among us are those 
with major impurity and women who menstruate and have had postna-
tal bleeding'" The Prophet (God bless him and grant him peace) said, 
Tor you your land is binding.' "'" 

Tayammum is permitted, according to Abu Hanifah and Muhammad 
(God bless them) with anything that is from the genus "earth," like soil, 
sand, stones, gypsum, lime, kohl and arsenic. Abu Yasuf (God bless him) 
said that it is not permitted except with earth and sand. Al-Shafil (God 
bless him) said that it is only permissible with earth in which things can 
grow, and this has also been narrated from Abu Yasuf (God bless him) 
due to the words of the Exalted, "Then take for yourselves clean earth, 
and perform tayammum with it,"" that is, soil used for sowing, which is 
the view upheld by Ibn 'Abbas (God bless him). Abu Ydsuf (God bless 
him), however, included sand as well due to the tradition that we have 
narrated. The other two jurists maintain that said is a term for the face 
of the earth and it has been termed as such as it is at a higher level (as 
compared to the sea). The word tayyib has the probable meaning of pure, 

'4Complete performance is a condition for wudtV, therefore, it has to be in this act 
too. 

"It is narrated from Muhammad (God bless him) that there are three strokes for 
tayammum with the third being for the takhlil of the fingers. This, however, would go 
against the text. 

'There are sound traditions that support the rule of tayammum for the junub. 
'7There are some jurists who dispute the validity of tayammum for janabah, hayd 

and postnatal bleeding. The disagreement is based upon reports from the Companions 
(God be pleased with them). The preferred view, however, is that it is permitted. 

"It It is recorded by Ahmad (God bless him) in his Musnad as well as by al-Bayhaqi. 
Al-Zaylal, vol. 1, 156. 

'9A1-Zayla`i has identified traditions to support this issue. Among them is the tradi- 
tion: The earth has been made a mosque for me and a means of purification. Al-ZaylaI, 
vol. 1, 158. 

2°Qur'an 4:43 
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and interpreting it to mean pure is compatible with its use for purifica-

tion, or it is the meaning on the basis of consensus 
(ijma`). 

Thereafter it is not stipulated that there be dust on the earth, accord-

ing to Alma Hanifah (God bless him),' due to the 
unqualified  meaning 

of the verse we recited. Likewise, tayammum is permitted with dust 

even when (dustless) earth is accessible, according to Abu Hanifah and 
Muhammad (God bless them), because that too is fine earth. 

Niyyah (resolve) is an obligation for tayammum. Zufar (God bless 

him) said that it is not obligatory, because it is a substitute for wucla' 

and should not negate its attributes. Our argument is that it arises' from 
intention and, therefore, it cannot be realised without it or it has been 

deemed a purifying act for a specific case,23  while water is purifying in 

itself, as has preceded. 
Again if purification is intended or the permissibility of prayer is 

sought, the spiritual reward is assigned." It is not stipulated that resolve 

for tayammum be specifically for minor or major impurity, and that is 

the sound view of the school." 

If a Christian performs tayammum intending to convert to Islam, 

and thereafter he converts to Islam, he is not considered to have per-

formed tayammum' according to Abu Hanifah and Muhammad (God 

bless them). Abu Yusuf (God bless him) said that he has performed 

tayammum. The reason is that he has intended the desired nearness 

to God,27  as against tayammum performed for entering a mosque and 

touching the mushaf (Qur'an), for these are not objects of attaining near-
ness to God." The two jurists argue that earth has not been deemed a 
purifying substance except in the case of a resolve to attain the desired 

'And also according to Muhammad (God bless him) in one narration from him. 
"Literally. 
"That is, the prayer itself. 
24In the Hanafi view. According to al-Shafi'i (God bless him), it is necessary to intend 

the permissibility of prayer. Some jurists maintain that the intention of purification 1' 
not proper as tayammum does not eliminate hadath in reality. 

"This statement is made to counter the view of Abu Bakr al-Razi, who used to main-
tain that a specific intention of tayammum for janabah or hadath is required. 

26 Tayammuni requires intention and an intention on the part of the unbeliever to 
undertake an act of purification is not valid. 

,
"Conversion to Islam is the greatest act of attaining nearness to God. 
8In these cases, he cannot be said to have performed tayamm um. 

nearness to God, and it is not valid in cases other than purification.25 
 

Islam on the other hand, is nearness that is valid without purification as 
against the prostration of recitation, because this is an act of nearness that 
is not valid without purification. 

If he performs wuda' not intending conversion to Islam through 
it, and he then converts to Islam, he is considered to have performed 
wuda'."' This is disputed by al-Shafil (God bless him) due to his stipula-
tion of a prior resolve (niyyah).3' 

If a Muslim performs tayammum and then turns apostate and then 
converts to Islam again, he will be considered to have performed (main-
tained) his tayammum. Zufar (God bless him) said that his tayammum 
stands annulled, because unbelief negates it, therefore initial invalidity 
and continuance of validity are the same as in the case of prohibition for 
purposes of marriage (in certain cases).32  Our argument is that the state 
after tayarnmurn is that of purification; and the imposition of unbelief 
does not negate it, just like its imposition on the state of wucy. Tayam-
mum is not valid initially on the part of an unbeliever due to the absence 
of a resolve (niyyah) in his case.33  

Each factor that annuls wudu' (minor ablution) annuls tayammum, 
because it is a substitute for it and takes its rule.34  

It is also annulled on seeing water" with the accompanying ability 
to use it." Ability to use is what is meant in reality by existence (finding) 
and limit" of purification with earth. A person who is in a state of fear 
from predators, the enemy and thirst is legally not able to use the water. 
A person asleep is conceptually able to use it, according to Abu Hanifah 

"The earth has been deemed a purifying substance for a limited purpose and it 
should be confined to it. It should not be extended to other forms of attaining near-
ness to God. 

"Because wisclu' removes hadath in reality and this stays till he converts to Islam. 
"According to the Hanafi view, intention is not a condition. 
32For example, a woman and her stepson enter the prohibited category for marriage 

when the woman marries the young man's father. This prohibition remains even after 
her divorce, 

"This is the basis for not considering the tayammum of a Christian valid. 
34The rule does not extend to niyyah itself, as was claimed by Zufar (God bless him). 

The reasoning has preceded. 
-"What actually annuls it is prior hadath, however, it is associated with sighting water. 
°If he does not have the ability to use it, the existence of water is the same as its 

non-existence. 
37As it can continue for ten years according to a tradition mentioned earlier. 
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if a person who performed tayaminum passes by 
(God bless him), thus, 
water when he is asleep invalidates his 

triyammum in his view. The mean- 

ing here is a quantity of water that is sufficient for 	because what is  

i 

less than this is not taken into account inally, thereto 
n

re, in this case too.  

Tayammum 
is not performed with earth 	s c()) t b  epcuaruse, 

  b  tec  is an 
use 

the word troth 
(good) in the text means pure, and 

instrument of purification and must be pure in itself as is the case with 

water.° 
It 

is recommended for one not finding water, when he hopes to find 

it, to delay prayer till its last timing. If he finds water, he performs wuchi', 

otherwise he performs tayamtritim and prays, so that the performance is 

undertaken with the most perfect of the two forms of purification, like 

the person who is eager to pray with a group waits for the congregation. 
It is reported from Abii Hanifah and Abu litsuf (God bless them both), 
in a narration other than the principal sources, that delay is necessary,  

because preponderant conviction (about finding water) has persuasive 
force. The meaning of the narration from the principal sources is that 

inability (to find water) stands established and this (certainty) cannot be 

done away with, with respect to its rule, except by a similar certainty.39  

The worshipper may offer with his single tayammum as many oblig-

atory and supererogatory prayers as he likes.4" According to al-Shafil 

(God bless him) he is to perform tayammum (afresh) for each obligatory 

prayer, because it is essential purification.'" Our argument is that he is in 

a state of purification as long as water is unavailable, thus, he can perform 

his duty as long as its condition is valid. 

A person in a state of good health may perform tayammum within 

the city when he arrives for the funeral prayer, with the wall (of the 

deceased) being somebody else,42  and he is afraid that he will miss the 

-"If land becomes impure and dries up, tayammum is not valid with it, however,  

praying on it is valid, due to a tradition. The distinction is that the stipulation of pure 
land for tayamtnum is established through the plain meaning of the text 

('ibarat 

,
• 

tiao, and a khabar wahid cannot restrict such meaning. The stipulation of pure la
nd and 

for prayer is established through dakdat al-nass (implication of the text) and suctt  

meaning can be restricted with a khabar wahid. 
"This is based on the qdiclah usuliyyah that certainty cannot be done away with  

doubt. 
4°At a single timing or multiple timings. 
.41As the need for fresh purification is renewed with each obligatory act. 

It is not allowed for the wall'. 
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prayer if he becomes occupied with ablution (with water). As the prayer 
is not offered by way of qnc:/a (delayed performance), an inability (to per- 
form ablution with water) is established. Likewise, when a person arrives 
for the `id prayer and he fears that if he becomes occupied with purifi-
cation (with water) he will lose the prayer, he may perform tayammum, 
because it is not repeated. His statement, "with the wall being someone 
else" is an indication that this is not permitted to the wall. This is a narra-
tion of al-Hasan (ibn Ziyad) from Abu Hanifah (God bless him) and it is 
the sound vicw.43  The reason is that the wall has a right of re-performance 
of the prayer, therefore, there is no losing of prayer for him. 

If the imam, or the follower, acquires ritual impurity during the 'id 
prayer, he is to perform tayammum and continue the prayer according 
to Abu Hanifah (God bless him), while the two disciples say that he is not 
to perform tayammum, because the follower (commencing the prayer 
with the imam) can pray after the imam's prayer is over,44  thus, there is 
no fear of losing the prayer. The Imam (God bless him) maintains that 
such fear exists as it is a day of rush and he may face an obstacle that may 
invalidate his prayer. The disagreement pertains to the situation where 
prayer was commenced with multi', but where prayer was commenced 
with tnyammum, he is to perform tayammum and continue the prayer 
by agreement. The reason is that if we make wuch-i' obligatory, the wor-
shipper will become a "seeker of water" during his prayer and this will 
invalidate his prayer. 

The worshipper is not to perform tayammum for jumu`ah even if he 
fears losing the prayer if he performs wudu'. If he can catch the Friday 
prayer, he performs it, otherwise he offers four raleahs of zuhr, because 
the Friday prayer is lost in favour of its substitute,45  which is zuhr, as 
distinguished from the 'id prayer. Likewise, if he fears the loss of a prayer 

. timing, if he seeks to perform wudu', he is not to perform tayammum,46  
he should perform wuda' and offer the prayer lost, because loss leads to 
its substitute, and that is delayed performance (qadii'). 

'uThis is to counter the view of the Zahir al-Riwayah that it is permitted for the waft 
as well, because delay is disapproved. 

This is the rule for congregational prayer. 
45It is said that this is not a true substitute, because four is not a subtitute for two. 
46This reaffirms what he said at the beginning  of the chapter that the deciding factor 

is the distance and not the fear of losing prayer. 
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the prayer according to Abu Hanifah and Muhammad (God bless them 
both), while Abu Yusuf (God bless him) held that he is to repeat it. The 

mum and prays but later remembers that he has water, he is not to repeat 

disagreement pertains to the situation where he placed the water him_ 
self or someone did so at his command,47 and remembering at the time 

of the prayer or thereafteris the same. Abu Yusuf carries a dress on his 

journey, but forgets it. On a journey a traveller is usually prepared with 
respect to water and looking for it is required of him. The two jurists 
argue that there is no such ability without knowledge and that is the 
meaning of existence (finding), and the water on a journey is readied for 
drinking not for (other) use. The issue about the dress is disputed, and 
even if it was agreed upon, the obligation of covering private parts is not 

converted to a s
ubstitute, whereas purification with water is converted to 

its substitute, which is tayammum. 

water,4s 
 unless he is convinced that water is available nearby. The reason 

is that the conviction is about the lack of water in the wilderness," while 
there is no evidence of its existence, therefore, the person is not a seeker 

	

If the traveller forgets water during 
	j  

The person performing tayammum is under no obligation to seek 

his ourney, performs tayam_ 
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of water. 
If he becomes convinced that there is water nearby it is not permitted 

to him to perform tayammum, unless he has searched for water. The 

reason is that he is seeking water on the basis of an evidence.5°  Thereafter, 

he is to seek it up to an arrow shot'' and is not to exceed one mile so that 

he does not become separated from his fellow travellers. 
If one of his companions has water, he is to ask him for it prior to 

performing tayammum due to the usual absence of denial. If he refuses 

to give it to him, he is to perform tayammum due to the realisation of 

{-There are three situations here: (1) He placed it himself and did not look for it; (2) 
His slave or servant did it for him, but he did not know; and (3) He did so himself

,  but 

forgot. In the first case, his prayer is not valid on the basis of consensus (ijald). The 
other two cases are discussed here. 	 water"  

are to be read in their absolute or unqualified meaning. There is no 	o

f 
"'According to the Hanafi view, the words of the verse "and you do not 

find quartficatio  

looking for water. 
"And a conviction cannot be done away with doubt. 

The evidence is predominant conviction. 
may be referred to as 300 dhird. 
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inability (to find it). If he performs tayammum before making such a 
demand, it is valid according to Abu Hanifah (God bless him) because 
it is not binding on him to make such a demand on another person's 
property. The two disciples maintain that he does not get the reward, 
because water is usually given." If the owner refuses to give it to him 
except for a reasonable price, and he has such a price, tayammum is not 
permitted to him due to the realisation of the ability. He is, however, not 
obliged to bear an exorbitant burden as apprehension of injury waives 
the requirement. God knows best. 

'According  to Abu Balcr al-Jassas, there is no difference between the two opinions. 
In his view, Abu Hanifah (God bless him)  says, "When he is convinced about refusal, 
while the two jurists are saying, "When he is convinced about getting it." 



Chapter 5 

Mash (Rubbing) on Boots 

Mash (rubbing) on boots' is permitted' by the Sunnah. The reports on 
this issue reach the level of mustafid,3  so much so that it is said: One 
who does not uphold this (the permissibility of rubbing over boots) 
is indulging in innovation,4  but one who upholds it yet does not rub 
his boots following the general rule of its imposition will be considered 
rewarded. 

It is permitted for each state of ritual impurity that leads to wudn' 
(minor ablution) in case the worshipper wore the boots in a state of 
complete purification and then acquired ritual impurity. He (al-Quduri) 
qualified it with ritual impurity leading to wudie, because there is no rub-
bing on boots after major impurity, as we will explain, God willing. He 
further qualified it with the acquisition of impurity subsequent to wear-
ing because boots are a legal protection during the period of mash. If we 
permitted it with prior impurity—as in the case of a woman with irreg-
ular bleeding, who wears them when the blood is flowing and then the 
time passes, as well as when the person who has performed tayammum 

puts them on and then sees water—the boots would (be something that 
does not prevent impurity, but something that) lead(s) to the elimination 
of impurity. His statement, "wore the boots in a state of complete purifi-
cation" does not convey the stipulation of "completeness" at the time of 

:Made of light leather without heels. 
To both men and women. 3  
Ahad—individual reports—reaching the level of mash'hur in great numbers. 

'Wash over boots is related from about forty Companions (God be pleased with 
them) according to some, and from seventy according to others. Al-Zaylal, vol. 1, 162. 
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wearing,  but 
at the time of acquiring (subsequent )  iis-ieiiiirrisritthye,shai)10dts, then 

the opinion in our view, so that if he washes his feet, l  

co
mpletes purification and subsequently acquires ritual impurity he is to  

be rewarded for the rubbing (mash). The reason is that boots prevent the 

soiling of the feet by hatiath, therefore, completion of purification at the  
time of prevention is taken into account, so much so that if purification  

was deficient at this time, the boots would become a purifier of hadath. 

It (mash over boots) is permitted to the resident for one day and one 
night,' and to the traveller for three days and three nights, due to the 

words of the Prophet (God bless him and grant him peace), "The resident 
may rub over hoots for one day and one night, while the traveller may do 

so for three days and three nights."7  

He said: The period commences after the acquisition of ritual impu-

rity.' The reason is that boots prevent the spreading of liadath, therefore, 
the period is reckoned from the time of the (first) prevention.9  

Masi' is done on the outer part of the boots in lines drawn by the 
fingers beginning from the fingers towards the calf, due to the tradition 

of al-Mughirah (God be pleased with him) that "the Prophet (God bless 
him and grant him peace) placed his hands over his boots and traced 
them from the fingers towards the top in a single stroke of rubbing, and 
it was as if I could feel the effect of the rubbing on the boots of the Mes-
senger of God (God bless him and grant him peace) in lines drawn with 
the fingers."'" Thereafter, rubbing over the upper surface is certain (oblig-
atory), so much so that it is not permitted (as an obligation) on the lower 
part," towards the back and the part covering the calf. As it goes against 

5Time for the period of mash commences here. 
'Most jurists have said that the period of mash is fixed, however, Malik (God bless 

him) said that it is not fixed. 
'It is recorded by Muslim in his Sahih. Al-Zayla`i, vol. 1, 174. 
8It does not commence from the time of wearing the boots, which is prior to the 

acquisition of ritual impurity. 

ik.fter they were worn with complete purification. 
"This tradition is gha rib, however, the traditions that come close to it are reported 

by Ibn Abi Shaybah and Ibn Majah. Another tradition is recorded by Abu Dawacl. Al-
Zaylal, vol. 1, 18o-131. 

"Al-Shafil and Malik (God bless them) maintain, on the basis of a tradition recorded 
by Malik (God bless him), that rubbing on the lower part as well as the upper part is a  Sunnah. 

the requirements of analogy (qiyas),' all that has been explicitly stated by 

the Aar' (texts) will be adopted. Beginning from the tips of the fingers is 
recommended relying on a base and that is washing. 

The extent of the obligation of rubbing over boots is with three fin-
gers of the hand.° Al-Karkhi (God bless him) said that this pertains to the 
fingers of the foot. The first view, however, is sound taking into account 

the instrument of rubbing. 

Mash is not permitted on a boot in which there is a large tear through 
which three fingers of the foot are exposed. If it is less than this, rubbing 

is permitted. Zufar and al-Shilfil (God bless them both) say that rubbing 
is not permitted even if it is less than three fingers, because the obligation 
of washing the exposed part makes the washing of the rest obligatory. 
Our argument is that boots are usually not free of minor tears and the 
people will face hardship in taking them off, but the boots are free of 
large tears and there is no hardship here. A large tear is one that uncovers 
up to three small fingers of the foot, which is correct. The reason is that 
the principle for the foot pertains to the fingers and three are a major 
part of it, thus they are treated as the whole. The consideration of the 
smaller fingers is by way of precaution, while the phalanges are not taken 
into account if they do not open up during walking. This extent of the 
fingers is taken into account separately for each foot with the tears in one 
boot being added, but the tears in both boots are not added. The reason is 
that tears in one of them do not prevent travelling with the other foot as 
distinguished from multiple impurities, because the person wearing the 
boots is bearing all of them. The uncovering of the private parts is a case 
parallel to that of impurity (in terms of adding up). 

Mash over boots is not permitted for the person who is under an 
obligation to bathe, 4̀  due to the tradition of Safwan ibn 'Assal (God be 
pleased with him) who said, "The Messenger of God (God bless him 
and grant him peace) used to order us when we were travelling, that we 
should not take off our boots for three days and then nights due to the 
call of nature (urinating and defecating) or sleep, except in the case of 

'It is reported that All (God be pleased with him) said that if din were to be based 
upon ra'y, the lower part of the boots would be in greater need of mash. 

131-le places the fingers of his right hand at the front of the right foot, and of the left 
hand for the left foot, and brings them up towards the calf close to the ankles. 

14The reason is that janabah entails the washing of the entire body, and impurity from 
the body has travelled to the feet. See, however, the note above on the same issue. 
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or impurity (jana- bah)."'5 

The reason is that janabah usually does not  

major  occur repeatedly,'' thus, there is no harm in taking the boots off, 
as dis.  

tinguished from minor impurity, because that is recurring. 

Mash 
is annulled by each thing that annuls 

wucite, because it is part

of %via, 
and it is also annulled when the boots are taken off, due to 

he preventive bar 	• 
the spreading of the impurity to the foot when t 

	 is 
removed. Likewise, the taking off of one boot, due to the difficulty of 

combining washing and rubbing in one function." Likewise, the passage 

of the period, due to what we have narrated.'
8 

When the period is over he is to take off his boots, wash his feet and 
pray, and he is not required to repeat the rest of the ablution (wuchn.19 

Likewise, if he takes off his boots before the end of the period, because on 

taking off the boots the prior hadath spreads to the feet, as if he did not 

wash them. The rule for removal of boots is established by taking out the 
foot up to the calf, because it is not taken into account for purposes of 

mash. Likewise, by the coming out of a major part of the foot, and this is 

the sound view. 
A person who commences with mash, while he is a resident, but 

travels before the completion of a day and a night, is deemed to have per-

formed mash for three days and nights acting upon the absolute meaning 
of the tradition, and because the rule pertains to time. The end of the time 
is taken into account, as distinguished from the case where he completes 
the period for residence and then travels as the impurity has spread to the 
foot, and the boot does not eliminate impurity." 

If he becomes a resident while travelling, he is to take off his 
boots after completing the period for a resident, because the exemption 
granted for the journey does not remain without it. If he has not com-
pleted it, he should do so, because this is the period of residence, and he 
is a resident. 

Al-Hidayah 
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is recorded by al-Tirmidhi, al-Nasal and Ibn Majah. Al-Zaylei, vol. a, 182. 
'There is an indication here that the legality of mash is based upon hardship. Hard- 

ship occurs in something that happens repeatedly, and that is hadath not janabah. 
"The washing of feet. 
'This is the tradition that fixes the period of mash for the resident and the traveller. 

"This is based on a report from Ibn `Umar (God be pleased with him) as well as on 
reports from other Companions (God be pleased with them). 

'It only prevents it.  
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He said: If a person wears jurmii q2' over the boots, he is to perform 
mash over them. Al-Shafi`i (God bless him) disagrees saying: A substi-
tute cannot have another substitute. Our evidence is that "the Prophet 
(God bless him and grant him peace) performed mash over jurmuqs"21  
and because they are a follow-up for boots in use and purpose, there-
fore, they become like boots with two layers, which is a substitute of the 
foot and not of boots.23  This is different from the case where he wears the 
jurmiiqs after acquiring minor impurity, because the hadath has spread 
on to the boot and cannot spread to another thing. If the jurmuqs are 
made of kirbas,24  it is not permitted to do mash over them, because they 
do not amount to a substitute for the foot, unless the moisture has spread 
to the boots. 

It is not permitted" to perform mash over socks (jawrabayn) accord-
ing to Abu tlanifah (God bless him) unless they are made of leather or 
are shod." The two jurists said that it is permitted if they are of a thick 
material and not porous, due to the report that "the Prophet (God bless 
him and grant him peace) performed mash over his socks,"2  and because 
it is possible to walk in them if they are thick, and this is a sock that 
sticks to the calf without being tied to it with anything, thus, it resembles 
the boots. The Imam (Abu tlanifah) argues that they are not the same 
as boots, because it is not possible to walk continuously in them, unless 
they have soles, and that is the interpreted implication of the tradition. It 
is also reported that he retracted his opinion in favour of their view, and 
the fatwa today is on this. 

It is not permitted to perform mash over a turban (`imamah), 
hood/cap (qalansuwah), veil (burqu') and gloves (quffaz), because there 
is no hardship in taking off these things and the exemption has been 
granted to avoid hardship. 

'Regular boots worn over light leather boots that do not have heels. 
"It is recorded by Abii Dawud as well as by al-Hakim, who termed it sahib. 
23That is, we do not accept that it is a substitute of a substitute. 
'white cotton fabric. 
"Some of our jurists have stated that it is not permitted to perform mash over slippers 

(na`layn). 
'Like the khuffayn (boots). 
'71t is related from al-Mughirah ibn Shu`bah, Abu Musa and Bilal (God be pleased 

with  them). The tradition by al-Mughirah ibn Shu`bah (God be pleased with him) is 
recorded by the compilers of the four Sunan. Al-Zaylaci, vol. 1, 184. 
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It is permitted to do mash over plaster/splint (jaba'ir) even when it  

has been tied without prior wudii'. The reason is that the Prophet (God 

bless him and grant him peace) did so and ordered Ali (God be pleased 
with him) to do so too.' Further, the hardship in this case is greater than  

the hardship in removing boots. It is, therefore, better to legislate mash 
deeming rubbing of a greater part of it as sufficient. This is stated by al. 

Hasan (God bless him) and he did not limit it with time as no text is 

related with respect to time. 

If the splint falls off without proper healing mash is not annulled,z9 

because the cause is present and mash is like washing for what is beneath 

it as long as the cause is present. If the splint falls off without healing
, 

mash is annulled due to the passing away of the cause. If this happens  

during prayer he is to pray again as he is now able to offer the principal 
act prior to the attainment of the objective through a substitute. God 

knows best. 

"These are two traditions. The tradition about mash by the Prophet (God bless him 
and grant him peace) is recorded by al-DA r'qutni. Al-Zayial, vol. 1, 186. 

19
The difference between mash over boots and jaba'ir is that there is no fixed 

time  for  the jaba'ir. 

Chapter 6 

Menstruation and Extended/Irregular Bleeding 

The minimum period for menses (hayd) is three days and their nights. 
Whatever is less than this is irregular bleeding (istihadah). This is based 
upon the words of the Prophet (God bless him and grant him peace), 
"The minimum period for hayd in the case of a virgin girl or deflowered 
woman is three days and accompanying nights, while the maximum is 
ten days."' This is proof against al-Shdfil (God bless him) who fixes it at 
one day and night. From Abu Yasuf (God bless him) it is reported that 
it is two days, and the excess of the third day amounts to treating the 
major part (two days plus) in place of the whole. We would say that this 
amounts to reducing a number stated in the spar` (texts). 

The maximum period for it is ten days and their nights, while the 
excess is extended bleeding (istihadah), due to what we have related and 
it is proof against al-Shan(' (God bless him) in determining the maxi-
mum to be fifteen days. Thereafter the excess and less (than three days 
and nights) amounts to istihadah (extended/irregular bleeding), because 
the numbers in the spar` (texts) do not permit the association of other 
numbers with them.' 

'It is related from a number of Companions (God be pleased with them). Some of 
the traditions are recorded by al-Dar'qutni. Al-Zaylal, vol. 1, 191. 

'The rule according to the jurists, adopted in usid al-fiqh, is that where the texts 
specify numbers, as in the case of zakat, diyat, and the nisab in other matters, analogy 
cannot be adopted, and the numbers prescribed are to be followed strictly as a matter 
of ritual obedience. There are scholars today, who say, for example, that loo camels for 
diyah was followed on the basis of custom, so we should fix it today at any number we 
like according to our times. Such persons neither understand the meaning of custom in 
Islamic law nor do they understand usal al-fiqh. 



In its unqualified meaning it is a proof against al-Shafici (God 
bless him) who permits this for purposes of crossing over and as a pas-

sage way. 

She is not to circumambulate the Bayt (al-Ka`bah). The reason is that 

the eircumambulation is within the mosque. 

Her husband is not to have sexual intercourse with her due to the 
words of the Exalted, "So keep away from women in their courses, and 
do not approach them until they are clean."7  

The menstruating woman, the junub and one having postnatal 
bleeding are not to recite the Qur'an, due to the words of the Prophet 
(God bless him and grant him peace), "The menstruating woman and 

the junub are not to recite anything from the Qur'an."' This is a proof 
against Malik (God bless him) in the case of the menstruating woman. 
The tradition in its absolute meaning includes what is lesser than the 
implication of the verse (like recitation of a single apt) and is, thus, a 
proof against al-Tahawi in permitting it.9  

They are not to touch the mushaf (the Qur'an in a cover), except 
one wrapped in a ghilaf (wrapper) nor to hold a dirham in which there 
is a sarah (ayah: verse) engraved except in a purse. Likewise, a person 
who has acquired minor impurity is not to hold the mushaf except by 
its wrapper. This is due to the words of the Prophet (God bless him and 
grant him peace), "No one besides the person in a state of purification 
is to touch the Qur'an.7° Further, minor impurity and major impurity 
have both spread to the hand, therefore, they are equal with respect to 
touching. Janabah, however, has spread to the mouth, but not so hadath, 

therefore, they differ with respect to recitation. The wrapper is one that 
envelopes it and is different from what is attached to it, like bound leather, 
which is the correct meaning. Touching it with the sleeve is considered 

6It is recorded from ck'ishah (God be pleased with her) by Aba Dawad, and from 
Umm Salamah (God be pleased with her) by Ibn Majah. 	vol. 1, 193-94. 

'Qur'an 2:222 
8It is related from Ibn `Umar (God be pleased with him) by al-Tirmidhi, and from 

labir (God be pleased with him) by al-Dar'qutni. Al-Zaylal, vol. 1, 195. 
'What is lesser than the implication of the verse. 
'It is related from a number of Companions (God be pleased with them) by al-

Nasal, al-Dar'qutni and others. Al-Zaylal, vol. 1, 196-98. 
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The red, yellow dark coloured fluid that a woman sees 

during the  

period of menses is menstru
ation, 

until she sees pure white. Abu Yam(' 

(God bless him) said that 
t
he dark coloured fluid is not menstruation, 

except when it follows blood. The reason is that if it had
(Gboedenbefrpolnelatshede 

uterus, the emergence of the dark colour would havecome after the clear 

pe 	• 
riod The two jurists rely on the report "that (A'ishah 

with her) deemed whatever was other than pure white as menses:'
3  This is 

except through reports. The mouth of the uterus is inverted, 

not known , the murky fluid comes out first like a pitcher that has a hole 
therefore ottom. As for the greenish fluid, the correct view is that if the 
at the bottom. 

 

woman is one who 
has periods, it is menstruation and it is to be deemed 

to be so due to bad diet. If the woman is old (beyond the age of menses) 
and does not see other than the greenish fluid, it is to be deemed to be 

due to disturbance in the uterus, and not menstruation. 

Menstruation 
extinguishes the liability of the menstruating woman 

for prayer, and prohibits fasting for her.' She is to fast by way of qada' 

(delayed performance), but is not to offer prayer as qadd. This is based 

on the report 
of `A'ishah (God be pleased with her) in which she said, 

"During the period of the Prophet (God bless him and grant him peace) 
when one of us entered the period of purification after her menses, she 

would fast by way of qacia' but not salat," 5  because in offering prayer as 

qada' there is hardship as it becomes doubled, while there is no such 

hardship in fasting by way of qada'. 

She (the menstruating woman) is not to enter the mosque. Like-

wise, the person who has acquired major impurity (the junub), due to 

the words of the Prophet (God bless him and grant him peace), "I do not 
declare the mosque as lawful for the menstruating woman, nor for the 

31t is recorded by Imam Malik (God bless him). Al-Zayla`i, vol. 1, 193. 

4The legal effects of hayd are twelve. Eight of these are common with nifas (postna-

tal bleeding) whereas four are specific to hayd. The eight common effects are the.gmn.  giving 

up of prayer without qadie; giving up of fasting with qada'; prohibition of entering 11111..  
mosque; prohibition of performing rawaf; prohibitition of reciting the Qur'an; prohi-
bition bition of touching the mushaf without the ghilaf; prohibition of intercourse; and 
obligation of bathing upon termination of bleeding. The four that are specific to hayd 
are: the passing of ̀ iddah; the vacation of the womb; the attainment of puberty (bulugh )' 
and the means for distinguishing between the sunnah and bidah forms of divorce. 5  

It is recorded by all the six sound compilations. Al-Zaylal, vol. 1, 193. 
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disapproved, which is the sound view, as it is subservient to it as distin-
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He said: When bleeding stops after menstruation in a period that 
is less than ten days,' having sexual intercourse with her is not lawful 

until she has taken a bath. 	
reason is that the blood flows sometimes 

and ceases at other times. It isetterefore, necessary to have a bath so that 

ceasing of the blood is strengthened.'3  

When she does not take a bath'4  and a minimum time of prayer has 

passed over her, an amount of time in which she could have taken the 

bath and pronounced the tahrimah, it is lawful to have intercourse with 

her. The reason is that prayer has become due from her as a liability, 

therefore, she has legally attained purification. 
If her bleeding ceases in a period that is less than her usual course 

though more than three days, the husband is not to approach her until 
the time for her normal course is over even if she has taken a bath. 
The reason is the flow of blood usually recurs during the normal course, 

therefore, precaution is better. 
If the bleeding ceases after ten days, it is permissible to have sex- 

ual intercourse with her before her bath. The reason is that menstrua-
tion does not exceed ten days, however, it is not recommended prior to 
bathing due to the emphatic prohibition of recitation (in the verse that 

implies bathing). 
If a period of purification (cessation of blood) intervenes between 

two periods of flowing blood within the period of menstruation,'5  then 

it is treated like the continual flow of blood. He (the Author—God be 
pleased with him) said: This is one of the two narrations from Abu 

"That is, books on fiqh and hadith. An exemption has been created for them of 
touching them with the sleeve. This indicates that it is disapproved to touch these books  
without purification. 

"That is, less than ten days when the lesser number is her usual period. 
''Though it is possible that the blood will flow again. 
'4Even when ten days of menstruation have passed. 
'5That is, ten days. 

Hanifah (God bless him). His reasoning is that the continuous flow of 
blood throughout the period of menstruation is not a condition due to 
consensus (ijmii`), thus, its commencement and termination is taken into 
account as in the case of the scale (nisab) in zakat.' It is reported from 
Abu Yusuf (God bless him) and it is also the second report from Abu 
Hanifah (God bless him) where it is said that it was his last view (on the 
issue) that if the intervening period of purity is less than fifteen days, it is 
not to be separated (from menstruation) and the entire period is treated 
as the continual flow of blood, for it is a false period of purity and is 
assigned the rule of blood. The adoption of this opinion provides ease, 
and its details are available in the Book of Hayd (by Imam Muhammad)." 

The minimum period of purity (after menstruation) is fifteen days. 
This is how it has been transmitted from Ibrahim al-Nakha`i (God be 
pleased with him),' and it cannot be known except by reliance upon 
texts. There is no limit for the maximum, because it may extend to a 
year or two years and cannot be determined by estimation, except when 
blood comes with a regularity, in which case there is a need for fixing the 
normal course. The details are to be found in the Book of Hayd. 

Bleeding for a woman with extended bleeding° is like a permanent 
nosebleed, which does not prevent fasting, prayer or sexual intercourse, 
due to the words of the Prophet (God bless him and grant him peace), 
"Perform wudii' and pray even if the blood drips on to the mat."' When 
the rule for prayer has become (known through the tradition), the rule 
for fasting and sexual intercourse is known (as a consequence) on the 
basis of ijma` (consensus). 

If the bleeding exceeds ten days and she has a known normal course 
that is less than ten days, she will rely on the days of her normal course, 
and what is in excess of that is extended bleeding, due to the words 
of the Prophet (God bless him and grant him peace), "The woman 
with extended bleeding gives up prayer during the days of her normal 

'The minimum amount should be held at the beginning of the hawl and at its end. 
"The book was rewritten as a comprehensive treatise by Imam al-Sarakhsi and is part 

of al-Mabsut. 
"He was one of the Tabi'an and an outstanding jurist who had a tremendous influ-

ence over the Hanafi school. 
'9Such a woman will be one who has attained puberty with this problem or one who 

developed the problem later. In either case, her period will be determined according to 
the description in the next issue. 

'It is recorded by Ibn Majah. Al-Zaylal, vol. 1, 199. 
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course."' The reason is that the excess over the normal course falls in the 
category of the days over and above ten, thus, they are associated with 

them. If she enters puberty with extended bleeding, then her menstrual 
period is ten days of each month and the rest is extended bleeding. As We  

have identified it to be menstruation (on the basis of law) it cannot move  

out of this category due to doubt. God knows best. 

6.1 ISTIHADAH 
(EXTENDED MENSTRUAL BLEEDING) 

The woman with extended bleeding, the person with incontinence of 
urine, a perpetual nosebleed and an ulcerous wound, are to perform 

wudu' 
for each prayer timing and are to pray with this wudu' at that 

time any of the obligatory and supererogatory prayers they like.22  

Shafil (God bless him) said that the woman with extended bleeding is to 

perform midi(' for each obligatory prayer (rnaktubah)," due to the words 

of the Prophet (God bless him and grant him peace), "The woman with 

extended bleeding is to perform wuclif for each prayer."24  The reason is 

that her purification is acknowledged as a necessity for the performance 
of obligatory prayers and after such performance the purification does 
not remain. We rely on the words of the Prophet (God bless him and 
grant him peace), "The woman with extended bleeding is to perform 

wip' for each prayer timing,"25  which is the meaning in the first tra-

dition," because the character lam is applied to mean time. When it is 

said, "I will come to you for (by) the salat of zuhr," it means the time of 

zuhr. The reason is that time stands in place of performance, therefore, 

the rule (hukm) turns on it. 
When the time of the prayer has passed, then wudu' stands annulled 

and they are to renew the wudu' for the next prayer. This is the view 
according to our three companions (God bless them). Zufar (God bless 

'There are different versions of this tradition. Some are recorded by Abil 
al-Tirmidhi, Ibn Majah and al-Dar'qutni. Al-Zayla'i, vol. i, an, 

'That is, all the prayers they wish to offer at that time. The wudu', thus, is for one 
timing. 

"The supererogatory prayers follow these, so there is no separate rule for them. 
411 is recorded by Ibn Majah in his Sunan. Al-Zayla`i, vol. i, zoz. 
"This is gharib in the absolute sense. Al-Zaylei quotes al-Tahawi to elaborate the 

issue. Al-Zayla`i, vol. 1, 204. 

'Relied upon by al-Shafil (God bless him). That is, this is also the meaning of the 
tradition relied upon by him. 
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him) said: They are to renew the wudu' when it is time for (the next) 
prayer. 

If they perform wudu' when the sun has risen their act is deemed 
valid for the obligation till such time that the time for zuhr has passed 
away.27  This is the view according to Abu Hanifah and Muhammad (God 
bless them both). Abu Yusuf and Zufar (God bless them both) said that 
this purification is valid till the arrival of the time of zuhr.' The result 
of this disagreement is that the purification of the handicapped person 
becomes invalid with the passage of the time of prayer, that is, due to 
prior impurity according to Abu Hanifah and Muhammad (God bless 
them) and at the arrival of the prayer time according to Zufar (God bless 
him). According to Abu YUsuf (God bless him) it becomes invalid due 
to either of these reasons. The benefit of the disagreement is not appar-
ent, except in the case of the person who has performed wudu' prior to 
the declining of the sun, as we have stated, or even prior to the rising of 
the sun. According to Zufar (God bless him) the legal acceptance of the 
purification, despite the negating factor, is due to the need for perfor-
mance. As there is no such need prior to the time, it is not to be accepted 
as valid. According to Abu Yusuf (God bless him) such need is confined 
to the time alone, (from its beginning to its passing) and is not to be 
deemed valid either before it or after it. The two jurists maintain that it 
is necessary to validate purification prior to the timing so as to enable 
performance as soon as the time arrives (especially where time is just suf-
ficient for prayer). The passage of the time is an evidence of the going 
away of necessity, therefore, the impurity is acknowledged at this time. 

The meaning of time here is the time of the obligatory prayer. Thus, 
if the handicapped person performs wudu' for the 'id prayer, he may pray 
zuhr with it as well according to the two jurists, which is the sound view,29  
because the 'Id prayer is of the same legal status as the dulyi prayer. If 
such a person performs wuchi' once for zuhr at its time and again within 
its time (zuhr) for (cisr, then according to the two jurists he (she) is not to 

17This rule elaborates the point of disagreement in the previous issue. The disagree-
ment appears vague in the previous issue. 

isFalthr al-Islam was of the opinion that neither Zufar nor Abu Yusuf (God bless 
them) held this view. In other words, all the jurists held the unanimous view about the 
validity of purification till after the passing of the time of zuhr. 

(wajib) prayer has passed. 

2-9This is to counter the view of those jurists who maintain that the time for an oblig-
atory  
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it due to the annulment of the purification with the passage  

pray  
of the prescribed time.3" rayer  

The lniistapdall 
is a woman who does not pass through any p 

timing without being affected by impurity. Likewise, any person 
who is  

affected in the same way, and these are the persons we have mentioned. 

It includes those who may have disturbed bowel movements an
tdhecranfnot 

control the passage of wind, and the necessity is established by this. The 

necessity in the case of the woman with extended bleeding is, 
	e Ore, 

generalised for all. 

6.2 NIFAs ( POSTNATAL BLEEDING) 

Nifas is the blood3' that comes out3= following childbirth. The reason is 

that it is derived from the meaning of the womb bringing out blood or 
the meaning of the emergence of life in the sense of a child or blood. 

The blood that a pregnant woman sees initially or during childbirth, 

prior to the emergence of the child, is deemed istihadah, even if this is 

extended. Al-Shaft i (God bless him) said that it is menstrual blood on 

the analogy of nifas, as both flow from the uterus. Our argument is that 

due to pregnancy the mouth of the uterus is sealed, this is nature, and 

nifas appears after its opening, following the birth of the child. It is for 

this reason that nifas appears even when part of the child33  has emerged, 

according to Abu Hanifah and Muhammad (God bless them), because 

the womb is opened and the blood oozes out. 

BOOK I: PURIFICATION 

"Of zuhr. He has formulated the issue to indicate that there is no intervening period 
of time between the passage of the time of zuhr and the beginning of the time of `asr; 
one follows the other immediately. The report of `Asad ibn `Amr from Abu Hanifah 
(God bless him) that when the shadow of a thing is equal to the thing itself, the time of 
zuhr has passed away, but the time of 'cur has not yet begun, is not a sound report. 

;'This would indicate that the emergence of blood is a condition. There are reports 
from the jurists that the mere delivery of the child is sufficient for this status. 

;=Some commentators maintain that it would have been better if he had used the 
words "that comes out of the vagina," so that the blood coming out of another place, for 

some reason, is not included. In both forms, the statement would admit the Caesarian 
section in which the postnatal bleeding is through the vagina. 

"Reports from Abu Hanifah (God bless him) vary with some saying "a greater part 
and others "one-half" and so on. 
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The miscarried foetus34  that shows some (developed) features is a 
child and the woman is said to be one undergoing nifas. Further, by virtue of it a slave girl is deemed umm al-walad and ̀ iddah is deemed to termi- 
nate due 	

no minimum period35  for nifas, because the child preceding 

er e  to is  it 

There n. 
it is an indication that the blood is emerging from the womb, thus, an 
extended period (like three days) is not needed to indicate that this is so 
as is the case with menstruation. 

The maximum period for nifas is forty days and what is in excess 
of this is deemed extended bleeding. This is based on the tradition of 
Umm Salamah (God be pleased with her) that "the Prophet (God bless 
him and grant him peace) fixed a limit of forty days for a woman with 
postnatal bleeding."36  It is a proof against al-Shafil (God bless him) who 
determines it to be sixty.37  

If the blood flows for more than forty days, where the woman has 
given birth before this and her period of nifas is known, the number of 
days will be deemed to be what is usual for her,3s as we have explained 
in the case of menstruation. If her period is not known then her nifas is 
forty days from the commencement as it is possible to deem all forty as 
n ifas. 

If she gives birth to two children through a single pregnancy (twins)," 
then, her nifas is to be reckoned from the birth of the first child, accord-
ing to Abu Hanifah and Abu Yasuf (God bless them) even if there is a 
gap of forty days between the two births. Muhammad (God bless him) 
said that it is to be reckoned from the birth of the second child, which is 
also the opinion of Zufar (God bless him),4° because the woman is still 
pregnant after delivering the first child, therefore, she is not deemed to 

34  Undeveloped. 
35This is by agreement of our jurists. If postnatal bleeding ceases, a short while after 

childbirth, it is obligatory for her to fast and pray after bathing. This has been mentioned 
expressly by Fakhr al-Islam in his al-Mabsfa. 

36  It is recorded by Abu Dawad, al-Tirmidhi and Ibn Majah. Al-Zayla'i, vol. 1, 204. 
37This is based on a report from al-Awai, who said that there was a woman who 

witnessed nifas for sixty days. 
nhe blood in the remaining days, if any, will be istiFiarfah. 
39Legally, these are two children between whose brith there is a gap of less than six 

months. 
4"AbU Yasuf (God bless him) is reported to have said that there is no nifas for her due 

to the second child; she is to bathe when she delivers and pray. 
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just as she is not deemed to have menses. It is for this reason 
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mitted blood, therefore, the blood is 

infiris. The waning 
period is associated with the delivery of the foetus in 

addition to nifns, thus it covers both. 

Chapter 7 

Impurities and their Cleansing 

The cleaning' of impurities' from the body of the worshipper, his dress 
and the place where he will pray,3  is obligatory due to the words of the 
Exalted, "And your garments keep free from stain."4  The Prophet (God 
bless him and grant him peace), said, "Peel it off, then scratch it and then 
wash it off with water; the stain does not affect you."' If purification of 
the dress is obligatory, due to what we have related, it becomes obligatory 
for the body and place of prayer. During prayer utilisation covers all these 
things. 

`That is the elimination of actual impurities. After dealing with legal impurities 
(hukmiyyah) and the methods of ablution, he now addresses real najasah, that is, 

haqiqiyyah and its cleansing. The cleaning of these impurities from the objects of purifi-
cation is a condition of prayer. The objects of purification are the body of the worship-
per, his clothes and the place where prayer will be offered. 

'He uses the words anjas and najasah. Anjas are both legal and real, that is, 

hukmiyyah and haqiqiyyah, however, here he is concerned with real impurities. 
3The place of prayer essentially means the place where the worshipper will stand. 

The cleaning of the place where the prostrations will take place is also stipulated in a 
narration of Muhammad from Abfi Hanifah (God bless them), because these are also 
a rukti of prayer like qiyam. According to a narration from Abu Yfisuf (God bless him) 

the cleanliness of the place of prostrations is not essential, because prostrations are per-

formed with the nose, and the tip of the nose is less than the size of a dirharn. The 

two jurists maintain that cleanliness is stipulated, because prostrations are made on the 

forehead. These narrations do not conform with what is narrated in al-Hirlaryah:  In the 

description of salat, the two jurists (Muhammad and Abu Yasuf) maintain that it is not 

proper to prostrate on the nose alone, except due to an obstacle. 
4  Qur'an 74:4 
51t is gharib with these words, "the stain does not affect you," but a similar tradition 

is recorded by all the six sound compilations. Al-Zaylal, vol. 1, 1o7. 
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the body on drying. Thus, when they are removed, whatever is in them is 
also removed.'4  

In case of their being moist,I5  it is not permitted, until he (the wor-
shipper) washes it (the boot). The reason is that rubbing on the soil will 
increase it (the area) and not purify it. It is reported from Abu Yasuf(God 
bless him) that if he rubs it on the soil till no effect of impurity is left, it is 
deemed pure due to widespread need and the unqualified implication of 
the related report, and this is the view upheld by our jurists (Masha'ikh, 
God bless them). 

If it is soiled by urine, and it dries up, it is not permitted to use 
it unless it is washed. Likewise anything that is not solid (has a con-
crete body), like wine, as the particles are dissolved in it and there is no 
absorbent that can absorb these particles. It is said that the accompanying 
sand and ashes provide a body to it. 

In the case of a dress, nothing but washing validates it even if it has 
dried up. The reason is that due to the porous texture of the dress, most 
of the particles of impurity are absorbed in it and are not taken out except 
by washing. 

Mani (sperm) is an impurity whose washing is obligatory when it is 
moist. When it dries up on the dress, rubbing it off validates it,' due to 
the words of the Prophet (God bless him and grant him peace) to `A'ishah 
(God be pleased with her) "Wash it if it is moist and rub it off if it has 
dried up."'7  Al-Shafi1 (God bless him) said, "Mani is pure." The proof 
against him is what we have related. The Prophet (God bless him and 
grant him peace) said, "The dress is washed due to five things"... and 
among these he mentioned mani.' If it sticks to the body, our jurists 
(mashieikh, God bless them) said that it is purified by rubbing off as 
widespread necessity is acute in this case. It is narrated from Abu Hanifah 
(God bless him) that it is not purified except by washing as body heat acts 
as an absorbent, therefore, the particles do not return to the solidified 
body (of the fluid). Further, it is not really possible to rub the body. 

"And that is nap." sah. 
"That is, dung, faeces, blood and so on. 
'On the basis of istihscin. 
"It is gharib 

in these words. Al-Dar'qutni has recorded a similar tradition. Al-Zayla`i, vol. 1, 209. 

'It is recorded by al-Dar'qutiti. Al-Zayla`i, vol. 1, 210. 
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liquids that ooze out' when squeezed. pure liquid with  

and rose water, and other 
such 

Hanifah and AbuYasuf (God bless them). 

This is so according to Abu Hai (God bless them) said that it is not per_ 
Muhammad, Zufar and 
mitred except with water. The reason is that 

a liquid becomes impure after  

first contact with the impurity and an impure substance does not lead to 

purification, however, this analogy has been given up due to 
necessity in  

the case of water.' The two jurists argue that a liquid 
uproots and the 

ability to purify is due to the 'AA (underlying cause) of uprooting and 

removal. Impurity exists due to close contact and when the particles of 

impurity end the object is left in a state of purification.9  The response of 

the Book 
is that no distinction is to be made between the dress and the 

body. This is the opinion of Abu Hanifah (God bless him) and one of two  

views narrated from Abfi Yilsuf (God bless him). In another view from 
him, he distinguishes between them and does not permit purification of 

the body except with water. 

If the boot' is soiled with impurity that has a body, like dung, fae-
ces, blood or sperm and dries up, it will become valid" if it is rubbed on 
soil. This is based on istitisan. Muhammad (God bless him) said that it 

is not valid, and this is based upon analogy, except in the case of sperm,' 

because something sticking to the boot is not eliminated by dryness and  
mention. The two jurists rubbing as distinguished from sperm, as we will  

rely on the words of the Prophet (God bless him and grant him peace), 
"If there is filth on them, he is to rub them on the soil for the soil is a puri-
fying element for them."13  Further, particles of impurity do not penetrate 
leather due to its density, except a little; they are then absorbed back by 

'These words exclude the urine of animals whose meat is consumed. 
'From the substance in which they are borne. 
'On the basis of texts. 

'That is, we agree that it becomes impure on first contact with najcisah, 
the najasah is removed the thing becomes pure. 

'And whatever is in the same meaning. 	

but when 

"Pure for permissibility of prayer. 
'Exemption from the words "not valid?' 

is recorded from `A'ishah, Abii Hurayrah and Abu Sa`id al-Khuri (God be pleased 

with them) by Abu Daw5d. Al-Zaylei, vol. 1, 207-209. 
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When impurity affects a mirror or a sword,19  it is sufficient to rub 

them (clean). The 
reason is that impurity does not penetrate them and 

what is on the surface is eliminated through rubbing. 

If 
impurity affects the ground, is dried out in the sun' and its effect 

disappears,' it is permitted to pray on it. 
Zufar and al-Shaftl (God bless 

them) say that it is not permitted, because the removing factor" is not 

found; and, therefore, it 
is not permitted to perform tayammum with 

it. 
We rely on the words of the Prophet (God bless him and grant him 

peace), "The purification of lane is by its drying up."24  Tayammum, 

however is not permitted with it, because the purity of clean soil is a duty 
laid down as a condition by the text of the Qur'an (al-Kitab), and it can-
not be rendered on the basis of what is laid down by the tradition. 

Prayer is permitted with heavy (enhanced)" impurity up to the size 
of a dirham, or what is less than that, like blood, urine, wine, chicken 
droppings and the urine of donkeys, but it is not permitted if the impu-

rity is in excess of this. Zufar and al-Shafi`i (God bless them) said that 

impurity whether it is more or less is the same, because the text that has 
laid this down has not made a distinction.' Our argument is that it is not 
possible to avoid a little impurity and, therefore, it is to be waived. We  

estimated this to be up to the size of a dirham comparing it to the passage 

that is the object of istinjee. Thereafter, the consideration of the size of 

the dirharn is reported to be on the basis of the thickness of the back of 
the joints on the hand according to the sound report. It is also reported 

with respect to weight where the larger dirharn is a mithqal, therefore, it 

is impurity up to one mithqal. It is said, after combining these two esti-
mates, that the first is for thin impurity, while the second is for thick 

'9  Applies to the polished parts. If a sword is engraved, it can be cleaned by washing 

alone. 
'Not necessarily due to the sun. 
'This is the crucial factor: colour and smell. 
"Water, that is, washing. 
"Zakat of the land. 
14  It is gharib with these words. It is recorded by Ibn Abi Shaybah. Al-Zayla'i, vol. 1, 

211. 

25 Najasah is of two types: heavy or enhanced and light. Heavy, according to Abil 
Hanifah (God bless him), is one whose impurity has been laid down by the nas (text),  

like blood, and which is not a subject of conflict of texts. If another text opposes the 
impurity of a thing, the najasah is deemed light. 

"Between less and more.  
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i mpurity. The impurity of these things is treated as enhanced as these 
were laid down by a definitive evidence." 

If the impurity is lighter, like the urine of an animal, whose meat 
is eaten, prayer is permitted with it unless it exceeds one-fourth of the 
dress. This is reported from Abu Hanifah (God bless him), because the 
estimation in this is based on excess that is widespread. A fourth is asso-
ciated with the whole in certain ahkam (rules). It is also reported from 
him that it is the fourth of the lower dress in which prayer is permitted, 
like the wrapper/trousers (mi'zar). It is also said that it is the fourth of the 
part (of the dress) affected, like the tail and hem. According to Abu Yusuf 
(God bless him) it is an area equal to the span of the hand by span of the 
hand. Such impurities are deemed lighter according to Abu Hanifah and 
Abu Yasuf (God bless them), due to the occurrence of a disagreement 
about their being impure or due to conflict of two texts or two principles 
upheld by both. 

If the dress is soiled by faeces of horses or cattle to an extent that 
is more than a dirham, prayer is not permitted in it, according to Abu 
Hanifah (God bless him) due to a text that is laid down about its impu-
rity, and this is the report that "the Prophet (God bless him and grant him 
peace) threw away dung saying this is filth (rijs or riks)." This report was 
not opposed by another report, which established its enhanced impurity, 
while light impurity is established through conflict (of texts). 

The two jurists maintained that prayer will be deemed valid unless 
the impurity spreads. The reason is that ijtihad is valid in this case. This 
is what establishes its lightness in their view. Further, the reason is that 
there is a necessity in this as the roads are full of it and this argument is 
effective as far as light impurity is concerned, as distinguished from the 
urine of a donkey,29  which is absorbed by the soil (on the road). We would 
say that necessity has operated once in the case of sandals with respect 
to light impurity so that they are purified by rubbing, thus, sufficient 
burden has been placed upon necessity.Y) There is no difference between 

"The basis is the absence of conflict of texts.. The Author clarifies this at the end of 
the next issue, as well as the end of the following paragraph. 

It is recorded by al-Dar'qutni in his Sunan. Al-Bukhari and others have declared it 
bat:!. Al-Zayla'i, vol. 1, 21. 

''This is in response to the assertion that the necessity in the case of the urine of a 
donkey is the same as that for its faeces, and you have held this impurity to be heavy. 

'Note the principle: necessity is estimated through its requirement. 
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animals whose meat is consumed and other animals. Zufar (God bless 
him) distinguished between them and agreed with Abu Hanifah (God 
bless him) in the case of animals whose meat is not consumed, while he 
agreed with the two jurists in the case of animals whose meat is con-
sumed. It is reported from Muhammad (God bless him) that when he 
entered Rayy and saw the extent to which people were exposed to it, he 
gave the verdict that even widespread excess will not prevent prayer. The 
scholars constructed an analogy for the slush in Bukhara on this. It is also 
reported that he retracted at this time his opinion about boots as wel1.31  

If the dress is soiled by the urine of a horse, it does not affect its 
purity, unless it is excessive, according to Abu Hanifah and Abu Yfisuf 
(God bless them). According to Muhammad (God bless him), it does 
not prevent prayer even if it is excessive. The reason is that the urine of 
an animal whose meat is eaten is pure in his view, while it bears light 
impurity according to Abu Thsuf (God bless him). The meat of a horse 
is consumable according to both." As for Abu Hanifah (God bless him), 
the lightness of impurity is due to the conflict of reports on the issue.33  

If the dress is soiled by the droppings of birds whose meat is not con-
sumed, to the extent that it is in excess of the size of a dirham, prayer is 
permitted in it, according to Abfi Hanifah and Abu Yasuf (God bless 
them). Muhammad (God bless him) said that it is not permitted. It is 
said that the disagreement is about impurity, while it is also said that it is 
about the extent, which is the sound view. Muhammad (God bless him) 
says that impurity is deemed light due to necessity and there is no neces-
sity due to the absence of such birds in human habitations, therefore, it is 
not to be deemed light. The two jurists argue that they send their drop-
pings from the air and it is difficult to adopt preventive means against 
them, thus, the necessity is established. If the droppings fall in utensils, it 
is said that the utesnsils are rendered impure, but it is also said that they 
are not as it is not possible to protect such utensils from the droppings. 

If it is soiled by the blood of fish or the saliva of a mule or a donkey, 
to an extent that is in excess of the size of a dirham, prayer is deemed 
valid in it. As for the blood of fish, it is not blood as verified, and is, 

3
IWith respect to the well known narration about boots from him that they are not 

purified by rubbing on soil. 

But disapproved due to the high status of the animal, as has preceded. 
"A conflict of reports is the basis for declaring impurity light. When there is no 

conflict, the impurity is heavy. 
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therefore, not impure. It is reported from Abu Yiisuf (God bless him) 
that he considered it to be impure when it is excessivebec  aanudsespthreearedsisalal over. The saliva of a mule or donkey is overlooked,  
doubt about its impurity and doubt cannot render impure what is pure. 

If urine is splashed/(sprayed) on to it to the extent of the eye of a nee-
dle,  then, this is of no consequence. The reason is that it is not possible 

to prevent this. 
He said: Impurity is of two kinds: visible and invisible. The purifica- 

tion of that which is visible is the removal of its substance. The reason is 
that the impurity has affected the subject-matter to the extent of its sub-
stance, and is removed by the removal of this substance. Except that some 
of its effect may remain and this is difficult to remove. The reason is that 
hardship is to be repelled. This indicates that washing is not stipulated 
after the elimination of the substance, though there is a discussion about 
things that can be eliminated with a single washing. 

The purification of invisible impurity is through washing till the per- 
son washing is convinced that the object is purified. The reason is that 
repetition (of washing) is necessary to expel the impurity. The person can 
never be certain about such elimination, therefore, preponderant convic-
tion is taken into account, as in the case of seeking the qiblah. The jurists 
limited washing to three, as conviction is attained through this. The out-
ward cause has been made to stand in the place of actual cleansing to 
create ease. This is strengthened through the tradition about the person 
waking from his sleep.34  Thereafter it is necessary to squeeze the mate-
rial with each washing according to the Zahir al-Riwayah, because this is 
what causes the expulsion of impurity. 

7.1 ISTINJA' 

Istinke is a sunnah,35  because the Prophet (God bless him and grant him 
peace) practised it persistently.36  

It is permitted with stones, or with what stands in its place, by rub-
bing till the object is cleansed. The aim is cleansing, therefore, it is the 
aim that will be taken into account. 

34In which it is mentioned that he is to wash them thrice. 
35According to al-Shafil (God bless him) it is an obligation. 
36There are traditions on the issue and among them are those recorded by al-Bukhari 

and Muslim. Al-Zayla`i, vol. 1, 2.10. 
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There is no specific number prescribed for 

it. Al-Shafil (God bless 

him) said that three is necessary due to the words of the Prophet (G
od 

bless him and grant him peace), "Perform 
istinja', with three stothneers.e."3:s  

We rely on the words of the Prophet (God bless him and grant him  

peace), "Anyone who uses stones for cleansing should use an odd nurn_ 
ber. One who does this, does good, but if one does not, then 
no harm."" The odd number may be one, and the interpretation he has 
placed on what he has related may be rejected on the face of it, because it 

is valid if a person performs istinja' with a stone that has three sides, and 

this is so by consensus (ijma`). 

Washing with water is preferable due to the words of the Exalted, "In  

it are men who love to be purified, and God loves those who make them.. 

selves pure,"39  that were revealed about people who followed up cleansing 
by stones with washing with water. Thereafter, it is a recommended prac-

tice (adab) and it is said that it is a required practice (sunnah) in our 
times. Water is to be used (repeatedly) till the person is convinced the 
location stands purified. This is not to be limited with a number, unless 
a person is psychologically averse to it, then, in his case it is limited to 

three; and it is said up to seven times. 

If the impurity has spread beyond its outlet, purification is not valid 

unless it is with water, though in some manuscripts (of the books relied 

on)4° the words are, "except with a liquid." This establishes a difference in 
reports about the purification of the private parts with things other than 
water, as we have explained. The reason is that rubbing does not remove 
it, however, it is deemed sufficient for the location of istinja', therefore, 
rubbing is not allowed beyond it. Thereafter, a limit on the number of 
times is taken into account for a liquid used for the area beyond the 
location of istinja' according to Abu-  Hanifah and Abu Yasuf (God bless 
them), due to the consideration of this location ceasing to be effective. 
According to Muhammad (God bless him), this is done by including the 
location of the istinja', as in the case of other locations.  

prophet (Godod bless him and grant him peace) proscribed this.
4' If how-

is not to be performed with bones or with dung, becaus
e  the ever, a 

 person does so, it is deemed valid due to the attainment of the aim 
{of  cleansing). 
impurity, 	

. The underlying reason for the proscription about dung is 
 while for bones the reason is that they are food for 

jinns. 

sing 
 

Istinja' is not to be performed with food, as that amounts to waste 
and extravagance, nor is it to be performed with 

the right hand, because the Prophet (God bless him and grant him peace) forbade the perfor-
mance of istinja with the right hand. 

"It is recorded by al-Bayhaqi in his Sunan, and also by al-Dar'qutni. Al-Zaylai, vol. 
1,214-15. 

38It is recorded by Abu Dawad and Ibn Majah. Al-Zaylal, vol. i, 217. 
"Qur'an 9:108 
°That is, manuscripts of Mukhrasar al-Qudari. 

°The traditions on the issue are recorded by all the sound compilations. Al-Zaylii, 
vol. 1, 219. 
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Chapter 8 

Prayer Timings 

The first' timing' of the fajr (morning prayer)3  is the rising of the second 
dawn, which is whiteness that spreads horizontally in the horizon, while 

He has given precedence to the fajr (morning) prayer for discussion. In a tradition, 

the zuhr prayer has been mentioned first as that is the first prayer during daylight. 

'The word mawaqit, plural of mitiat, has been translated as timings. The term tniqat 
means the determination of something in terms of time and place. Hence, the ntiqat for 

11a)j. 
3The word salat literally means "prayer, supplication." It is given precedence over 

all other obligations in Islamic law. It is, therefore, the first obligation to be discussed. 

Taharah (purification) was discussed before it, because taharah is the key to salat and 

its conditions. In its technical meaning, in the sharrah, it is a term used for the well 

known arkan (elements) and specified acts. Thus, in the sharrah, the literal meaning 
stands altered to apply to the arkan and specified acts. The arkan of salat are: qiyam; 
the last sitting posture to the extent of tashahhud; qireeah (recitation); rukii` and sujnd. 
As stated earlier a rukn is like a pillar without which a structure cannot stand; without 
its arkan, salat is not valid. The rule (hukm) for salat is the extinction of the obliga-
tion through performance in this world. The cause (sabab) for its obligation are the 
specified timings, and its conditions are: taharah (purification); covering of the private 
parts; facing the qiblah; formulation of the niyyah (intention); time as a condition of 
performance; and the opening takbir. Salat is essentially of four types: fard (by way 
of definitive obligation); wajib (obligatory); sunnah (required as an emphatic sunnah); 
and naf/ (supererogatory). Fard is of two types: fard `ayn (universal obligation) and 
lard kifayah (communal obligation). Salat that is fard as a universal obligation is also 
of two types: first the well known five prayers of the night and the day; and second, 
salat al-jumu`ah or the Friday congregational prayer. When the word salat is mentioned 
without qualification, it is the five well known daily prayers that come to mind. It is with 
these five prayers that the Author opens the discussion of salat. The five daily prayers 
have been s  npreuscnrnibaeh, jm, (o  prescribed aa decfinitive obligation. Such obligation is proved through the Qur'an, h 

(consensus) and rational proofs. A person who denies the 
obligation  of these five daily prayers is imputed with kufr (unbelief). There a number of 
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its last timing is till the sun' has not risen. The basis is the tradition of 
Jibril (God's peace and blessings be on him) when he led' the Prophet  
(God bless him and grant him peace) in prayer. He led the Messenger of  
God (God bless him and grant him peace) in the morning prayer7  on the  
first day at the rising of the dawn. He led him on the second day When the  

whiteness had spread considerably and the sun was almost about to rise  
Thereafter, he (Jibril) said, at the end of the tradition, "What is between.  
these two timings, is the time for you and your ummah." The false dawn 
is not to be taken into account and this is the whiteness that rises verti-
cally, but is followed by darkness," due to the words of the Prophet (God 
bless him and grant him peace), "Let not Bilars adhan (call for prayer) 
or the oblong dawn deceive you. Dawn is that which is dispersed in the 

horizon,"9  that is, widespread. 

The first timing of zuhr is when the sun has declined, due to the 
prayer led by Jibril (God's peace and blessings be on him) on the first 
day when the sun had declined.'" The last timing for it, according to Abu 
Hanifah (God bless him) is when the shadow of each thing is equal to 
twice its size excluding the fay' (shadow) of decline. The two jurists said: 
when the shadow is equal to its size. This is a narration from Abu Hanifah 
(God bless him) as well. The shadow of decline is the shadow of things 

verses in the Qur'an that are taken as the primary evidence for the obligation as well as 
for the prescribed timings and the number of prayers. 

4This is the use of the term "the whole sun" to mean its fractional part. 
'An observation is made that angels are not subject to the obligation of 'ibadat (wor-

ship) in the sense that humans are, therefore, the prayer of Jibril was supererogatory 
(nail), whereas the prayer of the Prophet (God bless him and grant him peace) follow-
ing him was a definitive obligation (Ward), and following by one praying far behind 
another praying nail is null and void. One way this has been answered is that when God 
commanded Jibril to lead the prayer, the prayer became obligatory for him to this extent 
for two days (al-Lakhnawi). 

'The tradition of Jibril has been related from a number of Companions (God be 
pleased with them). It is recorded by Abu Dawad, al-Tirmidhi and others. Al-Zaylal, 
vol. 1, 221. 

'The fajr prayer is said to be the first prayer led by Jibril according to a report 
recorded by al-Dar'qutni from 1bn `Umar (God be pleased with him). 

'According to some it is not followed by darkness, rather it remains till the rise of 
the dawn. 

9It is recorded by Muslim, Abu Dawfid, al-Tirmidhi and al-Nasal. Al-Zayla`i, vol. 1, 
227; al-Ay111, vol. 2, 14-15. 

'As in the tradition above. 
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at the time of decline. The two jurists maintain that the imamah of Jibril 
(God's peace and blessings on him) on the first day for the 'asr prayer was 
at this time, while Abu Hanifah (God bless him) relies on the words of 

(God bless him and grant him peace), "Make the zuhr prayer Prophet 
 because the intensity of the heat is from the blaze of hell." The heat 

e in their land at such a time.' When the reports conflict's the 
vicrtih:na:selPil biowrteieplcnl not be set aside on the basis of doubt.'4  

The first timing for the 'as/. (middle) prayer begins when the zuhr 
timing is over, according to both views," while its last timing is till the 
sue has not set, due to the words of the Prophet (God bless him and 
grant him peace), "He who has caught one rak'ah of 'asr before the setting 
of the sue has caught the ̀ asr prayer."'" 

The first timing for the maghrib (evening) prayer is when the sun 
sets and its last timing is till the shafaq (dusk—evening glow) has not 
disappeared. Al-Shafil (God bless him) said that it is up to the time in 

"It is recorded by al-Bukhari in his Saltih. 	vol. 1, 228; al-'Ayni, vol. 2, 19. 
"That is, when the shadow of a thing is equal to its size. 
'3That is, the tradition of imamah and this tradition. 
"The timing will not be set aside on the basis of doubt.—This is a response to an 

implied problem: the tradition of making zuhr cool clashes with the tradition of imamah 
of Jibril, because he led the 'asr prayer on the first day when the shadow of a thing was 
equal to it, which indicates that the timing of zuhr was over, whereas the tradition indi-
cates that the timing was not over. The Author's response is that when the traditions 
conflict, a timing established by way of certainty cannot be given up on the basis of 
doubt, that is, as long as the timing was established with a certainty. See the note on 
precaution below as to the timing of ̀ asr. 

means thereby "whenever the timing is over" depending on which view is fol-
lowed. The Hanafi jurists have, however, determined that "precaution requires that zuhr 
be prayed prior to the shadow of a thing becoming equal to its size, and that 'asr be 
prayed when (after) the shadow becomes equal to twice the size of a thing, so that both 
prayers are offered within their timings with a certainty. The timing of 'asr be deemed 
to begin from the time when the shadow is twice the size of a thing, excluding the fay' of 
decline, and extending up to the setting of the sun." Apparently, unlike the Author, they 
apply the rule: when traditions conflict, it is obligatory to follow what is less. It may 
be argued that AbU klanifah's view provides facility, and his rule appears to be: when 
traditions conflict, follow the facility provided. God knows best. 

'Applying the whole to a part. 
''There is a discussion about this timing too on the basis of another tradition about 

the timing extending up to the yellowness (turning pale/soft) of the sun. The view fol-
lowed, however, is that given by the Author. 

`It is recorded by all the six Imams of the sound compilations. Al-Zaylal, vol. 1, 228. 
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which three rak`alis can be offered, because Jibril (God's peace and bless-

ings be on him) led the prayer on both days at the same time.I9  We  rely 
on the words of the Prophet (God bless him and grant him peace), "The  

first timing for nu 	
is when the sun sets, while the last timing  is tin  

the disappearance of the evening glow."" What he has related was for the 

avoidance of the disapproval.' 

Thereafter, the shafaq is the whiteness on the horizon after the red-

ness, according to Abu Hanifah (God bless him), and according to the  
two jurists it is the redness itself; and this is also one narration from Abfi  

Hanifah (God bless him). Al-Shafil also holds the same opinion due to 
the words of the Prophet (God bless him and grant him peace), "Shafaq 

is the redness.' Abu Hanifah (God bless him) relies on the words of the 
Prophet (God bless him and grant him peace), "The last time for maghrib 
is when the horizon becomes dark."23  What he has related is inawquf at 
Ibn `Umar (God be pleased with both), and is recorded by Malik (God 

bless him) in al-Muwatta'. There is a disagreement among the Compan-

ions (God be pleased with them) on the issue.'; 

The first timing of the `isha' is when the shafaq (dusk—evening 
glow)disappears, while the last timing for it is till the rise of 

the e  

ond dawn, due to the words of the Prophet (God bless him and grant 
him peace), "The last timing for ̀ isha' is till the time of the dawn?'" This 
is proof against al-Shafi`i (God bless him) who fixes it at a time when a 
third of the night has passed." 

'9The tradition has preceded, in particular the tradition from Ibn 'Abbas (God be 
pleased with both). Al-Zayla'i, vol. 1, 229. 
-it is gharib with these words. A tradition in the same meaning has been recorded by 

Muslim, and another by al-Tirmidhi. Al-Zaylal, vol. 1, 230. 
"That is, what he has related about the anamah of Jibril is construed to mean the 

avoidance of the disapproved timing, because delaying maghrib till the last timing is 
disapproved. 

9t is recorded by al-Dar'qutni. Al-Zaylal, vol. 1, 232-33; al-Ayni, vol. 2, 27. 
231t is gharib. It is recorded by Abu Dawad in his Sunan. Al-Zayla'i, vol. 1, 234; al-

Ayni, vol. 2, 27. 
14When there is a disagreement among the Companions (God be pleased with them), 

it is not proper to seek support from a mawriaf tradition. Ibn Nujaym says, however, that the fatwa on this issue is based upon the view of the Imam and not that of his disciples. 
"This too is gharib, however, al-Tahawi has supported it on the basis of a number of 

reports in his Sharh Meant al-Ather. Al-Zayla`i, vol. 1, 234; al-Ayni, vol. 2, 30. 
Imam al-Shafil (God bless him) relies on the tradition of the imamah of Jibril. In 

such a case, it will become an issue similar to one faced with respect to the last timing 
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The first timing for the witr prayer is after 	while its last time 
is till the dawn has not risen, due to the words of the Prophet (God bless 
him and grant him peace) about witr, "Offer it in the period between 

,isha' and the rising of the dawn."" He (The Author—God be pleased 
with him) said that this is the view according to the two disciples. Accord-
ing to Abu Hanifah (God be pleased with him), its time is the same as 

that of ̀ isha', however, it is not given precedence over it to maintain the 

sequential order." 

8.1 RECOMMENDATIONS ABOUT TIMINGS 

/star (appearance of whiteness) is recommended" for the fajr prayer," 
due to the words of the Prophet (God bless him and grant him peace), 

"Delay fajr till whiteness for it fetches the maximum reward." Al-Shafil 
(God bless him) said that it is recommended to hasten each prayer.31  The 
proof against him is what we have related and what we will relate.32  

He said: The recommendation" is for praying zuhr at a cooler time 
during summers and to pray it early in winters, on the basis of what we 

of zuhr, where the Author maintained that a timing established with certainty cannot 
be given up on the basis of doubt. There are, however, traditions to the effect that the 
Prophet (God bless him and grant him peace) offered isha' in all three parts of the night. 

"It is recorded by Abu Dawal, al-Tirmidhi and Ibn Majah. Al-Zayla`i, vol. 1, 235; 
al-'Ayni, vol. 2, 32. 

"The reason is that witr is practically a definitive obligation in the Imam's view (God 
bless him), and when a timing is assigned two prayers it becomes the timing for both. 
It is a surinali of isha ' according to the two jurists. Thus, if the worshipper intentionally 
offers witr prior to isha', he is to repeat it by agreement of all. If he does it out of forget-
fullness, he is not to repeat it according to the Imam, but he is to repeat it according to 
the two jurists. 

"Except for Muzdalifah during hajj. 
3°The meaning in terms of fig?: is that delaying fajr till the last time is permitted 

without disapproval, whereas a small congregation is something that is not approved, 
and so also causing a hardship for the people. Taghlis (praying when it is dark) leads 
to one of two things: causing hardship by asking the people to come early or a lesser 
number in the morning congregation. 

"That is, bringing about the conditions of salat, like purification, wearing clothes 
and the adhan, as soon as the time commences. Al-Tahawi (God bless him) said that the 
worshipper is to commence with taghlis and end the prayer with isfar; he is to combine 
the two through a lengthy recitation. 

32About zuhr being delayed till a cooler time, in the next rule. 
3Whether it is prayed with the congregation or alone. 
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have related as well as the report of Anas (God be pleased with him)  

He said, "The Messenger of God (God bless him and grant him peace)  

used to hasten zuhr in winters, but prayed it in a cooler time during sum- 

mers."" 

The delaying of itsr35  is recommended in winters as well as summers  

till such time that the sun has not changed (its bright white colour), as  
there is the opportunity of increase in supererogatory prayers° due to 
their disapproval after it. What is considered for such change is the disk 

of the sun and that is when it turns into a state when the eyes do not feel 

any strain by looking at it. This is the correct view37  and delaying it till 

this time is disapproved (makrUh). 

The hastening of maghrib is recommended,39  because delaying it is 

disapproved (makruh) insofar as there is a similarity in it to the act of 

the Jews.4° The Prophet (God bless him and grant him peace) said, "My 

34 It is recorded by al-Bukhari from Khalid ibn Dinar. Al-Zayla'i, vol. 1, 244; aI-'Ayni, 
vol. 2, 41. 

"As stated earlier, hastening of all prayers is upheld by Imam al-Shafi'i (God bless 
him). In the case of `asr, he relies upon a tradition from `A'ishah (God be pleased with 
her) recorded by Imam Malik (God bless him) in his al-Muwatta', as well as on a tradi-
tion from Anas ibn Malik (God be pleased with him) recorded by Muslim in his Sahih. 
The Hanafi jurists rely on a tradition they claim is from Ibn Mas`dd (God be pleased 
with him) that the Prophet (God bless him and grant him peace) said, "Pray 'asr when 
the sun is a clear white." The tradition, in reality, is from Jabir (God he pleased with 
him) and is recorded by both al-Bukhari and Muslim. They construe the traditions 
mentioned by al-Shafil (God bless him) in a different way. 

36Before it. 
37This is stated to counter a view expressed by Sufyan al-Thawri and Ibrahim al-

Nalcha`i about the change in the light falling on the walls. 
35That is, till the sun changes in colour. 

"A rational argument advanced by the Hanafi jurists is that people are inclined to be 
occupied with food and relaxation after a day's work, therefore, hastening the prayer is 
better so that they attend the congregation. 

40An objection is raised here that the disapproval of delaying an act does not neces-
sarily imply that hastening it is recommended. As if he was expecting the objection, he 
added: "Because it resembles the act of the Jews." The Prophet (God bless him and grant 
him peace) is reported to have said that the maghrib prayer is to be offered prior to the 
appearance of the stars and the Muslims are not to act like the Jews, who pra 
the stars became visible. The tradition is r 	d d b 
Ahmad, and by al-Dar'qutni. A tradition  

ecor e by al-Supati in al-lami` al-Saghir, by 

Abu Dawad. 	

yed when 

giving a similar meaning is also recorded by  
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iinanah will continue to attain blessings as long as they hasten offering 
the evening prayer and delay the night prayer."' 

The delaying of ̀ isha' up to just before the third of the night (is rec-
ommended), due to the words of the Prophet (God bless him and grant 
him peace), "If I were not apprehensive of creating a hardship for my 

um mah, I would have delayed the ̀ isha' prayer to just the (end) of the first 

third of the night."42  The reason is that this eliminates the proscribed gos-
siping that follows early performance. It is said that in summers it should 
be offered early so that the congregation is not lessened.43  Delaying it up 

to midnight is deemed mubati (permissible), because the evidence of dis-
approval, which is the thinning of the congregation, has been opposed 
by the evidence of recommendation which is the effective elimination of 

gossip after it,44  therefore permissibility is established. Delaying it till the 

second half is considered disapproved (makrah) as that leads to the thin-

ning of the congregation, while gossiping ends before that. 

It is recommended in the case of the witr prayer, for one who is in 
the habit of offering it late, to delay it till the later part of the night. If 
he is not confident about waking up, he should offer it before sleeping. 
This is based on the words of the Prophet (God bless him and grant him 
peace), "One who is afraid that he will not be up late in the night should 
offer it in the first part, but one who desires to wake up in the later part 

of the night should offer witr at the end of it."45  

If it is a cloudy day, then, it is recommended to delay fajr, zuhr and 

maghrib, while cap-)  and `isha' should be offered early.° The reason is 

that in delaying `isha' there is the likelihood of reducing the congrega-

tion in view of rain, while in the case of ̀ asr there is a suspicion of falling 

into the disapproved period.47  There is no such suspicion in the case of 

fajr as this is an extended period. It is reported from Abu tlanifah (God 

4'It is gharib, however, a tradition is recorded by Abit Dawild in his Sunan, which 

gives the same meaning. Al-Zayla`i, vol. 1, 246; al-Ayni, vol. 2, 45. 
421t is recorded by al-Tirmidhi and Ibn Majah from Abu Hurayrah (God be pleased 

with him). Al-Zayla'i, vol. 2, 247; al-Aym, vol. 2, 46. 
°Nights are short in summers, therefore, there is little chance of gossip. 
44The two evidences are equivalent, therefore, permissibility remains. 
45  1 t is recorded by Muslim. Al-Zayla`i, vol. 1, 249; al-Ayni, vol. 2, 51. 
460n a cloudy day, the prayer whose name begins with an 'ayn are to be offered early, 

while the others are to be offered with a delay. 
"When the light of the sun alters. 

Al-Hidayah 
	

87 



88 
Al-Hidayah 	 PRAY ER  BOOK II: PRAYER 	 Al-Hidayah 

89 

bless him), that he held that delay in all prayers is recommended as a pre_ 

caution. 's  Do you not see that performance is permitted after the (first) 

timing and not before it. 

°Combining two ford (definitive) obligations in the timing of one, due to an excuse. — 

The Author refers to this briefly in the Book ofthy.). We feel that he should have discussed 

it here. Accordingly, this note is being added. For a cloudy day, Imam Abu Hanifah (God 
bless him) offers the principle stated by the Author that "delaying all the prayers is rec-
ommended." The reasoning underlying this principle is that delay will vacillate between  

two possibilities: timely performance or Tfa'. Early performance will vacillate between  
timely performance and invalid performance in the timing of the prior prayer. Today,  
we follow our watches and docks (even in remote villages where life is still primitive), 
The reasoning, however, leads to the conclusion that offering one fard in the timing of 

another is not valid, unless it is by way of gala'. The Hanafi jurists, therefore, formulate 

the rule: It is not permitted to combine two fart/ obligations of prayer in the timing of 

one, except at 'Arafah and Muzdalifah where zuhr and `asr are combined at the time 

of zuhr at 'Arafah, while tnaghrib and 'isha' are combined at the time of 'istite at Muz-
dalifah. This is not permitted at any other occasion due to the excuse of journey, rain 
or the like. Al-Shafil (God bless him) said that zuhr and 'asr can be combined and so 

can magltrib and 	on the basis of reports from Ibn 'Abbas and Ibn `Umar (God be 
pleased with them) about such combination at Arafah and Muzdalifah. He argues that 
this may be done so that travel is not curtailed or in rain the congregation is not smaller, 
because people who return to their houses may not be able to return to the mosque 
due to rain. Thus, combining the prayers is permitted due to these excuses. The Hanafi 
jurists (God bless them) argue that delaying prayer till another timing is one the grave 
offences (kaba'ir). They rely on a report from Ibn 'Abbas (God be pleased with both) 
that the Prophet (God bless him and grant him peace) said, "A person who combines 
two prayers in the timing of one has brought about a type of the kaba'ir (grave sins)." 
This tradition has been recorded by al-Tirmidhi, who says that in the chain is a narrator 
whom Ahmad has considered da`if. The tradition has also been recorded by al-Hakim, 
and he maintains that the narrator is not ddif. The tradition, however, is supported 
by a sound, though mawqaf, report from 'Umar ibn al-Khattab (God be pleased with 
him). This report is recorded by Abd al-Razzaq. The issue, however, revolves around the 
usal preferred by the two schools. The Hanafis maintain that the timings of the prayers 
have been established through definitive evidences from the Qur'an and the mutawatir 
reports as well as Oa'. Consequently, these timings cannot be altered on the basis of 
legal reasoning or due to a khabar wahid, which cannot restrict definitive evidences. 
Further, the legal reasoning provided by al-Shafi'i (God bless him) is not valid. The rea-
son is that journey and rain have no force whatsoever in permitting loss of a prayer 
in its prescribed timing. The combining of the prayers at 'Arafah and Muzdalifah was 
not based on rationally acceptable arguments. They have been established as ritual pre-
scriptions due to the evidence of ti-ma' (consensus). It was done by the Prophet (God 
bless him and grant him peace) as established through mutawatir reports, which could 
restrict the legal meanings in the definitive evidences. In addition to this, the tradition 
he (al-Shafi`i) has quoted is gharib as it goes against a well known and established prac-
tice, and such a report cannot be accepted by us as proof. Thereafter, the report has 

8.2 TIMINGS IN WHICH PRAYER IS DISAPPROVED 

Prayer is not permitted" at the time of sunrise nor when it ascends to 
its highest point nor at the time of sunset, due to the tradition of 1.1qbah 
ibn `Arnir (God be pleased with him) who said, "The Messenger of God 
(God bless him and grant him peace) forbade us from praying at three 
timings, and from burying our dead, at these times: at the time of the 
rising of the sun until it has risen, at the time of its decline until it has 
declined, and when it is about to set and has finally set:" The meaning 

of "burying the dead" is offering of the funeral prayer, because burial is 
not disapproved. The tradition in its absolute meaning is a proof against 
al-ShAffi (God bless him) for excluding obligatory prayers'' and (nawafil 
at) Makkah. It is also a proof against Abu Yusuf (God bless him) in per-
mitting'''.  supererogatory prayers on jumu'ali at the time of decline. 

It is not permitted to offer funeral prayers at these timings, due to 
what we have related, nor prostrations of recitations, because they are 
similar to prayer, except the `asr of the day at the time of sunset, because 

various interpretations. One such construction is that the combination was undertaken 
by bringing the performance close to each other and not by crossing over to the other 
timing, that is, by delaying one prayer till its last timing and offering the next in its first 
timing. Reports to this effect have been recorded by Imam Malik (God bless him) as 
well as by Abu Dawfid and others. God knows best. 

49The three timings are those when a change is taking place with respect to the sun. 
Out of the three timings, a severe warning is issued with respect to the `asr prayer in a 
tradition recorded by Imam Malik (God bless him) in which the time close to the sunset 
has been described as one where "the sun is between the two horns of Satan." Offering 
the ̀ asr prayer at this time is disapproved. If it is offered, however, the obligation is dis-
charged despite the disapproval. This is not the case at sunrise or the time of decline; the 
prayer is not valid in these timings. Al-Shafil (God bless him) maintains that the prayer 
is not nullified, because the proscription pertains to the nawafil and not the fara'id on 
the basis of the evidence that `asr prayed at such a time is valid due to consensus (ijma'). 
The Hanafis maintain that the proscription is general in form and meaning as well, and 
it does not convey such a qualified meaning. 

5°It is recorded by all the sound compilations, except al-Bukhari. Al-Zayla'i, vol. 1, 

249-50; al-Ayni, vol. 2, 55. 
51Due to the tradition that says: One who went to sleep or forgot his prayer is to offer 

it when he remembers it for that is its timing. It is recorded by Abu Dawad, al-Nasai 
and Ibn Majah as well as others. 

"He said this on the basis of a tidy` tradition recorded by al-Shafi`i (God bless him) 
as well as by al-Bayhaqi. He maintained that the people face the need of greeting the 
mosque at the time of decline on Friday. 
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the cause of the obligation is that component of time that exists. If it is  

linked to the whole, performance becomes valid after it. If it is linked to 
the past moment, the person praying at the last time will be doing so  by  

way of delayed performance (qatja '). if this is so (that is, the cause being  

the last component of time), then, he has performed the prayer according  

to the obligation as distinguished from other prayers for their obligation 
has been imposed as a whole and cannot be performed in overlapping  

parts." 
He (God be pleased with him) said: The meaning of negation, men-

tioned with respect to the funeral prayer and the prostration of recita-
tion, is disapproval. Thus, if they are offered in these timings or a verse 
of prostration is recited in such timings and the person makes a pros-

tration, it is deemed valid. The reason is that it has been performed in 
overlapping (split) timings as they have become obligatory, because the 
obligation commences with the arrival for funeral and recitation.4 

It is deemed disapproved to offer supererogatory prayers after fajr, 
until the sun has risen as well as after the (performance of) `asr till the 
sun has set, on the basis of the report that the Prophet (God bless him 

and grant him peace) proscribed this." 

There is no harm if in these two timings" the prayers lost, prostra-
tions of recitation or funeral prayers are offered. The reason is that the 
disapproval was on account of the definitive obligations so that the time 
would be spent on them and not due to a cause in the time itself. Thus, 
this disapproval does not arise in the case of (lost) definitive obligations 
and for what is obligatory for itself like the prostration of recitation. It 

does arise in the case of a person under a vow of consecration, because 
the creation of its obligation is linked to his own volition; as it does in the 

case of two raleahs of circumambulation and for what he started, but then 

rendered void. The reason is that the creation of the obligation is due to 

"See the tradition about catching the first meal' of asr at the last moment before 
trtaghrib, to understand what he is saying. 

''That is, they start earlier and are then performed at the disapproved time. 
ssit is recorded by all the six sound compilations with different chains. Al-Zayla'1, vol. 

252; al-Ayni, vol. 2, 66. 
56That is, after the performance of fajr prior to the rising of the sun and after the 

performance of 'asr prior to the setting of the sun. 

something other than him. This is the ending of the circumambulation 

and  the tt oh eoworshipfferp  su   from being lost.57  
It is supererogatory prayers after the rising of 

the sun beyond the two raleahs of fajr. The reason is that the Messenger 

protection 

 t ectn   of  

of God (God bless him and grant him peace) did not pray more than 
these two despite his eagerness for prayer.° 

I   

Supererogatory prayers are not to be offered after sunset prior to the 
offering of the obligatory prayers, because these will lead to delay in the 
maghrib prayer. 

Supererogatory prayers are not to be offered when the imam has 
risen for the khutbah (sermon) until he has completed his sermon, 
because this leads to occupation with other matters to the neglect of the 
sermon. 

"An exercise for the would-be jurist. —Those who wish to develop their skills as jurists 
and their legal reasoning may try answering the following question(s): (The first two 
apply to fart/ and the rest to nawetfil): (a) Which obligatory prayer (fard) offered in these 
timings is valid? (b) Which obligatory prayer offered in these timings is not valid? (c) 
Are the nawafil offered in these timings valid though disapproved? (d) If a riafi prayer 
started in such a timing is rendered invalid, will it give rise to qa4,51 (e) What is the rule 
for the timing when the sun is about to set, but has not, when the 'asr prayer has not 
been offered? (f) What is the rule in this case when the 'cur prayer has been offered, but 
time is still left for sunset? (g) What is the rule for similar situations for the fajr prayer? 
(h) What about the time when the sun has set, but maghrib has not been offered as yet? 
(i) What is the rule with respect to these timings when the cause for the obligation has 
been brought about by the worshipper himself? (j) Do all these timings come to twelve? 
If so, how  many of these are due to time itself? (k) And finally, separate the rules for 
different schools of law. 

58Agreed upon by al-Bukhari and Muslim. Al-Zayla'i, vol. 1, 255; al-Ayni, vol. 2, 71. 



Chapter 9 

Adhan (Call to Prayer) 

Adhan' (call to prayer) is a required practice (sunnah)2  for the five 
prayers' as well as jumu`aki and not for other prayers5  besides them,6  
due to mutawatir transmissions about this: 

'In its literal sense, the word means ilarn (notification). In its technical meaning it 
is notification in a specific manner at specified times. The term is also applied to mean 
particular words, and the syntactical order of these words is a sunnah. Accordingly, if 
the order is changed, it is preferable to repeat the adhan. 

=It is a sunnah according to most jurists. Some of our Mahn' maintain that it is 
wajib (obligatory), based on the words of Imam Muhammad (God bless him) that if 
the residents of a land agree to give it up we would fight them. Such fighting, however, 
would be binding due to their negligence and the giving up of their din, just like the 
giving up of zakat. 

'For men. 
'He has mentioned junitt`ah to take care of the conception that perhaps adhan for 

it is like the prayers of the two 'ids, as all these are related to the rules pertaining to the 
imam as well as the comprehensive city (misrjantil ), otherwise this prayer is included in 
the five prayers. 

5 Like witr, the `id prayers, tarawih, the eclipse prayer, istisgif, funeral prayers and 
other prayers. 

'There are well known traditions recorded by Muslim on the issue. Al-Zaylaii, vol. 1, 
257. 

'That is, its mutawatir transmission right from the time of the Prophet (God bless 

him and grant him peace). Al-Ayni, vol. 2, 78. 
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The description of adhatt is well known,' and is in accordance with 

the adhan of the Angel who descended from the sky.9  

And there is no tarjr in it," and that is the taking back of his tone  

and then raising his voice for the two shaliadahs after having pronounced 

them softly. Al-Shafi`i (God bless him) said that there is tarjr in it due  

to the tradition of Abu Mandhurah (God be pleased with him) that "the 
Prophet (God bless him and grant him peace) ordered him to observe 

tarji'."" Our argument is that tad-1' is not mentioned in the well known 

traditions. What he has related was merely to instruct and he thought it 

was an order to observe tarjr.13  

`The origin of the adluin is attributed to different causes, however, the jurists see 
dash between them. One report attributes it to the night of ascension (isra') and the  
Angel's adhan. Another report says that 'Abd Allah ihn Zayd and 'Umar Ibn al-Khattab 
(God he pleased with them) both saw it in their dreams. Another view is that it is based 
upon the adhan of Abraham (God bless him and grant him peace): "And make the call 

(adharr) of the Pilgrimage among men: they will come to you on foot and (mounted) 
on every camel, lean on account of journeys through deep and distant mountain high- 
ways." lQur'an 11:27j Abu Bakr al-Jassas maintains in his 	al-Qur'an that isra' 
was at Mecca, whereas the adhan commenced at Madinah. The cause (sabab) of andian, 
as distinguished from its origin, is the time of prayer. 

"It is recorded by Abu Dawlid. In this tradition, the adhan is described with fifteen 
statements and then the igainah is elaborated with Iwo additional statements. Al-Zayla'i, 
vol. 1, 259; al-Arni, vol. 2, 79. 

'Dual pronouncement of the shanddah in a lower tone followed by its dual pro-
nouncement in a louder voice. 

"The militia in our view consists of fifteen statements: Tintbir at the beginning (four 
statements), the two shabadahs (four statements), call for sala11 and filieth (four state-
ments), takbir at the end (two statements), and conclusion with kalitnat ilchitis (single 
statement). Al-Shafi`i (God bless him) maintains, in one narration, the form of tarjr 
mentioned by the Author. In another narration he says that the adhan consists of sev-
enteen statements, and he adds two additional statements for the tarn". In yet another 
narration from him, adhan consists of nineteen statements. Imam Malik (God bless 
him) upholds the tarjr, but he converts the four initial statements to two. All these views 
are based upon traditions recorded in the sound compilations. For a good analysis, see 
al-Ayni, vol. 2, 79-80. 

ult is recorded by Muslim and the four compilers of the Sanaa. Al-Zaylal, vol. 1, 2.63; 
al-Ayni, vol. 2, 79. 

'3A.1-Tahawi (God bless him) has stated in Shari, al-Atiir that it is probable that 
Abu Madhurah (God be pleased with him) did not raise his voice enough, as much 
as the Prophet (God bless him and grant him peace) wanted, so he asked him for a 
repetition in a louder voice. Others have argued that AbtI Madharah (God be pleased 
with him) had converted to Islam and the Prophet (God bless him and grant him peace) 
was instructing him. There is no tarjr in a report from him recorded by al-Tabarani.  
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In the adhan for the morning prayer he is to add twice, after the 
word  famh, the words as-salatu khayrummina 'n-nawm (prayer is better 

than  sleep). The reason is that Bilal (God be pleased with him), when he 

found the Prophet (God bless him and grant him peace) sleeping, said 

twice, 
"prayer is better than sleep. The Prophet (God bless him and grant 

him  peace) said, "How good this is, 0 Bi1a1.14  Incorporate it into your 
It became specific for the adhan of the fair pray er, because it is adha-11." 1' 

the time of sleep and being unaware. 

lefarnah (call for commencement of prayer) is similar to adhan, 
except that in it, after the word falah, the words qad qamati 's-salat 

are  pronounced twice. This is what the Angel descending from the sky 
did,' and this is well known. Thereafter, it is proofw against al-Shafil 
(God bless him) when he maintains that iqamah is to be pronounced 
with single pronouncements, except the words qad qamati '5-salat that 

are pronounced twice. 
He (the rnu'adhdhin) is not to hasten"' the recitation of adhan and is 

to adopt rapid recitation for the iqatnah, due to the words of the Prophet 
(God bless him and grant him peace) to Bilal, "When you recite the 

adhan, do it in a relaxed manner,'9  but when you pronounce the iqatnah, 
do it rapidly."' This is an elaboration of (the underlying) recommenda-

tion. 
He is to face the qiblah while making the calls. The basis is that the 

Angel descending from the sky made the call for prayer while facing the 

If he does not face the qiblah, it is still valid due to the attainment 

'4The jurists conclude from this that it is imistaliabb (recommended). 

15  It is recorded by Ibn Majah, Ahmad, al-Bayhaqi and others. Al-Zaylal, vol. 1, 264-
65; al-'Ayni, vol. 2, 82-83. 

'It is recorded by Abfi aftwOd. In Abu Dawfid's report from Mu'adh ibn Jabal (God 
be pleased with him), 'Abd Allah ibn Zayd (God be pleased with him) describes the 
igarnali pronounced by the Angel. Al-Zaylal, vol. 1, 266; al-Ayni, vol. 2, 83. 

'imam al-Shafil (God bless him) relies on a report from Arias (God be pleased with 
him). The I-Janafis maintain that the report they rely upon is nitisli'hia and cannot be 

overturned with the report of a single person. 
'This is based upon the required practices of adhan. Some of these pertain to the 

adhari itself, while others refer to the qualifications of the nneatihdhin. 
' 9 For adhan, a space of a few moments is to be given between the statements of the 

adhan, This is not to be done for the iginali. 
'It is recorded by al-Tirmidhi. Al-Zayla'i, vol. I, 275; al-'Ayni, vol. 2, 89. 

This tradition has preceded as recorded by Abu Dawitd. 	
t, 274; al- 

Ayni, vol. 2, 90. 
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of the objective, however, it is deemed disapproved (tnakr,i ) due  
to the  

opposition of the sumiah. 

On pronouncing the word salah (hayya aln s-saluki) and the Word  

falah (hayya 	7-fit/iih ), he is to turn his face to the right and then to 

the left, because these words arc addressed to the people, therefore, they  

are pronounced while facing them. 
If he turns (in a circular fashion) on his pedestal," it is valid. He  

means thereby that (he may do so) if he is not able to turn his face to the 
right and to the left while keeping his feet planted in their place, as is the 

sunnah,23  something that may occur when the pedestal is spacious.24  if he  

does so without need, it is not permitted. 

It is preferred for the mu'adhdhin to insert his fingers in his ears. 

This is what the Prophet (God bless him and grant him peace) ordered 

Bildt (God be pleased with him) to do," and also because it is the best 
method of making the call. If he does not do so, it is (still) deemed 

proper (hasan), because it is not a primary sunnah (opposition to which 
amounts to innovation).26  

Tathwib27  for the fajr prayer, that is, hayya 	's-salah, hayya `alit  
1-falah, pronounced twice between adhan and iqamah is deemed good, 
because it is the time of sleep and heedlessness. It is disapproved for the 
remaining prayers." The meaning (of tathwib) is to return to the notifi-
cation after having notified (the time for prayer), and it is in accordance 

The jurists maintain that it is recommended to pronounce the adhan from a raised 
platform. In support, they mention reports about the places close to the mosque of the 
Prophet (God bless him and grant him peace) from where Bilal (God be pleased with 
him) used to make the call for prayer. 

"This refers to a tradition agreed upon by al-Bulthari and Muslim. Al-Zayla`i, vol. 1, 
276. 

-'It is stated in al-iiqayah that this refers to a situation where keeping his feet planted 
and turning may not result in proper "notification." 

"It is recorded by Ibn Majah in his Sunan. Al-Zaylal, vol. 1, 278; al-Ayni, vol. 2, 92. 
"

That is, it still does not take away from the proper pronouncement of the adhan. 
Further, the reason is that it was not mentioned in the tradition of Abd Allah ibn Zayd 
(God be pleased with him). 

"The literal meaning of tathwib is return. The word thawab is related to it as the 
benefit of the acts of returns to him. Here it means returning to the notification again and again. 

'"

For the remaining prayers it is considered an innovation. The Companions (God  belea 	• p 
sed with them) are reported to have looked down upon those who attempted to 

do this, calling it an innovation.  
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with what they practised. This  tathwib was initiated by the jurists of Kufa 
after the period of the Companions (God be pleased with them) due to 

the changing behaviour of the people. They made it specific to the fair 
prayer," as we have mentioned, while the later jurists preferred it for all 
prayers'" due to the emergence of laziness with respect to religious mat-
ters. Abc, YUsuf (God bless him) said that he did not see any harm in the 

mu'adhdhin saying to the amir (ruler) in all such blessings, "Peace on you, 

0 amir, the mercy of God and His blessings, hayya 	 hayya 

7-fatiih, may God have mercy on you." Muhammad (God bless him) dis-
regarded this as the people are all equal in social matters. Abu Ybsuf (God 
bless him) made it exclusive for the rulers due to their preoccupation with 
affairs of the Muslims so that they may not lose the congregation. The 

same applies to the qacji and the mufti?' 

He is to sit down (for a period) between adhan and iqamah, except in 

the case of the maghrib prayer. This is the view according to Abp. Hanifah 
(God bless him). The two disciples said that he is to sit for the maghrib 
prayer as well, for a brief moment, because it is necessary to separate 
the two and linking both is disapproved. This separation does not occur 
through silence due to the presence of such silence between the words of 

adhan. Thus, he is to separate the two by sitting as is done for two con-

secutive khutbahs (sermons). Abu Hanifah (God bless him) argues that 

delay is disapproved (makruh), thus, it is sufficient to make the minimum 

separation to avoid delay. In our issue the place is different and so is the 
voice, therefore, a separation takes place due to silence, and this is not the 

case in a khutbah.31  Al-Shafil (God bless him) said that he is to imple-

ment the separation through two raleahs keeping in view the practice 

for the remaining prayers. The distinction has been mentioned by us." 
Ya`gab, (Abu Yiisuf) said: "I saw Abu Hanifah, (God bless him) making 
the call for the maghrib prayer and pronouncing the iciarnah, and not 

sitting between the adhan and the iqamah." This conveys what we have 

"There are two darff traditions on this. One is recorded by al-Tirmidhi and the other 
by Ibn Majah. Al-Zaylal, vol. 1, 279. 

3°Without specifying the words to be used for it. 
"And, anyone employed in public service. 

The person and place are the same, therefore, analogy constructed upon the 
khutbah is not valid. 

13When he said that delay in it is disapproved. 
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said.t4  It is recommended that the mu'adhdhin be knowledgeable about 
the sunnah due to the words of the Prophet (God bless him and grant 
him peace), "The best of you should make the call for prayer."35  

For prayers lost, he is to pronounce the adhan and then the iqamah.36  
The basis is that the Prophet (God bless him and grant him peace) offered 
fajr as qada' (delayed substitute performance)" after the night of ta`ris 
(dismounting by the traveller late at night) with adhan and iqamah and 
this is proof against al-Shaft I (God bless him) who considers iqamah to 
be sufficient. 

If he has lost a number of prayers, he is to pronounce the adhan 
for the first and make the iqamah, on the basis of what we have related. 
He has a choice with respect to the rest. He may pronounce the adhan 
and the iqatnah if he likes, so that the qada' may conform fully to the 
ada' (timely performance), and if he likes he may restrict himself to the 
iqamah, because adhan is for the presence of the people and they are 
present. He (the Author—God be pleased with him) said: It is narrated 
from Muhammad (God bless him), that he is to make the iqamah for the 
remaining prayers and is not to make the adhan. The jurists said that it is 
possible that this is the view of all of the jurists. 

It is necessary° that he make the call to prayer (adhan) and the 
call for commencement (iqamah) in a state of purification, but if he 
does so without minor ablution (wudu'), it is still valid," because it is 
dhikr (remembrance) and not a prayer, thus, wudu' in this case is rec-
ommended as it is in the case of recitation. It is deemed disapproved 
(makrah )4" to make the iqamah without wudu' insofar as a separation 
(is created) between iqamah and saint (by the performance of wucja').41  

"That is, he is not to sit down between the two for ,naghrib. 
35 1t is recorded by Abil llawfid and Ibn Majah. 	vol. I, 279; al-Ayni, vol. 2, 

105. 

"That is, it is recommended for lost prayers whether they are offered in a congrega-
tion or alone. 
'71t is recorded by Abti Dawfid and Ibn Majah. Al-Zayla'i, vol. I, 281; al-'Ayni, vol. 2, 

105. 

That is, it is required by way of recommendation as is to be concluded from the rest 
of the statement. 

3S That is, it is valid without an accompanying disapproval. 
4"In this case, it is valid, but with an accompanying disapproval. 
''Assuming that the person making the iqamah has to pray with the congregation. 

It is however, narrated that even iqamah (without wudu') is not consid-

ered disapproved as it is one of the two adhans. It is also narrated that 

even adhan (without wudu') is considered disapproved as he is making a 

call for a state (of purification) that he has himself not answered. 

It is deemed disapproved that he make the call for prayer (adhan) 

when he is in a state of major impurity (janabah), by unanimous agree-

ment. The interpretation of the distinction42  in one narration43  is that the 

adhan 
is similar to prayer, therefore, purification from a state of enhanced 

ritual impurity is stipulated and so also for hadath, just as purification 

from both is necessary for the validity of salat, but in another narration, 

which is the narration of the ?dhir al-Riwayah there is no disapproval 

for the lighter of the two, acting upon the similarity between adhan and 

recitation where recitation is allowed without wudu', but not without 

bathing.44  (Imam Muhammad says) in al-Jamr al-Saghir: If he has made 

the call for prayer and that for commencement without wudu', he is not 

to repeat them, but in the case of the junub I would prefer that he repeat 

them. If, however, he does not repeat them, it (sa/at) is valid. In the first 

case, it is due to the lightness of the ritual impurity. As for the second, 
in repetition due to major ritual impurity there are two narrations. The 
more plausible of these is that he should repeat the adhan and not the 

iqamah, because the repetition of the adhan is lawful but not the iqamah. 

His statement that "if he does not repeat them, it is valid" means the the 

prayer is valid, as it is valid without adhan and iqamah. 

He said: Likewise, the woman makes the call to prayer, meaning 
thereby that it is recommended that the adhan be repeated in accordance 
with the sunnah. 

The call for a prayer is not to be made before the commencement of 

its time and it is to be repeated within the time. The reason is that adhan 
is meant for notification, and doing so before time leads to confusion. 

'Between purification from hadath, requiring wudu', not being disapproved and 
purification from janabah, requiring bathing, being disapproved. 

4  

From Abit klanifah (God bless him) maintaining that both types of impurities are 
disapproved for adlinti. 

44We have taken the liberty of altering al-Marghinani's text somewhat to explain the 
Issue. The commentators of (11-H/dap!' are unable to provide and explanation with the 
existing text. It appears that some text has been omitted by accident. A reading of the text 
preceding the problem area and the one that follows it shows that the learned Author is 
well aware of the issues and views. We have merely filled up the gaps. God knows best. 
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Abu Yusuf (God bless him) said, and this is also the opinion of al-

shatil (God bless him), that it is permitted for the fajr prayer in the  

second half of the night,45  and this is due to inherited transmission from  
the people of the two Harams. The proof against all is the statement of 
the Prophet (God bless him and grant him peace) to BUM, "Do not make 
the call for prayer until the rise of the dawn has become clear to you (like 
this)," and he spread his hands horizontally.4' 

The person on a journey is to make the call for prayer (adhan) and  

for its commencement (1qatizah), due to the saying of the Prophet (God 
bless him and grant him peace) to the two sons of Abu Malikah (God be 
pleased with them), "When you travel, both of you should make the call 
for prayer and both the call for commencement's' 

If both are given up together, it is considered makrith (disapproved), 

but if iqiimah is deemed sufficient, it is valid, because adhan is for ensur-
ing the attendance of people who are absent, whereas the travelling com-
panions are present. lqamah, however, is for announcing the commence-
ment, and this they need. 

If he prays in his house in the city, he is to pray with the adhan and 
the iqamah, so that the performance of the prayer is in the form of a 
congregation; but if he gives this up, it is valid, due to the saying of Ibn 
Mas'ild (God be pleased with him), "The adhan of the locality is sufficient 
for us." 

Chapter 10 

The Conditions that Precede Prayer 

It is obligatory for the person praying to give precedence to purification 
from ritual and actual physical impurities in the manner we indicated 
in what has preceded.' God, the Exalted, has said, "And thy garments 
keep free from stain!' and he said, "If you are in a state of ceremonial 
impurity, bathe your whole body.."; And he is to cover his private parts, 
due to the words of the Exalted, "Wear your beautiful apparel at every 
time and place of prayer,"4  that is, what will cover your private parts at the 
time of each prayer. The Prophet (God bless him and grant him peace) 
has said, "There is no prayer for a woman who has started menstruating, 
except through a covering,"' that is, a woman who has attained puberty.' 

The ̀ awrah (private parts) of a man extends from what is below the 
navel up to his knees, due to the words of the Prophet (God bless him 
and grant him peace), "The awrah of a man is between his navel and his 
knees.." It is also reported in the words, "What is below the navel up to 
what is below the knees."' This reveals that the navel is not included in the 

45
This rule has special relevance where people begin fasting with the adhan. In such 

a case, making the call before time during Ramadan is likely to lead to confusion, as the 
Author states. 

46
It is recorded by Abu Dawud. Al-Zaylei, vol. 1, 283; al- Ayni, vol. 2, 113. 

471t is recorded by all the six Imams of the sound compilations. Al-ZaYla`i, 
al-'Ayni, vol. 2, 1141. 	

vol. 1, 290;  

'In the Book of Talirah, especially the chapter on cleansing of impurities. 
'Qur'an 74:4 
;Qur'an 5:6 
'Qur'an 7:31. The word "mosque" in the verse is interpreted to mean salat, as the 

Author states. 
511 is recorded by the compilers of the Sunan, except al-Nasal. The tradition is 

related from `A'ishah (God be pleased with her). Al-Zayla'i, vol. 1, 295; al-Ayni, vol. 
2, 120. 

'That is, considering the basis of bulugh (puberty) or menstruation as bulugh itself, 
because a menstruating woman cannot pray with or without a covering. 

'It is recorded by al-Dar'qutni in his Sunan. It is also recorded by Ahmad in his 
Al-Zayia`i, vol. a, 296; al-Wyni, vol. 2, 121. 

1This tradition is also recorded by al-Dar'qutni. Al-Zaylel, vol. a, 298. 
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private parts, as against what is maintained by al-Shafici (God bless him), 
and the knees are included in the private parts, which is again opposed 

to his opinion. The word an (up to) is to be interpreted as the word ma`  

(including), acting on the meaning of the word Nitta (until, uptil) or 

by acting upon the words of the Prophet (God bless him and grant him 
peace), "The knees are included in the private parts."9  

The entire body of a freewoman is the `awrah, except for her face 
and the palms of her two hands, due to the words of the Prophet (God 
bless him and grant him peace), "A woman is a concealed `awrael° The 
exemption of the areas (parts) is due to the necessity of uncovering them. 
He (God be pleased with him) said that this is explicit in holding that the 

feet are also the `awrah, but it is related that they are not and that is the 

correct view. 
If she prays when a fourth or third" of her calf is uncovered, she is to 

repeat her prayer, according to Abu Hanifah and Muhammad (God bless 
them). If it is less than a fourth, she is not to repeat it. Abu Yasuf (God 
bless him) said that she is not to repeat it even if less than one-half of the 
calf is uncovered. The reason is that a thing is described through its major 
part when what is being compared to it is less than it, for this is how both 
terms of comparison are used. With respect to one-half, there are two 
narrations from him. Thus, he considers either exceeding the minimum 
or not reducing the maximum. The two jurists argue that one-fourth 
conveys the meaning of the complete limb, as was the case in the rub-
bing (mash) of the head or shaving the head after ihram. Thus, a person 
looking at another's face reports that he has seen it, even though he has 
not seen more than one of its four sides. 

The hair, the front of the torso and thighs are similar, that is, their 
rules are based on the same disagreement, because each one of them is 
a separate body part. The meaning is the hair that hangs down from the 
head, and this is correct. The washing of these was set aside in the case of 
jannbah due to the hardship involved. The genitals ( (awrah ghalizah) are 

9 It is recorded by al-Dar'qutni in his Sunan. Al-Zayla'i, vol. 1, 297; al-Ayni, vol. 2, 
123. 

'"1t is recorded by al-Tirmidhi from Abd Allah ibn Mas'ad (God be pleased with 
him). Al-Zayla`i, vol. 1, 298; al-'Ayni, vol. 2, 124. 

"This is how the text is transmitted from Muhammad (God bless him) with fourth 

and third. Some later scholars have, therefore, omitted "third" from the text, while oth-
ers maintain that fourth is based on qiyas and third on istihsan. 

governed by the same disagreement, although the penis is considered a 

separate limb and so are the testicles. This is the correct view, that is, not 

att is ǹiaaws  roah 

one.  
for a man is the (awrah for an arnah and so is the 

fnooff her torso and her back. What is besides this of her body is not 

part the ̀ awrah. This is based on the words of `Umar (God be pleased 

treatingr o  

with him), "Get rid of your veil stinking wretch, do you wish to pass as 
a  freewoman:' Further, she usually goes out on errands for her master 
in  her work clothes, thus, to avoid hardship, her state is judged to be like 
that of a woman in the prohibited category for all men. 

One who does not find anything'3  with which to remove impurity 
(from his dress), is to pray with it, and is not to repeat it. This is inter-
preted in two ways. In case one-fourth or more of the dress is pure, he 
is to pray in it, but if he prays naked, his prayer is not valid, because a 
fourth of a thing stands in the place of the whole. If less than one-fourth 
is pure, then, the rule is the same according to Muhammad (God bless 
him), and it is also one opinion of al-Shafi'i (God bless him). The rea-
son is that praying in it leads to the giving up of one obligation," while 
praying naked amounts to giving up several obligations." According to 
Abu Hanifah and Abii Yasuf (God bless them) he has a choice between 
praying naked and praying in the dress, and the latter is preferable. The 
reason is that both' are obstacles in the way of permissibility of prayer in 
the case of a choice" and are similar in terms of the amount of exemp-
tion;' thus, they are similar with respect to the tiukm of prayer.'9  The 
giving up of a thing for its substitute does not amount to giving up of 
the obligation." The preference is created because covering of the private 

"It is gharib in these words. A report conveying the same meaning has been recorded 
by Abd aI-Razzaq. Al-Zayla`i, vol. i, 3oo; al-'Ayni, vol. 2, 133-34. 

°That is, some liquid. 
"And that is purification. Thus, he is choosing one with the minimum deficiency. 
'5As it is recommended (see next rule) that if he is praying naked, he adopt the sitting 

	

posture, therefore, he will be giving up qiyam, 	sujOci and even the covering of the 
awrah. 

'Impurity and nakedness. 
'7That is, when one has the ability to overcome both. 
'Of one-fourth. 

"'That is, one or the other can be chosen. 
That is, of qiyam, 	sujad and 'awrah. 
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parts is not specific to prayer alone (being required otherwise too), while  

purification is specific to it. 
A person who does not find a dress is to pray naked in the sitting  

posture, bowing and prostrating by indication.' This is what the Com-
panions of the Prophet (God bless him and grant him peace) did.22  If 
he prays in the standing posture, his prayer is valid. The reason is that 
in the sitting posture the private parts are covered, while in the stand-

ing posture he is able to perform the arkan. He may, therefore, incline 

towards any of the two he likes, except that the first is preferable. The 
reason is that covering is obligatory due to the claim of prayer and as a 
right of the public," and also because there is no substitute for it," while 

indication is a substitute of the arkan. 
The worshipper is to form the niyyah (iontention)" for the prayer that 

he is about to offer without separating the niyyah from the tahrimah 
with any act. The legal basis for this are the words of the Prophet (God 
bless him and grant him peace), "Acts are determined by intentions."26  
Further, the commencement of prayer is by standing up for it, which is 
an act that vacillates between normal movement and worship and a dis-
tinction cannot be made except through niyyah. The niyyah that precedes 
takbir is operative when the takbir is pronounced as long as an act is not 
performed that cuts off such operation; and it is an act that is not com-
patible with prayer. The niyyah that is formed after the takbir is not to 
be taken into account,27  because the acts that precede it are not worship 
due to the absence of niyyah. In the case of fasting it is permitted due to 
necessity. Niyyah is resolve and the condition is that the worshipper know 

'According to al-Ayni, what the Author has stated is transmitted from Ibn 'Abbas, 
Ibn `Umar, 	arimah, Qatadah, al-Awzal and Ahmad. Al-Muzani said that he is to 
pray in the sitting posture alone. Mujahid, Zufar, Malik, al-Shafi'i and Ibn al-Mundhir 
said that he is to pray standing and also perform mkt-4' and sujud. Al-Ayni, vol. 2, 136. 

9t is gharib, however, it is recorded by Abd al-Razzaq. Al-Zaylaci, vol. 1, 301; 
vol. 2, 137. See next note, however. 

"Adopting a covering is obligatory otherwise one becomes a public nuisance. 
74For a covering. 
"Most jurists agree that niyyah of the qalb without the use of words is valid, as the 

Author states below. 
2,6

1t is recorded in all the six sound compilations. Al-Zayla`i, vol. 1, 301; vol. 
2,138. 

vAl-Karkhi states that it is acknowledged as long as he is within thatiel'. Opinions 
may vary as to the limit up to which such niyyah is to be acknowledged. The maximum 
limit in such views is up to the rukie. 
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in  his heart as to which prayer it is. Pronouncing it in words is of no legal 
consequence, but it is considered good insofar as it helps in focusing his 
resolve. Thereafter, if the prayer is supererogatory, an unqualified niyyah 

is sufficient likewise if it is a sunnah prayer, according to the sound report. 
If it is an obligatory prayer, it is necessary to identify the obligation, like 

zuhr for example, due to the various obligations. 
If he is following another in prayer, he formulates the intention for 

the prayer as well as for following that person. The reason is that invalid-
ity of his prayer" is binding on him as well, therefore, it is necessary for 

him  t o 
He said: 

accept it. . 
t is to face the direction of the qiblah, due to the words of 

saacice ie  H   

the Exalted, "Turn then your face in the direction of the Sacred Mosque: 
Wherever you are, turn your faces in that direction."29  Thereafter, the per-
son present in Mecca should fix his eyes on the Ka`bah," and one who is 
not there should fix them on its direction; this is the sound view. The 
reason is that obligation is imposed according to ability. 

A person in a state of fear3i may pray in any direction that it is pos-
sible for him, due to the realisation of an obstacle and here it resembles 
the case of the person who does not know the direction of the qiblah. 

If the direction of the qiblah has become vague for him and there is 
no one around him whom he can ask, he is to strive to the best of his 
ability to find it and pray (in the direction he has determined). The rea-
son is that the Companions (God be pleased with them) undertook an 
investigation and prayed (in the direction determined), and the Messen-
ger of God (God bless him and grant him peace) did not negate their 
act." It is obligatory to act on the basis of the apparent evidence when 
another superior evidence is not available. Seeking information in this 
case is better than (personal) investigation. 
(in dffetheetmcoinnmies to know, after he has prayed, that he made a mistake 

"The imam's 

prye

th
n determining thedi rect ion), he is not to repeat his prayer. Al-Shafil 

29Qur'an 2:144 

trheCeoKrdaebdahb.ymal:zBauyichia  

30
There is a tradition from Ibn 'Abbas (God be pleased with both) about this, 

arivoain.c11, M30u3slim. Another tradition recorded from Abu Hurayrah 
(God be pleased with him) by al-Tirmidhl talks about fixing the eyes on the direction of 

32'From the enemy, predators, drowning or for some other reason. 3  

As in a tradition recorded by Abu Dawtid, al-Tirmidhi and Ibn Majah. vol. 1, 304. 
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parts is not specific to prayer alone (being required otherwise too), while  
purification is specific to it. 

A person who does not find a dress is to pray naked in the sitting 
posture, bowing and prostrating by indication.' This is what the Com.. 
panions of the Prophet (God bless him and grant him peace) did.22 If  

i he prays in the standing posture, his prayer is valid. The reason is that 
in the sitting posture the private parts are covered, while in the stand-

ing posture he is able to perform the arkan. He may, therefore, incline 
towards any of the two he likes, except that the first is preferable. The 
reason is that covering is obligatory due to the claim of prayer and as a 

right of the public,23  and also because there is no substitute for it,24  while 
indication is a substitute of the arkan. 

The worshipper is to form the niyyah (intention)15  for the prayer that 
he is about to offer without separating the niyyah from the tahrimah 
with any act. The legal basis for this are the words of the Prophet (God 
bless him and grant him peace), "Acts are determined by intentions."26  
Further, the commencement of prayer is by standing up for it, which is 
an act that vacillates between normal movement and worship and a dis-
tinction cannot be made except through niyyah. The niyyah that precedes 
takbir is operative when the takbir is pronounced as long as an act is not 
performed that cuts off such operation; and it is an act that is not com-
patible with prayer. The niyyah that is formed after the takbir is not to 
be taken into account,27  because the acts that precede it are not worship 
due to the absence of niyyah. In the case of fasting it is permitted due to 
necessity. Niyyah is resolve and the condition is that the worshipper know 

'According to al-Ayni, what the Author has stated is transmitted from Ibn 'Abbas, 
Ibn `Umar, Ata, `Ikrimah, Qatadah, al-Awzd'i and Ahmad. Al-Muzani said that he is to 
pray in the sitting posture alone. Mujahid, Zufar, Malik, al-Shafil and Ibn al-Mundhir 
said that he is to pray standing and also perform rukd and sujad. Al-Ayni, vol. 2,136. 

"It is gharib, however, it is recorded by Abd al-Razzaq. Al-Zayla`i, vol. 1, 301; al-Aym, 
vol. z, 137. See next note, however. 

23Adopting a covering is obligatory otherwise one becomes a public nuisance. 
14For a covering. 

Most jurists agree that niyyah of the qalb without the use of words is valid, as the 
Author states below. 

"It is recorded in all the six sound compilations. Al-Zayla`i, vol. 1, 301; 
2,138. 

"Al-Karkhi states that it is acknowledged as long as he is within thand. Opinions 
may vary as to the limit up to which such niyyah is to be acknowledged. The maximum  
limit in such views is up to the ruica`. 
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in his heart as to which prayer it is. Pronouncing it in words is of no legal 
consequence, but it is considered good insofar as it helps in focusing his 
resolve. Thereafter, if the prayer is supererogatory, an unqualified niyyah 
is sufficient likewise if it is a sunnah prayer, according to the sound report. 
If it is an obligatory prayer, it is necessary to identify the obligation, like 

zuhr for example, due to the various obligations. 
If he is following another in prayer, he formulates the intention for 

the prayer as well as for following that person. The reason is that invalid-
ity of his prayer's  is binding on him as well, therefore, it is necessary for 
him to accept it. 

He said: He is to face the direction of the qiblah, due to the words of 
the Exalted, "Turn then your face in the direction of the Sacred Mosque: 
Wherever you are, turn your faces in that direction."29  Thereafter, the per-
son present in Mecca should fix his eyes on the Ka`bah,3° and one who is 
not there should fix them on its direction; this is the sound view. The 
reason is that obligation is imposed according to ability. 

A person in a state of fear3' may pray in any direction that it is pos-
sible for him, due to the realisation of an obstacle and here it resembles 
the case of the person who does not know the direction of the qiblah. 

If the direction of the qiblah has become vague for him and there is 
no one around him whom he can ask, he is to strive to the best of his 
ability to find it and pray (in the direction he has determined). The rea-
son is that the Companions (God be pleased with them) undertook an 
investigation and prayed (in the direction determined), and the Messen-
ger of God (God bless him and grant him peace) did not negate their 
act.3" It is obligatory to act on the basis of the apparent evidence when 
another superior evidence is not available. Seeking information in this 
case is better than (personal) investigation. 

If he comes to know, after he has prayed, that he made a mistake 
(in determining the direction), he is not to repeat his prayer. Al-Shafil 

'The imam's prayer. 
29Qur'an 2:144 
"There is a tradition from Ibn 'Abbas (God be pleased with both) about this, 

recorded by al-Bukhari and Muslim. Another tradition recorded from Abii. Hurayrah 
(God be pleased with him) by al-Tirmidhi talks about fixing the eyes on the direction of 
the Ka'bah. Al-Zayla`i, vol. 1, 303. 3 

 :From the enemy, predators, drowning or for some other reason. 3  

As in a tradition recorded by Abu Dawud, al-Tirmidhi and Ibn Majah. 
vol. 1, 304. 
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(God bless him) said that he is to repeat it if he had his back towards the  

qiblah, due to the certainty that he made an error. We maintain that the 

only thing he is capable of is to face the direction he has estimated, and 

obligation is always qualified with ability. 
If he comes to know of the error during prayer he is to turn towards 

the qiblah and continue praying. The reason is that the people of Quba,  

when they heard about the change of the qiblah, turned towards it away 

from the direction they were facing. The Prophet (God bless him and 
grant him peace) deemed this as good." Likewise, if his opinion about 

the direction changes during prayer he is to turn towards the new direc-

tion due to the obligation of acting upon ipihad in matters of direction 

without annulling what has been already performed. 

He said: If a person leading a group in prayer on a pitch black night, 

estimates the direction of the qiblah and prays towards the east, while 

those following him estimate it too and each one of them prays in 
another direction, when all are praying behind him, not realising what 
the imam has done, then, their prayer is valid, due to their facing a direc- 
tion that is estimated. This difference in direction does not act as an 
obstacle (for validity of prayer). If one of them comes to know about the 
direction taken by the imam, his prayer is nullified, because he has come 
to believe that the imam has made a mistake, and likewise for one who is 
standing in front of the imam, because he has given up the obligation of 
the place (of standing). 

Chapter 11 

The Description of Prayer 

The definitive obligations (fara'id)' of prayer are six: (1) tahrimah,2  due 
to the words of the Exalted. "Proclaim the greatness of your Lord."3  
The meaning is the opening takbir; (2) qiyam,4  due to the words of 
the Exalted, "And stand before God in a devout (frame of mind),"5; (3) 

qira'ah (recitation), due to the words of the Exalted, "Recite what is easy 

'The Author has used the term fara'id and not arkan, because fara'id is a wider term 
that includes the arkan and the shurat. Qiyam, qira'ah, ruku' and sujad are the primary 
arkan. The qa'dah is not a primary ruku, because it is not so in the first rak'ah. Tahrtmah 
is a condition for the permissibility of prayer. 

'The Author applies the term tahrimah to the first takbir, because it prohibits things 
that were permissible prior to it. The definitive obligation of the opening takbir is estab-
lished through the Qur'an, the Sunnah and ijma`. In the Qur'an it is the verse: "And 
remembers the name of his Guardian-Lord, and prays." (Qur'an 87:151 This verse was 
revealed about the opening takbir and it gives the meaning of "outside prayer." The verse, 
And proclaim the greatness of your Lord," [Qur'an 74:31 means proclaim it inside the 

prayer. This statement means that the verse contains a command and the command 
gives rise to an obligation. If this obligation does not pertain to the opening takbir, it 
applies only to takbirs other than the opening takbir. The Sunnah is a transmission from 
Abu Hurayrah and Abu Sald al-Khudri (God be pleased with them) that the Prophet 
(God bless him and grant him peace) said, "The key to sal& is purification, its tahritn is 
the takbir, and its tahlil is the taslim." It has been related by al-Tirmidhi and Ibn Majah. 
The claim of ijma', however, means the consensus of the commentators of the Qur'an. 

}Qur'an 74:3 
4The verse contains a command, and a command gives rise to obligation. Qiyam is, 

therefore, a ruku of the obligatory prayer and not of the nail prayers, as these are not 
covered by the verse. 

'Qur'an 2:238 

ntt is recorded by al-Bukhari and Muslim in a tradition from Ibn 'Umar (God be 
pleased with both). Al-Zayla`i, vol. 1, 305. 
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from the Qur'an"; (4) mica' (bowing) and (5) sajud (prostrations), due  
to the words of the Exalted, "sow down, prostrate yourselves, and adore 

your Lord."7; and (6) qa`dah (the sitting posture) at the end of salat to  

the extent of tashahhud, due to the words of the Prophet (God bless him 

and grant him peace) to Ibn Mas'ad (God be pleased with him) when he 

instructed him about tashahhud,' "When you said this or you have done  

this, then your sal& is complete.'" He made completion contingent upon 

the act, whether or not something is recited. 

He said: What is besides this is part of the sunnah. He (al-Quclri) 

used the word sunnah in an unqualified sense although these acts include  

obligations (wajibia)," like the recitation of al-Fatihah (the Opening) 

and following it up with a surah, the observance of an order in acts that 

'Qur'an 73:20. The extent of the recitation will be discussed in the chapter on recita-

tion. 
'Qur'an 22:77 

'The last qddah is a part of the fardid, however, it is not part of the arkan. The  
difference between a rukn and a fard is that the rukn is something through which a thing 

is elaborated (identified); the salat is not elaborated through the qddah. The meaning of 
salat is explained through qiyam, qirdah, rukd and sujad. Recall our earlier explanation 
of primary and secondary arkein; the distinction leads to some practical differences. 

'It may be said here that this is a khabar wahid, and even if it is explicit, it cannot 
establish a definitive obligation ( lard). How then can it establish such a fundamental 
obligation? The response would be that the words of the Exalted, "Establish prayer," are 
mujmal ( unelaborated) and the khabar wahid is linked to it as a bayan. When a probable 
'zanni) evidence is linked to a verse as its bayan, the hukm is associated with the Qur'an 
and not with the probable evidence. Against this an objection may be raised that this is 
the situation with respect to the recitation of the Fatihah, but that is not established as a 
rukn. The response would be that the text requiring the recitation of the Fatihah is not 
mujmal, rather it is specific ()chins). An addition over this would amount to abrogation 
through a khabar wahid, and that is not permitted. 

'It is recorded by Abu Davnid. AI-Zaylal, vol. 1, 306. 
The meaning of wajibat of Flat is that prayer is valid without them, however, pros-

trations of error are required for omitting them. The sunnah, on the other hand, means 
an act that the Prophet (God bless him and grant him peace) performed persistently and 
did not give them up except for a valid excuse, Ike !hand, ta'awwudh, and the takbirs or 
ruku' and sujad. The meaning is similar to that of the sunnah mu'akkadah, which we 
have translated as "required practice." As compared to these, the ado& are those acts that 
the Prophet (God bless him and grant him peace) undertook once or twice, like the 
additional tasbihat during ruka' and sujad (that is, beyond three) as well as additional 
recitation beyond the required. 

 

have been prescribed by way of repetition,' the first sitting posture, the 

recitation of the tashahhud in the final sitting posture, the qunut (suppli-

cation)  and the war prayer, the takbirs of the two 'ids, reciting aloud in 
requires loud recitation, and silent recitation of what requires silent 

a  
for which reason the prostrations of error are obligatory for 

‘rvebca ittrt eiIl' 
 

relinquishing such recitation. This is the sound view. These have been 

called sunnah in the Book as their obligation has been established by the 

sunnah. 
He said: When the worshipper commences prayer, he is to pronounce 

the takbir, due to what we have recited. The Prophet (God bless him and 

grant him peace) said, "Its tahrim is the takbfr." 3  Takbir (outside saiar) is 

a condition in our view with al -Shafii (God bless him) disagreeing. Thus, 
whoever pronounces the tahrim for the definitive obligation (fard) may 
offer the voluntary (supererogatory) prayers with it too, in our view. He 

(al-Shafici) says that what is stipulated for it (the tahrimah) is stipulated 
for the remaining arkan'; and this is a sign of being a rukn (essential ele-
ment)." Our evidence is that God has used it in conjunction with salat in 
His words, "And remembers the name of his Guardian-Lord, and prays."' 
The implication of the verse is separation, therefore, it is not repeated like 
the repetition of the arkan. The stipulation of conditions for the tahrim 
are due to its link with qiyittn.'7  

He is to raise his hands with the takbir, and this is a sunnah." The 
reason is that the Prophet (God bless him and grant him peace) did this 
persistently.'9  This statement (of al-Quclari) indicates the stipulation of 
its conjunction and this is reported from Abu Yusuf (God bless him) and 

'Like the sujfid, as these are to be repeated in each rak`ah, and sequential order in 
them is obligatory. Likewise, a sequential order in the rak'ahs is not lard. 

'3It is recorded by Abu Dawud, al-Tirmidhi and lbn Majah from 'Ali (God be pleased 
with him). Al-Zayla'i, vol. 1, 307. 

'4Like facing the qiblah, covering the ̀ awrah, taharah and niyyah. 
'5Therefore, supererogatory prayers are not to be performed with the tahrirnah of the 

lard, in his view. 
'Qur'an 87:15 

'?That is, the stipulations for the other arkan are stipulated for the tahrim, as claimed 
by al-Shafil (God bless him), due to its close link with qiyam, otherwise a separation 
would occur between tahrim and salat. 

'That is, for the first takbir. 

him peace), and among these is one from Ilan `Umar (God be pleased with both) that 
has been recorded by all the six sound compilations. Al-Zaylal, vol. 1, 308. 
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is narrated from al-Tahawi (God bless him), and the sound view is that 
he is to raise his hands first and then pronounce the takbir, because his 
act is the denial of the greatness of all things other than God, the Exalted, 
and the negation has precedence over affirmation. 

He is to raise his hands till his thumbs are parallel to his earlobes. 
According to al-Shaftl (God bless him) he is to raise them up to
shoulders. The same rule is assigned to the takbir of the qunut, 'Id and 
funeral prayers. He relies on the tradition of Abu Humayd al-Saldi  
be pleased with him) who said, "When the Prophet (God bless him and 
grant him peace) used to pronounce the takbir, he raised his hands up to 
his shoulders."" We rely on the reports of Wa'il ibn Hajar, al-Barra' and 

Anas (God be pleased with them) that "the Prophet (God bless him and 
grant him peace) when he pronounced takbir, used to raise his hands till 
they were parallel to his ears."' Further, raising of the hands is for noti-
fying the deaf (who cannot hear) and it is as we have stated (up to the 
ears). What he has related is confined to the case of inability (to do so). A 
woman raises her hands up to the shoulders. This is sound as it is com-
patible with her covering. 

If in place of the takbir, he says Allah Ajall or Aczam or al-Rahman 
Akbar or la ilaha Ma Allah, or another name of God, the Exalted, his pro-
nouncement is valid according to Abu Hanifah and Muhammad (God 
bless them). Abu Yasuf (God bless him) said that if he can pronounce 
the takbir, then it is not valid unless he uses the words Allahu Akbar 
or Allahu al-Akbar or Allahu al-Kabir. Al-Shafti (God bless him) said 
that it is not valid except with the first two phrases (out of the three). 
Malik (God bless him) said that it is not valid except with the use of the 
first phrase, because that is what has been transmitted.' The basis for 
reliance in this are the texts. Al-Shafi'i (God bless him) maintains that 
using the definite article "al" in the phrase is more eloquent for purposes 
of praise and, therefore, stands in place of the word without it. Abu Yasuf 
(God bless him) maintains that the forms "afal" and "fail" have the same 
strength when used for the attributes of God, the Exalted. This is different 

"It is recorded by al-Bukhari and the four compilers of the Sunan. AI Zayla`i, 
309.  

'One 
version of this tradition is recorded by Muslim from W5'iI. Al-Zaylaq,  

310. 

vol. 1, 

vol. 1, 

_  
"There are several traditions and one is recorded by al-Tirmidhi in his al-frin" • 

Zaylei, vol. 1, 311. 

from the case where the person is not able to pronounce them, for here 
able to express the meaning. The two jurists (Abu Hanifah and 

Muhammad) 
 only 

 aonlirriad) maintain that takbir is the literal expression of greatness 
and this is achieved (whatever the names used). 

If he commences prayer in Farsi or recites it in Farsi or slaughters an 

animal with a pronouncement in Farsi, when he can pronounce the Ara-
bic form, his acts are deemed valid according to Abu Hanifah (God bless 
him). The two disciples said that only the slaughter is valid, however, if 
he cannot pronounce in Arabic, his acts are valid. As for the discussion 

about the commencement of saint, Muhammad sides with Abt] Hanifah 
(God bless them) with respect to Arabic, while he sides with Abu Yfisuf 
(God bless him) regarding the opinion about Farsi. The reason is that the 
language of the Arabs has merits that are not to be found in other lan-
guages. As for the discussion about recitation, the interpretation of the 
words of the two jurists is that the Qur'an is the name for the Arabic 
syntax as has been stated by the text, however, in case of inability (to pro-
nounce it), it is sufficient to do so in meaning like indications (of bowing 
and prostrating) in prayer. This is different from the pronouncement of 
the names as this can be done in each tongue. Abu Hanifah (God bless 
him) relies on the words of the Exalted, "Without doubt it is (announced) 
in the revealed Books of former peoples,"'3  and they did not speak this 
language. Thus, it is permitted in case of inability. Nevertheless, the per-
son does come to oppose the inherited sunnah. The pronouncements 
are valid in any language other than Farsi due to what we have recited. 
The meaning does not differ due to a difference in languages; the dis-
agreement is about reckoning it (Farsi) as equivalent (to Arabic in the 
spiritual sense). There is also no disagreement that it invalidates prayer. 
It is reported that the Imam reverted to the opinion of the two disciples 
in the essential issue, and this is what is relied upon. The khutbah and the 
tashahhud are governed by the same juristic disagreement. In the case of 
adhlafnhe o  , the practiceof the people is taken into account.24  

commences prayer with the words Allahumma ighfir Ii (0 God 
forgive me), it is not permitted (as a beginning). The reason is that his 
isttia:tement is mixed up with his own needs, therefore, it does not amount 
to puureeagnlo2r6i,:6 ca tion. If he commences it with Allahumma, then it is said z,Q  

tBo be  ecauascektnhoewlepudrpgeodse.  of the adhan is notification. If this is done in another language, 
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that it is valid," because its meaning is "0 God." It is also said that it is 
not valid as the meaning is "0 God grant us your blessings," in which case 

it becomes a supplication.' 

He said: He is to place his right hand over his left hand below the 
navel, due to the words of the Prophet (God bless him and grant him 

peace), "A part of the sunnah is the placing of the right over the left below  

the navel."2 j This is proof against Malik (God bless him), in leaving the 
hands unfolded, and also against al-Shafi`i (God bless him) in folding 
them over the breast.' Further, the reason is that in placing them under 
the navel there is greater humility (and acknowledging the greatness of 
God), and that is the purpose. Thereafter, placing one hand over the 

other29  is a sunnah that is part of standing up for prayer according to 
Abfi Hanifah and Abu Yusuf (God bless them), so much so that they are 
not left hanging even during glorification (thand)." The rule is that each 

qiyarn (performance of prayer), in which a recitation (dhikr) is prescribed 

by the sunnah, the hands are to be folded, and they are not to be folded 
for performance in which such recitation is not prescribed. Thus they are 
to be folded in the state of qunat (supplication), funeral prayer, but they 

are to be released during the qawmah (rising up from rukr4`) and between 

the takbirs of the 'id (in which there is no dhikr or recitation). 

Thereafter, he says: subhanak 'allethurnma 	upto its end. Accord- 

ing to Abu Yusuf (God bless him), he is to add to this, "Miff wajjahtu 

wajhi (For me, I have set my face, firmly and truly, towards Him....)"31  

up to its end, due to the narration of 'Ali (God be pleased with him) 
from the Prophet (God bless him and grant him peace), that he used to 

"Opinion of the jurists of Basrah. 
"Opinion of the jurists of Kfifah. 
27It is recorded by Abu Dawfid from 'Ali (God be pleased with him). 

1, 313. It is said to be a statement of 'Ali (God bless him) and its isnad going up to ui` 

Prophet (God bless him and grant him peace) are not sound. Al-Wyni,  
v°l  "The reason is that the traditions relied upon by them conflict. Secal:`A2;i8mI1'."1.  

182-83. 
29AS to its timing. 
3°While saying "subhanak 'allahumma. ." 
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say this.32  The two jurists rely on the narration of Anas (God be pleased 
with him) that "the Prophet (God bless him and grant him peace) on 
opening the prayer used to pronounce the takbir and recite, subhanak 
'allahumma. ... up to its end, and did not add anything to this?'" What 
Abu Yusuf (God bless him) has related is to be interpreted to mean the 

prayer of tahajjud.34  His words, "Wa jalla thana'uka" have not been men-
tioned in the well known traditions, therefore, they are not to be brought 
into the definitive obligations (fara'ic1). It is also better not to bring in the 

words, "Inni wajjahtu waRzi" prior to the takbir so that the niyyah gets 
linked to it, and this is the sound view.35  

He is to seek refuge with God from the cursed Satan,36  due to the 
words of the Exalted, "When you read the Qur'an, seek God's protec-
tion from Satan the rejected one."37  The meaning is: when you decide 
to recite the Qur'an. It is preferable if the worshipper says, "Asta`idhu 
billahi... ," so that his words conform with those in the Qur'an, however, 
very close to these are, "A ̀Cidhu billahi. ..." Thereafter, al-ta`awwudh is 
associated with recitation and not with thana', according to Abu Hanifah 
and Muhammad (God bless them), due to what we have recited, so that 
it is pronounced by one catching up with the imam (the masbuq), but not 
one following him till he catches up (from the start or after catching up). 
It is to be delayed till after the takbirs of 'id, but Abu Yusuf (God bless 
him), disagrees with this. 

He said: He is (then) to recite bismillahi 'r-rahmani 'r-rahim (in the 
name of God, Most Merciful and Compassionate). This is how it has 
been transmitted in well known traditions.38  

3211 is gharib in its narration from 'Ali (God be pleased with him). A tradition from 
labir (God be pleased with him) is recorded by al-Bayhaqi, but it is not a qawi tradition. 
Al-Zaylaci, vol. 1, 318. 

"It is recorded by al-Dar'qutni in his Sunan. It is a dalf tradition. Al-Z.ayla`i, vol. 1, 
230. He mentions other traditions that convey the same meaning. Ibid., 321-22. 

:These are nawafil, and there is some flexibility with respect to them. 
'This is said to counter the view of some later jurists who said that these words may 

be 36By 	
before takbir. 

By reciting dudhu 	. . after reciting subhimaka 'itahumma. . 37  

.eQue an 16:98 
_, 3  Th.  e traditions are recorded by Ibn Khuzaymah, Ibn klibban, al-Hakim and al- 

Al-Zaylei, vol. 1, 323-24. 

3 e  thaw' 

or after it. Al-Ayni, 
79. The Author does not say whether this is to be said prior to th 

vol. z, 184. 

'Qur'an 6: 
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He is to pronounce them inaudibly," due to the statement of Ibn 

Mas`Ucl (God be pleased with him) that four pronouncements are to be  

made inaudibly by the imam; he mentioned among them at-ta'awwadh, 

tasniiyyah and amin.4" Al-Shafil (God bless him) said that he is to pro-

nounce the tastniyyah through an audible recitation due to the report 

that "the Prophet (God bless him and grant him peace) recited the tas.. 

iniyyah audibly in his prayer."4' We say in response to this that it is to 

be interpreted to mean that it was done for the purpose of instruction, 
because Anas (God he pleased with him) has reported that the Prophet 
(God bless him and grant him peace) did not pronounce it audibly.42  
Thereafter, according to Abu Hanifah (God bless him), like ta`awwudh 
he is not to pronounce it in each raleah. It is also reported from him that 

he permitted this as a precaution,43  which is the view of the two jurists. 

He is not to recite it, however, between a sfirah and the Fatiliah,44  except 
according to Muhammad (God bless him), who maintains that he is to 
do so in a prayer that is offered inaudibly.45  

Thereafter, he is to recite the Fatihat al-Kitab (the Opening) and a 
surah or three verses from any surah that he likes. The recitation of al-
Rtilph is not established as a mkt, (essential element) of prayer, and 

likewise the addition of a saralt to it. Al-Shaft`i (God bless him) dis-

agrees with this to the extent of al-Fatiliah, while Malik (God bless him) 
disagrees with respect to both. He (Malik) relies on the saying of the 
Prophet (God bless him and grant him peace), "There is no prayer with-
out the Fatihat al-Kitab and a sarah with it." 46  Al-Shafi`i (God bless him) 
relies on the words of the Prophet (God bless him and grant him peace), 
"There is no prayer without the Fatihat al-Kitab."47  We rely on the words 

"That is, ta'anivinill and tasmiyyah. 
4"It is gha rib, however, a report conveying the same meaning has been recorded by 

Ibn Abi Shaybah. Al-Zaylal, vol. 1, 325. 
4'11 is recorded by al-Dar'qutni and al-Hakim. Al-Zayla`i, vol. 1, 32.6. 
"It is recorded by Ahmad and al-Nasal, vol. 1, 326. 
"Because this is in greater conformity with the mushaf. 
"Because its location is at the beginning of saint. 
45So as to be in compliance with the nuishaf 
46It is recorded by al-Tirmidhi and also by lbn Majah conveying the same meaning.  

Al-Zayla`i, vol. 1, 363. 

"It is recorded by all the six sound compilations from `Ubadah ibn al-Samit 
(God be  

pleased with him). Al-Zaylal, vol. t, 365. 
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of the Exalted, "Recite what is easy from the Qur'an."48  An addition to 

this (verse) through a khabar wahid is not permitted,49  but it still has to 
be acted upon, therefore, we upheld the obligation (wujab) of both rules. 

When the imam says, "Wa M '4-clallin," he is then to say amin 
(amen), and it is also to be said by the follower. This is based on the words 
of the Prophet (God bless him and grant him peace), "When the imam 

pronounces amin, you should pronounce it too."5°  Malik (God bless him) 
cannot adopt the saying of the Prophet (God bless him and grant him 

peace), "When the imam says wa-la 'd-dallin, then, you should say amin" 
insofar as it divides the duty (assigning it only to the follower), because 
the Prophet (God bless him and grant him peace) says at the end of the 

tradition, "The imam says it too." 

He said: They are to pronounce it inaudibly, due to the report related 
by us about the tradition of Ibn Mas'ild (God be pleased with him),5' 
because it is a supplication and is, therefore,to be inaudible. The long 
and short vowel in it are both valid, but the doubling of the character 
inim is a grave error. 

He said: He is then to pronounce the takbir and bow (go into 
rukci`)." It is stated in al-Jame al-Saghir that he is to pronounce the takbir 
while moving downwards, because the Prophet (God bless him and grant 
him peace) used to pronounce the takbir while moving downwards and 
while rising up." 

The takbir is to be pronounced with the short vowel, because stretch-
ing it (madd) at the beginning is a mistake from the religious perspective 
as it turns into a question, and a stretch at the end is a grammatical mis-
take in the language. 

He is to lean with his hands on his knees making a space between his 
fingers, due to the words of the Prophet (God bless him and grant him 
peace) to Anas (God be pleased with him), "When you go into a rukii% 

°Qur'an 73:20. 

"Because the text of the Qur'an here is not mujmal (unelaborated), as stated in an 
earlier note. 

'"It is recorded by al-Nasal in his Sunan. In the tradition recorded by al-Bukhari and 
Muslim, the words, "The imam says amin" are not found at the end, but they are in the 
tradition recorded by al-Nasa'i. Al-Zaylal, vol. 1, 368. 

"Already referred to. Al-Zayla`i, vol. t,139. 
"That is, after having recited the Fatihah and adding a surah to it. 

It is recorded by al-Tirmidhi and al-Nasal. Al-Tirmidhi calls it hasan satiih. Al-
Zaylei, vol.', 372. 
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place your hands on your knees and make a space between your fingers."54 
Creating a space is not recommended except in this case so that holding  
(with the hand) is facilitated, nor is joining the lingers recommended 

i except in the case of prostrations. What is beyond this is left to the normal 

habit of the person. 

He is to keep his back straight, because the Prophet (God bless him 
and grant him peace) kept his back straight when he was bowing.55 

He is not to raise his head upwards or lower it, because the Prophet 
(God bless him and grant him peace), "When he used to go into rukii`, 
did not lower his head nor raise it upwards."5' 

He is to say (in this position), subhana rabbiya Vazim (glory be to 
my Great Lord), three times, and this is the minimum. This is based on 
the words of the Prophet (God bless him and grant him peace), "When 
one of you goes into rukti`, he should say, ̀ subhnna rabbiya '1-`azim,) three 
times, and this is the minimum,"" that is, the minimum that completes 
(applies to) plurality.° 

He is then to rise, raising his head, and say, "sami`a 'llahu li-man 
hamidah (Allah has heard the one who praises Him), while the follower 
is to say, "rabbana laka 1-hamd" (our Lord, for you is all praise). The 
imam is not to say this (the second phrase) according to Abu Hanifah 
(God bless him) while the two jurists maintain that he is to say it 
inwardly (without pronouncing it). This is based on what was repeated 
by Abu Hurayrah (God be pleased with him), that "the Prophet (God 
bless him and grant him peace) used to combine the two dhikrs,"59  and 
because he (the imam) is inducing other persons to say it (by taste) so he 
should not forget it himself. Abu Hanifah (God bless him) relies on the 
words of the Prophet (God bless him and grant him peace), "When the 

541t is recorded by al-Tabarani. Al-Zayla'i, vol. 1, 372. 
51t is recorded by lbn Majah in his Sunan, and by others as well. Al-Zaylal, 	1' 

374.  

"It is recorded by al-Tirmidhi and others. He calls it hasan sahib. 
vol. 1, 

375.  

"It is recorded by Abu Dawfid and al-Tirmidhi. Al-Zayla`i, vol. 1, 375. 
"According to some, the minimum to complete the sunnah or to complete the praise. 

591t 
is recorded by al-Bukhari and Muslim. Al-Zaylal, vol. 1, 376. 

 

Taint Liman hamida, then (all of) you should say rab-
lnka '1-11aind."" This is a division of duties' and negates joint obli- 

gation. It is for this reason that the follower does not pronounce the tasmr 

bit an lawn, says sumi`a 

in our view. Al-Shaftl (God bless him) disagrees with this (maintaining 
that the follower should pronounce both). Further, the act of praising by 

will occur after the similar act of praise of the follower, and this gthoeesit 
against the function of imamah.' The tradition related by him (Abu 

Hurayrah) is interpreted to apply to the person (praying) alone.63  
The person praying alone combines the two dhikrs, according to the 

sound report,'4  even though it is related that it is sufficient to pronounce 

the tasmr, and also that it is sufficient to pronounce the tahmid. (As for 
the issue of inducing others), the imam by inducing others to do good is 
doing it himself in meaning (reality). 

He said: Thereafter he stands in the upright position," pronounces 

the takbir and performs the prostration. The legality of the takbir and 
the prostration is based upon what we have already elaborated. As for 
standing up erect (after rukii`), it is not a definitive obligation (fard).66  
Likewise the sitting posture between two prostrations and so also the 
calm pause between bowing and prostrations. This is the view accord-
ing to Abu Hanifah and Muhammad (God bless them). Abil Ytsuf (God 
bless him) said that all these are definitive obligations, which is also the 
opinion of al-Shafil (God bless him), due to the words of the Prophet 
(God bless him and grant him peace), "Stand up and pray for you have 
not prayed."67  He said this to a villager who took his prayer lightly. The 
two jurists maintain that in the literal sense midi'  means inclining for-
ward, and sujCid imply lying down prostrate, thus, the essential element 
is linked to the minimum of such movements and so also moving from 
one posture to another (with a calm pause) as that is not required. At the 

"It is recorded, in one version, from Anas (God be pleased with him) by all the six 
sound compilations. Al-Zaylaci, vol. 1, 377. 

'That is, dividing the pronouncements between the imam and the followers. 
'Because the follower will be saying rabbana wa-laka 7-hamd when the imam is still 

saying sam i'a  'llahu liman hamida. 
'That is, it is construed from the act of the Prophet (God bless him and grant him 

peace) offering the nail prayers alone. 
:From Abu Hanifah (God bless him), because there are varying reports from him. 

66This saying rabbana laka 'l-hamd. 

j ilts is what is called the qawmah. 
It is recorded by Abu Dawild, al-Tirmidhi and al-Nasal. Al-Zaylei, vol. 1, 378. 
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end of the tradition related, the Prophet (God bless him and grant him  
peace) called it salat when he said, "If anything falls short out of this, it  
falls short fromyour prayer."" Thereafter, the qawmah (standing posture  
after ruka`) and the sitting posture (between two prostrations) are sunnah 
according to the two jurists." Likewise the calm pause in the takhrij of al_ 
Jurjani (God bless him).7° In the takhrij of al-Karkhi (God bless him),7' 

it 
is an obligation (ivajib) so that two prostrations of error are obligatory if 
it is given up by mistake, in his view,72  

He is to place his hands on the ground, because Wa'il ibn Hajar (God 
be pleased with him) describing the salat of the Messenger of God (God 
bless him and grant him peace), rested on his two palms and raised his 
posterior." 

He said: He is to place his face between his two hands with his hands 
being aligned with his two ears, due to the report that the Prophet (God 
bless him and grant him peace) did so.74  

He said: He is to prostrate on his nose and on his forehead, because  
the Prophet (God bless him and grant him peace) did so persistently/5  
If he confines himself to prostrating on one of these, it is valid accord-
ing to Abu. Hanifah (God bless him). The two jurists said: It is not 
proper to prostrate on the nose alone, except due to an obstacle. This 
is also a narration from him (the imam) on the basis of the words of the 
Prophet (God bless him and grant him peace), "I have been commanded 
to prostrate on seven bones," and he counted the forehead in these. Abu 
Hanifah (God bless him) (for his separate opinion) relies on the fact that 
prostration is accomplished by placing part of the face on the ground, 
and this is what the worshipper has been ordered to do, except that the 
cheeks and the chin are excluded on the basis of consensus (ijW1), while 

"Referred to above. 
69Abii Hanifah and Muhammad (God bless them). 
70Aba 'Abd Allah al-Jurjani, the student of Abu Bakr al-jassas al-Razi. 
''Abu al-Hasan al-Karkhi, the teacher of Abu Bakr al-Jassas al-Razi. 
72Which is a requirement for missing a wajib or making a mistake in it. 
73/1_zayla`i calls it gharib as a tradition of Wa'il (God be pleased with him). A 97 

ilar tradition from al-Barra' ibn `Azib is recorded by others including Abu Dawtio 
Al-Zaylaci, vol. 1, 381. 

74The acts are found in separate traditions. Thus, one part is recorded in a tradition 
by Muslim, while the rest is found in another tradition. Al-Zaylei, vol. 1, 381. 

75I1 is recorded by al-Bukhari in his Sahih. Al-Zayla`i, vol. 1, 382. 
76it is recorded by all the six sound compilations. Al-Zaylal, vol. 1, 383. 

the n  face c e i s mentioned in the well known traditions. The placing of the two 
hands and the knees (on the ground) is a sunnah, in our view, because it 
is possible to prostrate without using them."As for the placing of the 

two  feet, al-QudCiri (God bless him) has mentioned that it is a definitive 

obligation for prostrations." 
He said: If he makes the prostration on the round band of his turban 

or on an excess part of his dress, it is valid, because "the Prophet (God 
bless him and grant him peace) used to prostrate on the round band of 

his turban,"79  and it is related that "the Prophet (God bless him and grant 
him peace) used to pray in a single dress preventing with its excess the 
hotness and coldness of the ground."" 

He is to open up his underarms, due to the words of the Prophet 
(God bless him and grant him peace), "Open up your underarms."8' The 
word stretch, from a different root, is also reported in this tradition, while 
the first conveys the meaning of revealing. 

He is to create a space between his torso and his thighs, because "the 
Prophet (God bless him and grant him peace) used to prostrate creating 
so much space (between his torso and thighs) that if a kid (goat) wished 
it it could pass through (this space)."' It is said that when one is praying 
in a row (in a congregation) he is not to do this so as not to harass those 
next to him." 

He is to turn the fingers of his toes towards the qiblah, due to the 
words of the Prophet (God bless him and grant him peace), "When a 
believer makes a prostration, each limb in his body makes the prostration, 
therefore, he should make each limb face the qiblah insofar as he is able 
to do so."84 

'7That is, by placing the hands on the ground. 
"This is also stated by al-Karlchi and al-Jassas. Further, the placing of the feet on the 

ground during prostrations is also a ford. 
79 1t is related from several Companions (God be pleased with them). One version 

from Abu Hurayrah (God be pleased with him) is recorded by 'Abd al-Razzaq. Al-
Zaylei, vol. 1, 384. 

7It is recorded by Ibn Abi Shaybah, Ahmad and others. Al-Zayla`i, vol. 1, 386. 
;It is recorded by 'Abd al-Razzaq, however, it is gharib. Al-Zayla`i, vol. 1, 386. 
8-1t is recorded by Muslim. Al-Zaylei, vol. 1, 386-87. 
83 

 

That is, when there is overcrowding and the worshippers are standing very close to 
each other. 

641t is gharib. A tradition, somewhat similar in meaning, is recorded by al-Nasal 
Al-Zaylal, vol. 1, 387. 
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In his prostrations, he 
says, Tsubhana rabbiya 7-a`la" three times and  

due to the words 01 the Prophet i(sGreocd_ 
"When one of you makes a prostration, 

this is the minimum (number), 

bless him and grant him peace), 

he is to say in his prost rations '$111)11/4110 rabbiya 1-ti 10, three times."85 This  
is the minimum, that is, the minimum that completes plurality, It 

ornmended that he exceed the number three in his ritia and sujtrd, but 
ending with an odd number, because "the Prophet (God bless him and 

afot iro  itihdu

ring

e  p e  - 
grant him peace) used to end at an odd number."" It he is the intrutt, he 

is not to exceed this in a manner that it becomes tiresome  

) includes 

pie leading to avoidance (of prayer). Thereafter, the es  

riikii` and stijfid is a summit, because the text ( of the Qur'an 

ritka` and sujud and not their glorification, therefore, an excess over the 
text is not to be made (for deeming them an obligation).'' 

A woman is to lower herself in her prostrations and to make her torso 
touch her thighs, because this provides her with a better covering.  

He said: He then raises his head and pronounces the takbir, due to 
what we have related," and when he is calm in the sitting posture, he pro-

nounces the takbir and makes the prostration (again), due to the words 
of the Prophet (God bless him and grant him peace) in the tradition 
of the villager, "Then raise your head till you become erect in the sit-

ting posture."89  if he does not adopt the erect sitting posture, pronounces 

the takbir and makes the second prostration, his prayer is deemed valid 
according to Abu Hanifah and Muhammad (God bless them) and we 
mentioned this earlier where they discussed the extent to which the head 
is to be raised. The correct view, however, is that if his head is very close to 
the prostrating posture, it is not valid as in that case it would be deemed 
part of the prostration. If he adopts a position that is close to the sitting 
posture, it is valid as that would be deemed a sitting posture and the sec-
ond prostration will then be realised. 

"It has already been referred to, see al-Zayla`i, vol. 1, 375, where the ruka` is men-
tioned. Al-Zayla`i, vol. i, 388. 

"It is gharib. Al-Zayla`i, vol. i, 388. 
871f it is done in this case, it will amount to naskh (abrogation) with a khabar wah

and this is not valid. The reason is that the text is not mujmal and an addition can only 
be made with a khabar wahid when the text is mujrnal. 

88Already referred to with the words "while moving downwards...." It is recorded by  

al-Tirmidhi, who calls it hasan sahih. Al-Zaylal, vol. 1, 372. 89
It is recorded by all the six sound compilations from  Abu Hurayrah (God be pleased  

with him). Al-Zayla`i, vol. 1, 388. 

He said: When he is calm after having prostrated, he pronounces the 

takbir, and we have already mentioned this, standing up erect on the 
(front) soles of his feet without sitting down or leaning with his hands 
on the ground. Al-Sh5fici (God bless him) said that he is to adopt the 

si tt ing  posture momentarily and then rise leaning on the ground, due to 
the report that "the Prophet (God bless him and grant him peace) did 

so."9'' We rely on the tradition of Abu Hurayrah (God be pleased with 
him, "that the Prophet (God bless him and grant him peace) used to rise 
in his prayer on the (front) soles of his feet."91  What he has related is 
interpreted to apply to old age. Further, this is a posture of relaxation and 

saint has not been prescribed for this (purpose).92  
He goes through the same acts in the second raleah that he went 

through in the first raleah, because it is a repetition of the essen-
tial elements, except that he does not recite the opening glorification 
(subhanaka wahumma. ) and the seeking of refuge (dadhu billahi.. .), 
as these have not been prescribed for more than one time. 

He is not to raise his hands except for the first takbir with al-Shafil 
(God bless him) disagreeing in the case of going into the rub' and on 
rising from it. The rule is based on the words of the Prophet (God bless 
him and grant him peace), "The hands are not to be raised except on 
seven occasions: the takbir of the opening (glorification); the takbir of 
qtalat (supplication); the takbirs of the two 'ids"; and he mentioned four 
occasions for the hail (pilgrimage)." The tradition that al-Shafil relates" 
for raising of hands (before and after ruka`) is to be interpreted to apply 
to the early phase.95  This is how it has been transmitted from Ibn Zubayr 
(God be pleased with him). 

When he raises his head after the second prostration of the second 
raleah he is to let his left leg (after straightening the foot) touch the floor 

zaylei, vol.', 389. 

Solt is recorded by al-Buldiari. Al-Zayla`i, vol. 1, 388. 
9'It is recorded by al-Tirmidhi from Abd Hurayrah (God be pleased with him). Al-

eaftr9lzyThat is, for relaxation, because it is a type of exertion in itself. 
"It is gharib with these words. Al-Zaylal, vol. 1, 389-9o. 
"It has been recorded by all the six sound compilaitons. Al-Zaylal, vol. 1, 392. 

phasethe  di 
discussions. 

Isssl 

(God bless

itshaemle)n,gthy discussion about this in NI, a discussion that revolves around 
traditions. The Author make short work of it by saying that this was the practice in the 

after 	
iaomns.:TThhise, hruolwinegyserc,oismtheedpoownsitifron, according to the Hanafi perspective, 

from Ibrahim al-Nakhal and Hammad 
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and he is to sit on it, while he is to keep his right foot in the upright  

position with the toe lingers pointing towards the qiblah. This is how 

Vishah {God be pleased with 	 the  her) described the sitting posture of e   
Messenger of God (God bless him and grant him peace) during prayer 96  

He is to place his hands over his i thighs, flattening his fingers, and is  

then to perform the tashahhud. This is related in the tradition of a  

ibn Hajar (God be pleased with him),9' and because in this position the 

lingers of the hand point towards the qiblah. 

In the case of a woman, she is to rest on her left thigh, letting her feet 
protrude from the right side, because this provides the best cover to her. 

The tashahhud is: at-talutyyatu Iillahi wa 'ssalawatu wa 'ttayyibettu 

assalamu `alyaka ayyultannabiyyu... upto its end. This is the tashahhud 
recited by Abd Allah ibn Mast d (God be pleased with him). He said,  

The Messenger of God (God bless him and grant him peace) took me  
by the hand and taught me the tashahhud just as he taught me a surah of 
the Qur'an, and said, "Say: at-talutyyatu 	up to its end."98  Adopt- 
ing this is better than the tashahhud transmitted by Ibn 'Abbas (God be 
pleased with both) and that is: "at-tahayyatu al-ntubarakatu as-salawatu 

at-tagibatu 	salantun `alaykri ayyuhannabiyyu wa-rahmatu 
wa-barakatuli, salamun alayna... up to its end."99  The reason is that in 
the tashahhud of Ibn 'Abbas there is the imperative form ("say") and 
(the imperative has grades) the least of which is for recommendation.'" 
Further, (in Ibn Mas'al's version) the definite article al- (before salam) 
conveys generality, while the additional character waw is for renewal of 
speech (making the praises multiple but connected) as is the case in an 
oath. In addition, there is an emphasis on teaching in it (making its accep-
tance more convincing). 

He is not to add to this during the first sitting posture, due to the 
words of Ibn Mas`ud (God be pleased with him), "The Messenger of God 
(God bless him and grant him peace) taught me the tashahhud for the  

middle of the prayer and its end. In the middle of the prayer he got up 
when he had completed the tashahhud. When it was the end of the prayer, 

he  made supplications for himself as he liked."''' 

In the last two raleahs, he is to recite the Fatiltat al-Kitab alone, due 
to the tradition of Abu Qatadah (God be pleased with him), that "the 
Prophet (God bless him and grant him peace) used to recite the Fatihat 
al-KitOb in the last two.'"°2  This (statement of al-Quduri) is for elaborat-
ing something that is good (but not a sunnah), and it is sound, because 
recitation is obligatory in two raleahs, as will be presented to you in what 
follows," God willing. 

He is to adopt the sitting posture in the last as he did the first time, 
due to what we related with respect to the traditions of Wa'il and `Alshah 
(God be pleased with them).'°4  This posture, however, is tiring for the 
body, therefore, it is better to adopt the posture of resting on one side 
(with the feet protruding sideways) towards which Malik (God bless him) 
was inclined.'" The narration in which it is reported that the Prophet 
(God bless him and grant him peace) adopted this resting posture" has 
been declared weak by al-Tahawi (God bless him), or it is to be inter-
preted to apply to old age. 

He then recites the tashahhud, and it is wajib (obligatory), in our 
view. Thereafter, he recites prayers and blessings for the Prophet (God 
bless him and grant him peace), which is not an obligation, in our view, 
with al-Shafil (God bless him) disagreeing in both cases. The basis (in 
our view) are the words of the Prophet (God bless him and grant him 
peace), "When you have said this or done this, then, your prayer is com-
plete. if you like to get up you may and if you wish to remain sitting you 
may do that."'w Reciting prayers and blessings for the Prophet (God bless 
him and grant him peace) outside the satat is obligatory (wajib) either 
once, as has been maintained by al-Karkhi (God bless him), or each time 

'it is &rib in this version, however, part of it is recorded in Muslim. Al-Zayial, vol. 
1, 418. 

'''1t is gharib, however, reference to thighs is found in traditions recorded in Muslim. 
Al-Zaylal, vol. 1, 419. 

 

olt is recorded by all the six sound compilaitons. Al-Zayla`i, vol. 1, 419. 
. "It is recorded by all the sound compilations except al-Bulchari. 	vol 1,  

420. 
''That is, the amr has grades like *Lib and nadb (recommendation). Such an amt 

found in the narration of Ibn %Aid (God be pleased with him).  

"'It is recorded by Ahmad in his al-Musnad. Al-Zaylal, vol. 1, 422- 
10211 recorded by al-Bukhara and Muslim. Al-Zaylal, vol. 1, 422. 
ic4In the chapter on supererogatory (He) prayers. 

i
TThithlias4st2rtei3rasc,,o4dchlid8tii—seod1wn9bas.hyahsisporepcinedioend.  under the discussion of the first sitting posture. Al 

Zaylai, vol. 1, 424. 
It is recorded by

thAebscou Dnadwucodmfrpoilmatiothnns, except Muslim. Al-Zaylal, vol. 1, .423. 
Mas'ad (God be pleased with him). Al- 
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the name of the Prophet (God bless him and grant him peace) is men-
tioned, as has been preferred by al-Tahawi (God bless him). The burden 

with of the command is sufficient for us, while the word 
fart! reported 

reference to his/IA/nal is for its identification. 

He said: He makes supplications as he likes out of those that are 
based on the words of the Qur'an and the transmitted supplications,lot 

on the basis of what we related with respect to the tradition of Ibn Mas`fid 
(God bless him) where the Prophet (God bless him and grant him peace) 
said to him, "Thereafter, choose a supplication that is the best and most  

impressive for you."'" He is to begin with prayers for the Prophet (God 
bless him and grant him peace) so that it comes closest to being heard. 

He is not to make supplications with words that resemble the words 
used in the speech of humans, as a precaution against invalidity. It is for 
this reason that he is to use those that are transmitted and preserved. 
What is not impossible to ask from humans, like the words, "0 Lord, 
make me marry such and such woman," amounts to speech used by 
humans, and what is impossible to ask from them, like the words, "0 
Lord, forgive me," does not resemble their speech. The words, "0 Lord, 
feed me," belong to the former category, which is the sound view, insofar 
as such words are used among humans, just as it is said: the commander 
fed the army. 

He then makes the salutation turning (his face) to the right saying, 
as-salamu 'alaykum wa-rahmatu 'llah" and then to the left saying the 

same, on the basis of what was related by Ibn Mas`ud (God be pleased 
with him) that "the Prophet (God bless him and grant him peace) used 
to offer the salutation to the right when the whiteness of his right cheek 
could be seen and then to the left till the whiteness of his left cheek could 
be seen."" 

He is to intend in his first salutation those on his right from among 
men, women and guardian angels and likewise on his left, because acts 
are determined by intentions." In our times, he is not to intend women 

"That is, transmitted from the Prophet (God bless him and grant him peace). 
"It appears he is referring to a tradition from Ibn Mas`nd that has preceded in which 

there are instructions about tashahhud. Al-Zaylal, vol. 1, 428. 
"The compilers of the four Sunan have recorded this tradition. Al-Zayla`i, vol. 1, 430- 

31. 

'According to the well known tradition. 

or  those who arc not participating in his prayer, and this is the sound 

v iew, because a communication is meant for the addressees present. 
For the follower it is essential to include his imam in such an inten-

tion. If the imam is on the right or the left, he is to include the imam 

in the niyyah for both sides. If he is in front of the follower, he is to 
include him in the intention for the first according to Abu YUsuf (God 
bless him) due to the preference to be given to the right side. According 
to Muhammad (God bless him) and in one narration from Abu Hanifah 
(God bless him) he is to include him in both intentions, because the 
imam has a share in both sides. 

The person praying alone is to include the guardian angels in his 
intention and no one else, because there is no one with him besides them. 

The imam formulates the intention for both salutations (including 
the people and the guardian angels), which is the sound view. In the 
case of the angels, a limited number is not to be intended, because the 
reports about their number have differed and, thus, resemble belief in 
the prophets (peace and blessings on them).' Thereafter, using the word 
as-salam is obligatory (wajib) in our view, but is not a definitive obliga-
tion (lard), with al-Shafi`i (God bless him) disagreeing. He adopts the 
words of the Prophet (God bless him and grant him peace), "Its tahrim 
is the takbir and its tahlil is the taslim."113  We rely on the tradition of Ibn 
Mas'ild (God be pleased with him). The existence of a choice (when you 
have said this or done this) negates both the definitive obligation and the 
wajib,"4  however, we established wujub on the basis of what is related,"5  
by way of precaution." The definitive obligation is not established on the 
basis of such an evidence."' God knows best. 

"'That is, the rule about the angels is similar to the rule about the prophets (peace and 
blessings on them) insofar as one says, "I believe in the prophets (peace and blessings on 
them) the first of whom was Adam (God bless him and grant him peace) and the last of 
whom was Muhammad (God bless him and grant him peace)." Thus, a limited number 
is not to be mentioned. 

"'It has preceded at the beginning of the chapter. It is recorded by Abu Dawfid, al-
Tir„

midhi and Ibn Majah. See Al-Zaylal, vol. 1, 307, 435. 
The choice given in the words of the Prophet (God bless him and grant him peace), ulf   

,rau say this or do this, your prayer is complete:' 
:By al-Shafil (God bless him). 

',1i7So that acting upon it is not given up completely. 
Because ford is established through a definitive evidence, while this is a khabar 
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11.1 RECITATION IN PRAYER 

He is to recite audibly in the fair prayer, in the first two rak'ahs of 

maghrib and cish41, if he is the imam, while he istom 

 the Prophet the next two. This is what has been transmitted (from
bless him and grant him peace) and related from the Companions (God 

be pleased with them)).118  

If he is praying alone, he has a choice and he may recite audibly to 

listen to himself, because he is an imam for himself. If he likes he may 
recite inaudibly, because there is no one behind him who can listen to his 
recitation. It is, however, preferable to recite audibly so that the perfor-
mance is in the form meant for the congregation."9  

The imam recites inaudibly in the zuhr and (nsr prayers even when 
he is leading the prayers in 'Arafah, due to the words of the Prophet (God 
bless him and grant him peace), "Prayer during daylight is dumb,'" that 
is, there is no audible recitation in it. In the case of 'Arafah, Malik (God 
bless him) disagrees and the proof against him is what we have related. 

He is to recite audibly in the jumucah and two 'id prayers, due to 
the reported transmission of the mustafid category upholding audible 
recitation.' In the supererogatory prayers during daylight, he is to recite 
inaudibly, while during the night he has a choice on the analogy of the 
obligatory prayer with respect to the individual. The reason is that the 
supererogatory prayer is complimentary for the obligatory prayer and is, 
therefore, subservient to it. 

A person who has lost the (isha' prayer and is offering it after the 
rising of the sun, as well as leading the prayer,'" is to recite audibly, as 
did the Prophet (God bless him and grant him peace) when he offered fair 

"Al-Zayla`i says that there are two ,nursal traditions on the issue recorded by Abu 
Dawfid in his Marasil. Al-Zayla`i, vol. z, 1. It is to be noted that a tnursal tradition is a 
1tujjah for the Hanafis. 

"9A1-Karklii (God bless him) maintains that he is not to raise his voice to the extent 
that the inuint does, because there is no one behind him who is listening. Some jurists 
maintain that to make his prayer similar to the congregation, there is greater merit if he 
makes the call (ruffian) as well as the iqatnall. Al-'Ayni, vol. 2, 293. 

'201t is gharib, and is recorded by Abd al-Razzaq. Al-Zaylal, vol. 2, 1. 
'The reference is to the reasoning given by al-Bayhaqi on the basis of traditions 

recorded by the sound compilations, except al-Bukhari. Al-Zaylal, vol. 2, 2. 
"'For those who have missed it likewise. 

through delayed performance (qacia') in a congregation on the morning 

after the 
	- 

fter the night of ta ns..23  

If he is alone, he is to recite inaudibly decidedly and has no choice 

in  it, and this is the sound view. The reason is that audible recitation 
is specific to the congregation in general or to time in the case of the 

way of choice, and in this case none of these rules applies. 
who recites a surah in the first two raleahs of ̀ isha', and not 

itilhde jAvFiapdte:rn  as  halo bytal-Kitab, is not to repeat it (in lieu thereof) in the next two 

raleahs.1=4 If he recites the Fatihah and does not recite any surah besides 
that,'" he is to recite the Fatihah in the remaining two, the Fatihah as 

well as a surah, and he is to do so audibly. This is so according to Abu 
Hanifah and Muhammad (God bless them). Abu Yasuf (God bless him) 
said that he is not to recite them by way of qatrid, because the wajib that 
is not performed at its time is not to be performed as qacid, except on 
the basis of an evidence.' The two jurists maintain, and this is the dis-
tinction between the two situations, that the recitation of the Fatihah is 
prescribed in a way that the sarah follows it. Thus, if he were to recite it 
in lieu of the previous, the recitation of the Fatihah would follow the 

skah. This goes against the way it has been laid down. It is different 
when he does not recite the surah as in that case it is possible to recite 
it by way of ciacia' in the manner that is prescribed. Thereafter, he (Imam 
Muhammad) mentioned something here that indicates wujab (obliga- 
tion) and in Kitab al-As! he uses the word recommendation. The reason 
is that if it is recited later it is not linked to the Fatihah, and the obser- 
vance of its prescribed sequence is not followed. 

He is to recite both audibly. This is the correct view, because combin-
ing audible and inaudible recitation in a single rak'ah is repugnant and 
the alteration of the supererogatory recitation, which is al-Fatihah, (into 
wajib) is preferable.'" Thereafter, recitation is inaudible when he can hear 

'"It is reported by Imam Muhammad ibn al-Hasan al-Shaybani (God bless him), 
from Ibrahim al-Nakhal (God bless him), in his Kik& al-Affiar. It is also recorded by 
Muslim in his .a1.1111. 	vol- z, 3. 

'''That is, by way of Tula'. Some jurists say that the recitation of the Fatihah is obliga- 

tory and should be repeated in the remaining two rak'ahs by way of ciarid, if it is missed 
in the first two. 

11:By way of addition. 
lAnd there is no evidence for this case. i7  

As it was to be recited inaudibly in its own place originally, but will now follow the 
rule of the saran, which was originally wajib. 
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himself, while recitation is audible when other persons can hear him ton. 

This is the position according to the 
faqih Abu Ja far al-Hindawani (God 

bless him), because the mere movement jo(fGthoedtholieigssuehiwmit)hsoauidt at sound 

 the does not amount to recitation. Al-as

yarkh 
 

lowest category of audible recitation is that he hear himself and the least 
category of inaudible recitation is the formation of words, as recitation 
is an act of the tongue and not that of the ear. In the statement in the 

Book is an indication of this. It is on this rule' that all that pertains to 
expressions, like divorce, emancipation and exemption, is determined.129 

The minimum recitation that is deemed valid in prayer is one verse, 
according to Abir Hanifah (God bless him). The two jurists held that it 
is three short verses or one long verse, because he cannot be deemed a 

reciter without this as otherwise he would appear to be one reciting what 

is less than one verse. He (Abu Hanifah) relies upon the verse, "Recite 

what is easy from the Qur'an,"'3° without qualifying it in any way, except 

that what is less than a verse is excluded (as it does not give a complete 
meaning), and a verse does not convey (such an incomplete meaning). 

During a journey he (the imam) is to recite the Fatihat al-Kitab and 
any siirah that he wishes, due to the narration that "the Prophet (God 
bless him and grant him peace) recited the nuf udhatayn' 3' in the fajr 
prayer during journey."'" Further, journey affects the length of the prayer 
itself, therefore, it should be more effective in lessening the length of the 
recitation. This is the case when departure is to be hastened, but when 
there is calmness and no haste, sarahs like a!-Buraj and lnshaqqat are to 
be recited in fajr. The reason is that it is possible to observe the sunnah 
along with the relaxation.'33  

When in a settlement, he should recite forty or fifty verses in the 
two raleahs of fajr besides the Fatihat al-Kitab. It is reported that these 
are from forty to sixty and from sixty to one hundred, and for each 
such assertion a report has been recorded from the Companions (God 

'And the accompanying disagreement. 
'"Thus, if he forms the words, "You are divorced," in his statement to his wife, but he 

forms them in a way that he cannot hear himself, the divorce takes place according to 
al-Karldii (God bless him), but not according to al-Hindawani (God bless him). 

13°Queari 73:20. 
'''Snrat al-Falaq and stirat al-Nis. 
'32 It is recorded by Abu Dawild in his Sunan. Al-Zaylal, vol. 2, 4. '33As it amounts to both during a journey. 

be  pleased with them).'34  The reconciliation is that he should recite one 
hundred verses with eager followers and forty with those who exhibit 
laziness, while on the average he is to recite a number that is between fifty 
and sixty. It is also said that he should take into account the length of the 

nights and their shortness'35  and the excess of occupation (with work) 

and its absence. 

He said: During zuhr he is to do the same, due to their similarity 

in terms of the time available. In Kitab al-As1 it is stated that he may 
recite less than that as this is the time of occupation with work, therefore, 

he is to reduce the recitation in order to avoid irritation. The `asr and 

`isha' prayers are similar and he is to recite the awsat al-mufassil (from 

Kuwwirat up to al-Puha). 

In the maghrib prayer he is to recite even less, and he may recite qisar 

al-mufassil (from al-Duha up to the end of the Qur'an). The basis (as!) 
for this is the letter of `Umar (God be pleased with him) to Abu Musa al-
Ash`ari (God be pleased with him) that in fajr and zuhr, tiwal al-mufassil 

(from al-Hujarat to as-sama'u dhat al-Buruj) are to be recited, in the ̀ asr 

and ̀ isha' prayers, awsat al-mufassii are to be recited, while in the maghrib 
prayer, the qisar al-mufassil are to be recited.'36  The reason is that the 
maghrib prayer is based on shortage of time and lightening the recitation 
is more suitable for it. For `asr and `isha' prayers delay is recommended 
and, therefore, by lengthy recitations they are likely to fall within a time 
period that is not recommended. They are thus to be limited through the 
awsat. 

The first raleah of fajr is to be made longer than the second raleah in 
order to help the people catch up with the congregation. 

He said: The two raleahs of the zuhr are of equal length. This is so 
according to Abu Hanifah and Abu Yusuf (God bless them). Muhammad 
(God bless him) said: It is dearer to me that the first raleah in all prayers 
be made longer than the other raieahs, due to the report that "the Prophet 
(God bless him and grant him peace) used to lengthen the first raleah as 
compared to the other raleahs in all prayers."'37  The two jurists maintain 

°'One report is recorded by Muslim from Jabir (God be pleased with him). Al-Zaylal, 
vol. 2,, 4.  

i":With a change of seasons. 3 

Marfii` traditions recorded by al-Nasal and Ibn Majah. Al-Zayla`i, vol. 2, 5. .37  
It is recorded by al-Bukhari and Muslim in their Sahibs. Al-Zaylal, vol. 2, 
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equal with respect to their entitlement to recita_ 
that the two rak`alis are eq 

In d 

tion, therefore, they are equal in terms of the length of the recitation as  
prayer as that is the time of sleep a nd 

,o mean lengthening of the 
well, as distinguished from thefiur 

is less than 

oblivion. Further the tradition is interpreted  

glorification with respect to tharid, ta'ametidh and 
deter_ 

mining the length of the recitation, excess or decrease in what 

three verses is not to be given consideration due to the impossibility of 
 

avoiding this without hardship. 

The recitation of a particular sfrah is not fixed for any of the  
prayers, 

in the meaning that prayer is not valid without it, On the basis of the  
unqualified meaning of what we have recited."'  It is disapproved to 
permanently associate something from the Qur'an with a particular 
prayer"' insofar as that leads to the avoidance of the rest of it and such a 

preference cannot be made. 

The follower is not to recite behind the imam, with al-Shafil (God 
bless him) disagreeing in the case of the Entquih. 1 ie reasons that recita-
tion is one of the essential elements (rukn) of prayer and the followers 
must participate in this with the inu7un. We rely on the words of the 
Prophet (God bless him and grant him peace), "For a person who has an  
imarn, the imarn's recitation is his recitation,"'4" and on this there is the 

(God he pleased with them).' It consensus (ijna) of the Companions (God  
is a rukn that is common for them, but the part of the follower is silence 
and listening. The Prophet (God bless him and grant him peace) said, 
"Remain silent when the imam recites."'4= It is preferred by way of pre-
caution (to recite the Htiliah) on the basis of what has been transmitted 
from Muhammad (God bless him) (by some scholars), but it is disap-
proved by the two jurists due to the violation of what comes naturally. 

He is to listen intently, maintaining silence, even if the imam is recit-

ing a verse that mentions heaven (targhib) or one that mentions hell 

'''That is, the unqualified meaning of the verse requiring recitation of what is easy. 

""Sec 	 vol. 2, 6, for a comment on the opposite view. 
'lit is related from a number of Companions (t ;od be pleased with them). One tra- 

dition from Iabir is recorded by lbn Majah in his SWUM. 	 vol. 2, 6-1. 

Muhammad indicates this in his version of al-Muwattd. Another report is 
from al-Tahawi. 	 vol. 2, 12. 

I '"One version from Abu Musa is recorded by Muslim in his 	Al-ZaPa
'' VOL 2, 
 

(i 	

because listening  and maintaining silence is a definitive obli- 

gia

iitb();:the basis of the text'4' and recitation, supplications for heaven 
o  the Fire, are all matters that interfere with this. 

The same applies to the khutbah (sermon) as it does to blessings 

obli- 
gation 

 refuge From m  

and prayers for the Prophet (God bless him and grant him peace), due 
to 	of listening, unless the person delivering the sermon 

recites 

 the 
 ctites the words of the Exalted, "God and His angels send blessings on 

the Prophet: 0 you who believe! Send blessings on him, and salute him 
with all respect." ' in which case the listener is to send blessings inwardly 
(silently). The jurists disagreed about the person who is far removed from.  
the pulpit. The safe thing to do is to maintain silence in order to uphold 
the obligation of keeping silent. God knows best. 

'{'"There 
is, he is not to offer supplications on hearing these verses. 4  

I here are reports that the verse referred to was revealed with respect to recitation 
behind the thorn. It is recorded by Imam Ahmad (God bless him) that he said: The 
people arrived at a consensus that this verse pertains to prayer. Al-Zayla`i, vol. 2,  13. 

..4ur an 33:56. 



Chapter 12 

Iridrnah (Leading the Prayers) 

The congregation is an emphatic sunnah (sunnah mu'akkadah),` due to 

the words of the Prophet (God bless him and grant him peace), "The 

congregation is a sulI?uil1 from among the sunan al-huda, which is not 

given up except by the hypocrite. „- 
The best person for the imarnah is one who is the most knowledge-

able about the sunnah: It is reported from Abu Yasuf (God bless him) 
that he is one who is best in recitation, because recitation is a necessity, 
while the need for knowledge arises when a legal issue arises. We say that 
recitation is needed for one essential element (rukn) of salat, whereas 
knowledge is required for all the elements. 

If two persons are equal in terms of knowledge, then, the best of them 
in recitation (is to lead the prayers). This is based on the words of the 
Prophet (God bless him and grant him peace), "The people are to be led 
by one who can recite best the Book of God. If they are equal in this, then, 

'We have stated that the term sunnah used in fiqh texts, especially in this book, is 
used in the sense of swmh mu'akkadah, which is an act that the Prophet (God bless 
him and grant him peace) performed persistently, and gave up only due to an excuse. 
As compared to this, the word adab (pl. adab) is an act that the Prophet (God bless 
him and grant him peace) performed a few times, but gave up at other times. This is 
also referred to as ghayr mteakkadah by some. if this is the case, the use of the word 
stoma!i here would have been sufficient. The Author, however, is referring specifically to 
stirmah mli jakkadah and by this he means surmat al-huda. This is an enhanced form of 
the suriticiii that comes very close to the svajib. In fact, the congregation is called a wapb 
by some of the 1-Ianafi jurists, and as fard kifayah by others. The distinction should, 
therefore, be kept in mind. 

21t is gharib in this version, however, Muslim has recorded a different version that 
conveys the same meaning. Al-Zayla'i, vol. 2, 21. 

3  

This means a person who knows fiqh and the rules of the sharrah. 
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the one who has the best knowledge of the sumuth." 4  The one who used 

to recite the best (from among the Companions—God be pleased with 
them) was usually the best in knowledge as well, because they used to 

receive the Qur'an along with a knowledge of the niikam (rules), thus, the 
best reciters were given priority in the traditions. This is not the case in 
our times, therefore, we have given priority to the one best in knowledge. 

If they are (still) equal, then, the one who is most pious, due to the 
words of the Prophet (God bless him and grant him peace), "If one has 
prayed behind a knowledgeable pious imam, it is like praying behind a 

prophet."' 
If they are equal (in all the above matters), then, the one who is the 

eldest, due to the words of the Prophet (God bless him and grant him 
peace) to the two sons of Abu Malikah, "The elder of you is to lead you."6  
Further, giving preference to him leads to an increase in the congrega-
tion. Giving priority to a slave is disapproved, as he is not free to devote 
time to knowledge, and to the villager for most of them lack knowledge, 
and to the disobedient (fasiq), as he does not follow the commandments 
of din, and the blind as he cannot avoid impurities, and the illegitimate 
person born out ofzina, because he does not have a father who can super-
vise (discipline) him and consequently ignorance overtakes him. Further, 
in the preference of these persons there is a likelihood of reducing the 
size of the congregation, for which reason it is disapproved. If, however, 
they are given preference, the prayer is valid, due to the words of the 
Prophet (God bless him and grant him peace), "Pray behind every pious 
and impious person."' 

The imam is not to prolong the prayer for the followers, due to the 
words of the Prophet (God bless him and grant him peace) "A person 
who leads the people in prayer, is to offer the prayer of the weakest among 
them, for among them are the sick, the old, and those in need." 

'It is recorded by the sound compilations, except al-Bukhari. This version is from 
Muslim as related from Ibn Mas'fici (God be pleased with him). Al-Zayla'i, vol. 2, 2+ 

51t is giutrib in this version. Al-Tabarani and al-Hakim have related somewhat simi
la r 

 
traditions. Al-Zayla'i, vol. 2, 26. 

'This has preceded. It has been recorded by all the six Imams of the sound coMPila 
tions (God bless them all). Al-Zayla`i, vol. 2, 26. 

'It is recorded by al-Dar'qutni in his Sunan. AI-Zayla'i, vol. 2, 26. 
"It is recorded by al-Bukhari and Muslim from Abu Hurayrah (God bless him}' 

There are other traditions too that convey the same meaning. Al-Zaylal, vol. 2' 29.  

roved for women to offer prayers in a congregation all by 

themItsiesivdeisas, 
disapproved 

 this is not devoid of the commission of the prohibited,9  

and that is because the imam stands in their midst in the row, thus, it is 

disapproved as in the case of the naked. 

If they do pray alone, then, the imam stands in their midst, because 

'A'ishah (God he pleased with her) did this,'" while her act has been 
interpreted to apply to the initial phase of Islam." The reason is that in 

standing in front there is greater exposure. 

A person who prays with a single person makes him stand on his 
right due to the tradition of Ibn 'Abbas (God be pleased with both) that 
the Prophet (God bless him and grant him peace) prayed with him and 
made him stand to his right.' He should not stand behind the (line of 

the) imam. According to Muhammad (God bless him), he is to place his 

toe fingers close to the heel of the imam. The first opinion, however, is 
the stronger opinion. If he does pray behind him or while standing to his 
left, his prayer is valid, but he is sinning for opposing the dictates of the 

If the person leads two others, he is to stand in front of them. Accord-
ing to Abu Y5suf, he is to stand in their middle. This has been reported 
from Abd Allah ibn Mas`ucl (God be pleased with him).'3  We maintain 
that the Prophet (God bless him and grant him peace) stood ahead of 
Anas (God be pleased with him) and the orphan when he led them in 
prayer.'4  This is for the preferred position, while the report from the 

the 	
d ommpiadniloenpoissietivoidn).ence of permissibility (that is, the prayer is valid in 

It is not permitted for men that they be led by a woman or a minor. 
In 

the case of a woman, it is due to the words of the Prophet (God bless 
him 

and grant him peace), "Move them behind insofar as God has moved 

'That is, the giving up of the Sunnall. 'it 
is recorded by al-Hakim and others too. Al-Zaylal, vol. 2, 30-31. 

bless was married in Madinah when she was nine and was with the Prophet (God 
 him and grant him peace) for another nine years, therefore, this claim appears to be weak. 

1 
 It is recorded by all the six Imams in their sound compilations. Al-Zayial, vol. 2, 33. '3 It is 

recorded by Muslim in his Salah. Al-Zayla`i, vol. 2, 33. 
It is recorded by all the sound compilations, except Ibn Majah. Al-Zayla`i, vol. 2, 35. 
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them behind." Thus, positioning them in front is not permitted, 
As for 

the minor, he is required to otter supererogatory prayers alone and 
thus 

cannot lead those under a duty to offer obligatory prayers. The 
Masha'iklt 

of Balkh (God bless them) permitted the imamah of the minor in the case 
of tarawill prayers and absolute stman (rawatib before and after obliga-
tory prayers), but our Mashdikh (God bless them)1' did not permit it. 
Among them were those who ascertained a disagreement, about mutlaq 
nail prayers, between Abu Yusuf and Muhammad (God bless them). The 
preferred opinion is that it is not permitted in any of the prayers, because 
the nail (supererogatory) prayers of the minor are less than those of the 
major insofar as the minor is under no duty to offer qada' when such 
prayers are rendered invalid, and this is on the basis of consensus (Oka 
The strong is not to be structured upon the weak as distinguished from 
the person who is under the impression that he owes a prayer, for such an 
issue is moot (subject to ilitihad),'7  and the obstacle for such a person is 
considered non-existent.' The case is also distinguished from that of the 
minor leading the minor for in that case the prayer is uniform (equal in 
strength). 

The saff (row) is to be formed first by men, followed by minors and 
then by women due to the words of the Prophet (God bless him and 
grant him peace). "Let those who have attained puberty and are the object 

It is Anal) and a marfir tradition. A tradition conveying the same meaning has 
been recorded by the sound compilations, except al-Bukhart, from Abu Hurayrah (God 
bless him). Al-Zayla`i, vol. a, 36. 

'From Samarqand and Bukharah 
'In this case, a person is under the impression that he owes an obligatory prayer, and 

he starts offering it as Tufa'. During performance the prayer is rendered invalid. Is it now 

due as vein' for the reason that he had started offering it? The three jurists maintain that 
it is not due as 	Zufar (God bless him) maintains that cilia' is now obligatory- If 

this person, under a false impression, was leading another who was offering 
nail, then,  

afterfastid, qada' is obligatory for one offering nafl, even though it is not obligatory.for 

the one leading. This case, on the face of it, appears similar to that of the minor leading 
another who is offering natl. In both cases, vdd is not obligatory on the person leading, 

but it is on the person following, after fasad. Thus, a minor should be permitted to lead 

the prayer on the analogy of the person under a false impression. The cases, ho
ve.  

are distinguished. The reason is that the case of the person under the false impressitonreic; 

moot. Zufar (God bless him) maintains that qada' is obligatory for him, while tha  .0.11for  

Jurists maintain that it is not. As compared to this the issue of there being nnq 
a  
t case, 

the minor is settled. Analogy for the settled case cannot be structured upon a m 
 

'6Arising from ijbhad and disagreement. 

of prohibition (whose prayer can be nullified) stand behind me."19  Fur-
ther, muhadhnh'" invalidates prayer, therefore, women have to be moved 
behind. If a woman has come to stand by his side (parallel to him), and 
they are participating in the same prayer, his prayer has become invalid 
provided the imam included her in his niyyah. Analogy implies that it is 
not nullified, and that is the opinion of al-Shafici (God bless him) taking 
into account her prayer, which is not nullified. The basis for istihsan is 
what we have related, and it is of the well known category. It is he who 
is the addressee, and it is he who has given up the obligation of position 
(to be ahead of her). Accordingly, it is his prayer that has become invalid 
and not hers, just like that of the follower when he stands ahead of the 
imam. If the imam did not include her in the niyyah, it does not harm 
this person for her prayer is not permitted, because without her inclu-
sion participation is not established in our view, with Zufar (God bless 
him) disagreeing. Do you not see that the imam is bound to order the 
positions, thus, the matter is dependent on his duty, as in the case of fol-
lowing. The niyyah of imamate (to include the woman) is stipulated if she 
is led in the parallel position. If there is no male next to her, then, there 
are two narrations in this. The distinction on the basis of one of these is 
that nullification is certain, while on the basis of the second it is probable. 

Among the conditions of (the issue of) mukadhah are: that the 
prayer be common, that it be absolute, that the woman be one who can 
be the object of desire, and that there be no curtain between them. As 
this prayer has been identified as nullified on the basis of a text, as distin-
gutioshaecdco  from analogy, therefore, all that the text has laid down is taken in   

Attending the congregation is considered disapproved for them 
(women), that is, the young women due to the apprehension of fitnah. 
There is no harm if the old women go out (for the congregation) forfajr, 
rnaghrib and ̀ isha'. This is so according to Abit Hanifah (God bless him). 
The two jurists said that they can go out for all the prayers, because there 
is athoefiretnfoarhe 

fitnah 

tthis due to the absence of desire for them. Thus, it is not 
i disapproved, as in the case of d. He argues that excessive lust can lead to 

nah can occur, however, the fasiq persons spread around 

th.  e'9n0erlx  et issveuresion of the tradition from Ibn Mas'ild (God bless him) has been recorded 
by Muslim, Abu DawCid, al-Nasal and Ibn Majah. AI-Zayla'i, vol. 2, 37. 

Standing of women next to men with the likelihood of touching. It is described in 
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timings, and at the time of tuaghrib they are busy with meals. The open  
spaces arc wide, and it is possible for women to remain separated from 
men, therefore, it is not disapproved (during 'id). 

He said: A person in a state of (full) purification is not to pray behind 
a person whose position is the same as a woman with extended bleed-

ing (mustahadah),' nor should a woman in a state of purification pray  
behind a mustahadah. The reason is that a person in sound health is in 

a stronger state as compared to the handicapped; a thing cannot bear the 
burden of one that is stronger than it. The imam bears the responsibility 
of his own salat and that of the person following him. 

Nor should a literate person who can read (the Qur'an) pray behind 
the illiterate person (ummi) or a person wearing clothes behind one who 
is naked, due to the (differing) strength of their state. 

It is, however, permitted that a person who has performed tayam-
mum be the imam of those who have performed wudu'. This is so accord-
ing to Abu Hanifah and Abu Yasuf (God bless them), while Muhammad 
(God bless him) said that it is not permitted, because tayammum is 
purification based on necessity and wiicia' is the primary purification. 
The two jurists maintain that tayammum is absolute purification (not 
qualified), therefore, it is not limited to the case of need. 

The person who has performed mash may be the imam for those who 
have washed. The reason is that the boot prevents the spreading of hadath 
and what has affected the boot is eliminated with mash, as distinguished 
from the case of the mustahadah, because in that case hadath has not been 
legally acknowledged despite its existence in reality. 

A person standing may pray behind one who is sitting. Muhammad 
(God bless him) said that it is not permitted and this is based on the anal-
ogy (qiyas) constructed upon the (stronger) state of the person standing. 
We gave up this analogy due to the text, and that is the narration that "the 
Prophet (God bless him and grant him peace) offered his last saint while 
seated when the people behind him were standing."" 

A person who prays through indication may pray behind a person 
like him, due to the equality of their states, unless the person following 
prays with indications, while sitting and the imam adopts the reclining 

21

That is, a person with a permanent nosebleed, urine problems or ulcerous wounds. 
"It is recorded by al-Bukhari and Muslim. Al-Zayla`t, vol. 2, 41. 

posture. The reason is that the sitting posture has been legally acknowl- 

edged 	
(comparative) strength is established. 

A person who performs erforms rukte and sujad is not to pray behind one 

vh  

s with indication. The reason is that the state of the follower is 

stronger,  
lufar (God bless him) disagrees about this. 

A   p 

dged and its ( 

yrshevoonwpre'  praying obligatory salat is not to follow in prayer the per- 

son 	
supererogatory prayers.23  The reason is that following is 

  (upon a similar prayer) and the imam here lacks the attributes 

i

structured 

offering 

pr ae  

of the obligatory prayer,thus, the (obligatory) prayer cannot be struc-

tureudeuspaoidn:sn Noiorecthainngthme  ipse
sirnson offering one type of obligatory prayers  

follow one who is offering a different type of obligatory prayer, because 
following is participation and capability, therefore, unity (of prayer) is 
essential. According to al-Shafi`i (God bless him) it is valid in all these 
cases (stated above), because following in his view is performance (of 
acts) by way of compatibility, while in our view the meaning of bearing 

responsibility (by the imam) is taken into account. 
A person offering supererogatory prayers may offer them following 

one who is offering obligatory prayers, because the need in his case is 

for basic saint (that can be offered with an unqualified niyyah) and this is 

found in the case of the imam (who is offering basic saint and obligation 

in addition), thus, the construction is valid. 
A person who follows an imam in prayer and then finds out that the 

imam was in an impure state, is to repeat his prayer, due to the words of 
the Prophet (God bless him and grant him peace), "A person who leads 
a group and then finds that he was in a state of hadath or janabah is to 

repeat his prayer and so should the people."24  Al-SI-I -Al (God bless him) 
hinaysaaliddiitsyagreement with this on the basis of what has preceded, while 
we consider the responsibility as the basis, and this for permissibility and 

is not as well as a 
ft 

al  
read 
	who cannot read leads in prayer a group of persons, who 

can 	 group of people who cannot read, then, their prayer 

''It is 	

accord ing to Abu Hanifah (God bless him). The two jurists 
said that th

e 

prayer of the imam and those who cannot read is valid as he 

13There are traditions recorded by al-Bukhari and Muslim on this issue. See al-Zayla 1, 
vol. 2, 52. 

recorded by al-Dar'qutni and al-Bayhaqi. Al-Dar'qutni calls it a mursal. Al-
Zaylei, vol. 2, 58. 

(luring zuhr, 'tip-  and juntu'ah timings. They sleep during Jajr and 'isha-, 
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is handicapped leading a group of handicapped people as well as those 
who are not handicapped. The situation resembles that of a naked Per-
son leading naked persons as well as those who are dressed. Abu Flanifah 

argues that the imam has relinquished the obligation of recitation when  
he is able to do so, therefore, his prayer is not valid. The reason is that 
if he had led those who could recite, the recitation of the reciters would 
amount to his recitation, as distinguished from this issue (of the naked) 
and those similar to it as the factors (handicaps) present in the case of the 

imam are not present in the case of the followers. 
If the person who cannot read prays alone while one who can recite  

prays alone, it is permitted. This is correct as the desire to pray as a con-
gregation is not exhibited by them. 

If the imam recites in the first two raleahs and makes an ummi lead in 
the remaining two, their prayers are invalid. Zufar (God bless him) said 
that their prayers are not invalidated as the obligation of recitation has 

been performed. We argue that each raVah amounts to salat, therefore, 
it cannot be devoid of recitation either actually or by presumption, and 
there is no presumption in the case of the urnm i due to the lack of ability. 

The same applies if he makes him lead the tashahhud. God, the Exalted, 

knows best. 

Chapter 13 

Ritual Impurity (Hadath) During Prayer 

He who is involuntarily overcome by ritual impurity (hadath)' during 
prayer is to move away, and if he is an imam he should delegate the 
imumah; he is then to perform WUOLV and continue his prayer. Analogy 
implies that he is to pray afresh. This is the view of al-Shafi`i (God bless 
him) on the argument that hadath negates prayer,' while walking; and 
turning away (from the qiblah) both render it invalid. Thus, it is similar 
to voluntary acquisition of hadath.4  We rely on the words of the Prophet 
(God bless him and grant him peace), "A person who vomits, has a nose-
bleed, or passes madhi in his prayer is to turn away and perform wuda', 
and he may then continue his prayer as long as he has not spoken."5  The 
Prophet (God bless him and grant him peace) said, "If one of you vom-
its or has a nosebleed, he is to place his hand on his mouth and make 
another person who is not affected by hadath come forward (for leading 

`There is an addition here in the text preferred by al-Ayni to the effect that "if he 
coughs and passes wind due to pressure," but the previous phrase of being overcome by 
involuntary hadath covers this situation. Accordingly, we feel that this addition is not 
justified and must have been a gloss that crept into the text. See al-Ayni, vol. 2,377. 

'Because purification is a condition for the continuation of saIat just as it is a con-
dition for its commencement. 

3Towards ablution. 
-IDue to these negating acts. 

5 Two versions of this tradition are recorded by Ibn Majah and al-Dar'qutni. Al-
za  

yla`i, 
383. 	vol. 2, 6o. It is also recorded as a mursal by 'Abd al-Razzaq. 	vol. 2, 
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the prayer)." The need is in the ca se of involuntary hadath' and not vol-

untary hadath for which there is no such need. It is, therefore, not to be 

linked to voluntary hadath! 

It is, however, better to renew the prayers  in order to avoid the doubt 

due to a conflict of evidences.'" It is said that the person praying alone 

may start anew, while the imam and the follower are to continue their 

prayer in order to secure the higher benefit of the congregation. 

The person praying alone may complete his prayer at his location 

(where he performs wuda') and if he likes he may return to his earlier 

position. The follower is to return to his earlier position, unless the imam 

has already completed the prayer, or when (the imam is not done but) 

there is some obstacle/barrier between them. 

A person who believes that he has acquired hadath and moves out 
of the mosque, but thereafter he comes to know that he did not acquire 

hadath, is to renew his prayer. If he did not leave the mosque, he is to 
complete what remains of the prayer. Analogy, in both cases," implies 
the renewal of prayer, which is a narration from Muhammad (God bless 
him) due to the existence of relinquishment of prayer without (valid) 

excuse." The basis of istihsan is that he moved away with the intention 
of correcting an error. Do you not see that if what he believes comes to 
be realised, he would be continuing his prayer, therefore, the intention to 
rectify is associated with actual rectification, as long as his location has 
not changed by coming out (of the mosque). 

"This is considered gharib. Traditions conveying the same meaning are recorded by 
Abu Dawdd, lbn Majah and al-Dar'qutni. Al-Zaylal, vol. 2, 62. 

That creates a valid excuse for walking towards mjii'. 
As asserted by al-Shafil (God bless him). 

9 ln order to undertake the obligation with a certainty. 
'The reason is that there is a clash of analogy and istihsan. Analogy dictates.  that 

the tahrimah no longer exists and the conditions (like taharah) are not found. istqrsatt 
is based on a khabar ivahid as well as the consensus of Companions (God be pleased 
with them). This clash of evidences does not prevent the legal validity of continuing the 
prayer after imp', however, it is preferable to be certain and content that the prayer has 
been offered in its perfect form. Accordingly, renewing the prayer after a fresh wudir ' is  
preferred. 

"Whether or not the person has left the mosque. 
'That is, it is just his suspicion that he has acquired hadath. The qa`idah fighjYYah' 

"What is established with certainty cannot be done away with doubt," is to be recalled 
here. Consequently, an excuse is not established here. Istihsan takes a more lenient view. 
As compared to this, the first issue is based upon yaqin (certainty).  
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If he  has delegated the (imamah of the) prayer to another, his prayer 

has become 
invalid," as he has undertaken too many acts (like delegation 

""d" walking) without an excuse." This differs from the case where he is 

impression that he has commenced prayer without wucla' and 

tauhliednehr the  

	

e turns away, but thereafter he comes to know that he is 

' 

	maintain- 

ing 
so that his prayer is invalid even when he does not move 

out his WUr li  
o
f the mosque, because turning away is by way of relinquishment." 

Do you not see that if what he believed had turned out to be true he 

would have renewed his prayer.' This is the underlying rule (for under-

standing the distinction).'' The location of the rows in a desert is assigned 

the status of a mosque. If he moves towards the front, then, the limit is 

the sutrah, but if a sutrah is not there then the limit is equal to the extent 

of the rows. If he is praying alone, then the limit is the location of his 

prosItfrhaetihoansoanfiatlol 

of insanity, nity, or goes to sleep and has a seminal discharge, 

or has a fit of fainting, he is to renew his prayer, because these incidents 

are rare and, thus, cannot be included within the implication of the text.' 

Likewise, if he laughs out loud, for that has the status of speech that cuts 

off prayer. 

If the imam is prevented from recitation (due to physical reasons) 

and he makes another come forward, the prayer of both is valid, accord-

ing to Abu Hanifah (God bless him), while the two jurists said that 

their prayer is not valid, because such an occurrence is rare and, there-

fore, resembles major impurity (janabah) during prayer. He (the Im5m) 

argues that istikhlaf (delegation) is due to a (physical) disability that is 
certain in this case.'9  Further, prevention from recitation is not rare, thus, 
it cannot be linked to major impurity. If he is able to recite to an extent 

"Even if he does not leave the mosque. 
40f being certain and of hadath being actually found. 
"Of prayer. 
Ih Because it would be sal& without the condition of purification having been met. 
"The rule then would be: When the possibility of rectification of error exists, istihsan 

helps, otherwise it does not. 
I8The text is the tradition: "A person who vomits, has a nosebleed or passes tnadhi in 

his prayer is to turn away.. • ." 
'9Thus, the qa`idah fiqhiyyah mentioned above is not invoked. 
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that makes prayer valid, it is not permitted to him to delegate his func- 
ma`),"'  need for  due to the absence of a n d f - 

tion, on the basis of consensus 
(ij 

delegation. 	 him after tashahhud, he • , e is to per_ 

If 
involuntary impurity overcomes 

	. 

form wudu' 
and offer the salutation. The reason is that the salutation  is  

essential, 
	
ablution is essential for performing it. 

If he intentionally invokes 
hadath at this stage' or he talks r 

one or does some work that negates prayer, his 
salat is complete. The  

reason is that an obstacle has been created for the continuity due to the  

to some_ 

etition existence of a happening that cuts it off.22  There is, however, no rep 

for him as no rukn (essential element) is left. 

If a person who has performed tayammum sees water during his  

prayer, his prayer stands nullified.23  This discussion has preceded earlier. 

If he sees it25  after adopting the sitting posture to the extent of the 

tashahhud, or he had performed mash and the period of mash is over, 
or he takes off his boots with a slight movement," or he is an ummi, 

but comes to learn a sarah," or he is praying naked when he notices a 

dress," or he is praying through indication, but finds the ability for bow-
ing and prostrating, or he remembers a lost prayer that was due from 

him" before this one, or an imam who can recite acquires hadath and 

delegates the prayer to an ummi, or the sun has risen duringfajr, or the 

time of ̀ asr has commenced while he is still praying jumteah, or he had 

performed mash on the splint (plaster) and it falls down due to healing, 
 or he was a person with a disability and the disability goes away, as in 

20That is, delegation of imatnah in such a case is not permitted on the basis of Oa', 

'That is, the stage of tashahhud. 

'The acts mentioned in the issue. 
'3The Author mentions this issue here so that it can be compared with cases in which 

hadath has been acquired during prayer. In the case of tayammum, when water is seen, 

the hadath existing prior to tayammum takes over and renders void the purification 
created through tayammum. 

''These are twelve issues in all and are well known. Some jurists have added five 
additional issues here. 

"That is, if he is praying with tayammum and sees water. 
'Because excessive movement invalidates prayer. 
'That is, recalls it after having forgotten it. Some say if he hears it and 

memorises it 

with excessive effort. 
18Without seeking it. 
'90r his imam. 

1-14 

the  case of the mustahadah and those with the same legal status,3° then, 

his  prayer is nullified according to Abu Hanifah (God bless him). The 
said that his prayer is valid. It is said that the rule here is that two illrists s 

according to the two jurists. Thus, the intervention of these factors at 

‘htsvi;liusilte 	

j 
stage, 

. 	 ve related about the tradition of Ibn 

in his view, is the same as their intervention during prayer, 
in the view of the two jurists it is like their intervention after the 

Masud (God be pleased with him)." He argues that it is not possible for 
him to offer another prayer except by emerging from this prayer, and the 
act without which an obligation cannot be attained becomes an obliga-
tion. Further, the meaning of the word "completed" here is that it is close 
to completion. Delegation, however, is not an invalidating factor so that 
it is justified on the part of one who recites. The invalidating factor is a 
necessary requirement of the hukm shar`i, which is the ineligibility for 

imaItrah.  person follows the imam, after the imam has prayed one rak`ah, 
and the imam then acquires hadath bringing this man forward (by dele-
gation), his imamah/prayer is valid, due to participation in the tahrimah. 
It is, however, preferable for the imam to delegate it to one who has 
caught the prayer (right from the start) as he is better able to complete 
his prayer. It is necessary for this person being brought forward not to 
advance due to his inability to offer the salutation. If he does advance, 
then, it is essential for him to start from where the imam left off, as he 
stands ndsainnothherisplace. When he reaches the stage of the salutation, he is to 
make 

 

so that he can offer the salutation. If at the time of completing the scat 
of the (first) 

imam, who caught the prayer (from 

 he laughs loudly or intentionally 

its start), to advance 

 acquires hadath, 
or talks or walks out of the mosque, his prayer stands nullified, while 
the prayer of the followers is complete. The reason is that an invalidating 

found in his case during the prayer, while it affects them only 
after the performance of all the arkan (elements). If the first imam has 

3:Like a 
person with a urine problem or an ulcerous wound. _ "That 

is, the worshipper must himself end his prayer after tashahhud, however, in these cases 
the prayer has been terminated by other acts or happenings. 

This has preceded. In this tradition of tashahhud where the words are: "Where you 
have said this or done this your prayer is complete?' Al-Zaylal, vol. 1, 306. 
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coming out of prayer through the act of the worshipper is obligatory3' 
according to Abu Hanifah (God bless him), while it is not obligatory 
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jurists 
"sts said that it is not nullified. If he talkilsthorregeoeusriostust oTf the in-

completed his p y  

prayer, 

ture to the ex-tent of tashahhud, and then laughs loudly, or acquir-ess  

intentional hadath, 
the prayer of thetipaenriscoanhw(Ghooddibdlensosthcatch the first 

rakish is invalid, according to Abu 	 him). The two  

his'4 
 prayer is not nullified according to all 	 - he two rut-6u 

argue that the prayer of the follower is dependent upon the prayer of the 

salutation and speech (after tashahhud). The Imam argues that laughter is 

imam 
both in terms of validity and invalidity. The prayer of the imam has 

not become invalid and so also the prayer of the follower; it becomes  like  

an invalidating factor for the part of the prayer of the imam that it affects 
and it, therefore, invalidates a similar part of the prayer of the follower, 

except that the imam does not need to continue his prayer while the 

person who could not catch the first raleah does. Continuing an invalid 
prayer maintains the invalidity as distinguished from the salutation as it 

of the imam, however, stands annulled due to existence of laughter within 
is part of the completion and speech has the same legal status. The wudi' 

If the first imam does not acquire h adath and takes the 	e  
his prayer 

is invalid. This is the correct view. 
rae:,13 his prayer is valid, but if he is not done With his  

usque, 

r  

the period (/1urmah) of prayer. 

If a person acquires hadath in his rukft` or in his sujud, he is to per-

form wirclif and continue his prayer. The raleah (or the prostration) 
during which he acquired hadath is not to be counted. The reason is 

that the rub-4' is completed by transferring to the next, and with hadath 

this is not possible, therefore, it is necessary to repeat it. If this person 
is the imam and he makes another person advance, then, this person is 
to maintain the rukce, as he is able to complete it by maintaining the 
posture. 

If the worshipper, while bowing or prostrating, remembers that he 

has missed a prostration and he lowers himself for it from his rill& or 

raises his head from his prostration (to perform it) and then performs 

it, he is to repeat the rukie as well as the sujud. This is the explanation of 

the preferred act so that the acts of prayer are performed in order to an 
extent possible. If he does not repeat them, his prayer is valid, 

because 

"Praying behind the second. 
34That is, of the person who missed one raleah. 
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maintaining an order in the acts of prayer is not a condition, while trans-
ferring (to the next ruku ) in a state of purification is a condition and 
this is present. According to Abu Yusuf (God bless him), it is binding on 
him  to repeat the rukti`, because rising after the rukCe (qawmah) is an 
obligation in his view. 

He said: If a person leading a single person in prayer acquires 
hadath 

and moves out of the mosque, then, the person being led is the 
im4m 

whether or not he forms an intention for this" insofar as this amounts 
to the securing of the prayer.36  The identification by the first (imam) is to 
avoid a clash and there is no clash here.37  The first imam completes his 
prayer as the follower of the second person, as if he had actually delegated 
the imamah to him. 

If there is no one behind him except a minor or a woman, it is said 
that his prayer has become invalid, due to delegation to one who is not 
eligible for imamah. It is said that it is not invalidated, because lack of 
delegation is not intentional, and the person following is ineligible. God 
knows best. 

"For he, being the only follower, becomes identified as the imam. 3  Of the person following. 
3  

'As there is only one person to be identified. 



Chapter 14 

Factors Nullifying Prayer and Things Disapproved 

During Prayer 

If a person talks in his saiat,' intentionally or by mistake, his prayer 
stands nullified. Al-Shafici (God bless him) disagrees in the case of mis-
take and forgetfulness, and his recourse is to the well known tradition.' 
We rely on the words of the Prophet (God bless him and grant him 
peace), "In this prayer of ours no part of human speech is valid for it 
is glorification, the proclamation of God's greatness and the recitation of 
the Qur'an."3  What he has related is interpreted4  to apply to the removal 
of sin as distinguished from the salutation' made in error because it is a 
form of remembrance. It is treated as dhikr in a state of forgetfulness, and 
as speech when pronounced intentionally insofar as there is substantial 
speech in it. 

'Prior to adopting the sitting posture up to the tashahhud. 
'This is the tradition that says, "Liability (the Pen) has been lifted from my Ummah 

in the case of mistake, forgetfullness and what they have been coerced to do." Al-Zaylal 
says that the tradition is not found in these words even though the fuqaha' always refer 
to it in these words. Similar traditions have been recorded by Ibn Majah and others. 
Al-Zaylei, vol. 2, 64. 

31t is recorded by Muslim in his Sahih, and other versions by al-Bukhari and al-
Dar'qutni. Al-Zayla`i, vol. 2, 66. 

4By way of reconciliation between the two traditions. That is, the rule emerging 
from the tradition pertains to the next world (akhirah). Will he say the same thing with 
respect to general exceptions in the criminal law where the tradition is used? 

'Analogy used in support of al-ShafiTs argument, that is, just like error is overlooked 
in salutation made in error. He argues that sakim resembles human speech. In other 
words, although analogy dictates that salutation made in error should invalidate prayer, 
yet we have undertaken istihsan here insofar as salam is more like dhikr and not human 
speech. 
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off prayer, because it reveals enhanced devotion. 
is due to the mentioning of heaven or hell it is not to be treated as cutting  

If he groans in it, sighs or cries with his cries being loud, then, if tau
s  

If it is due to pain or distress, then, it does cut it off, because in this 

case it amounts to an expression of anguish and regret, thus, it is deemed 
human speech. It is narrated from Abu Yusuf (God bless him) that the 
worshipper's saving "aah" does not invalidate it, in both cases but his sigh 
does. It is said that the rule in his view is that if the word is composed of 
two characters and these are from among the aveVid, or one of them is, 
the prayer is not nullified, but if these are the (7 -1 characters, the prayer is 

invalid. The zawa 'id are all gathered in the statement al-yawn' tansahic 
This, however, is not a strong argument, because the speech of people is 
according to their usage and follows the characters used for composition 
and the communication of meaning, and this can result in all the charac-

ters being zawdid. 

If he clears his throat without an excuse when there was no com-
pulsion to do so and this leads to the pronouncing of words, then, in 
the opinion of the two jurists it is necessary that the prayer be deemed 
invalid, but where this is due to an excuse it is overlooked like sneez-
ing or burping when these result in words. When a person sneezes and 
the other blesses him saying "God have mercy on you," his prayer is 
invalid, as this is used for communication between people, thus, it will 
be treated as speech. This is distinguished from the situation where the 
person sneezing or one who hears it, says, "Praise be to God," (the prayer 
is not nullified) according to what some jurists say, because this is not 
deemed a customary response. 

If someone seeks to be prompted (in recitation) and he prompts him 
while praying, his prayer is nullified. The meaning here is that the per-

son praying prompts someone other than the imam. The reason is that 

this amounts to teaching and instruction and is, therefore, a category 
of human speech. Thereafter, he (Muhammad) stipulated repetition in 

Kitab al-Asl as this is not one of the acts of prayer and a minor prompting 
will be overlooked. He did not stipulate this in al-Ja mi` al-Saghir, because 

speech, however little, is in itself a factor that cuts off prayer. 
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if he prompts his imam, it does not amount to invalidating speech, 

on the basis of isti/isan,' because he is under a compulsion to rectify 

his  prayer. It is, therefore, treated as speech that is an act of prayer in 

meaning. 
He is to formulate the niyyah for prompting his imam and not recita-

tion. This is the correct view ass it is an exemption provided to him, while 

recitation on his part is forbidden. 

If the imam switches over to (the recitation of) another verse, the 
prayer of the person who prompted him is rendered invalid and so is the 

saint of the imam if he follows his prompting (for the different verse) due 
to the existence of prompting and its acceptance without any necessity 
for this. It is essential for the follower not to be hasty about prompting, 

while the 1111(1111 should not incite the followers to do so, rather he should 

go into mica' if he has already recited the minimum or he should move 

to another verse. 

If a man (praying) says in response to someone, "la ilaha illa 'llahi," 
then, this amounts to invalidating speech according to Abel Hanifah and 
Muhammad (God bless them),9  while Abu Ilasuf (God bless him)'° says 
that it does not invalidate prayer. This disagreement pertains to the situ-
ation where he has said this in response to a question raised by someone." 
According to him (Abu YUsuf) it is glorification in its proper form and its 
nature is not altered by the intention of the worshipper. The two jurists 
argue that he uttered the words in the form of a response and it can be 
interpreted as a response, therefore, it is treated as one.' The blessing for 

'The istihsan is based on reports. 
'The imam. 

'Because some jurists have said that he is to formulate the niyyah of recitation and 
not of prompting, however, al-Sarakhsi maintains that this is an error. 

'And also according to Malik and Ahmad (God bless them). 
"And also al-Shafil (God bless him). This is what is meant in the previous note. In 

other words, what we are saying here is that Abil Yasuf's opinion is stronger here. The 
opinion is too complicated to follow. 

"That is, if he pronounces these words in response to a question, the prayer is invalid, 

d ifficult 
if he says this as a notification that he is in the middle of prayer, it is not invalid. It is 

iffictilt 
to distinguish the two when they are in response to a question, otherwise why 

would this person feel the need for notification? It is possible that in one situation the Person asking  the question has no way of knowing that the other is praying; this needs 
n

ot another situation, he can see that the other person is praying; he does n
tification. In 
 need notification. 
'ZTh

is negates the idea of validity in case of notification. 
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sneez i ng and saying, "'Ili God we belong and to f lira is our ret urn),  are  

also governed by the same rule according to the sound view. 
!file intends thereby to indicate to another that he is in the process of 

praying, his prayer is not invalid on the basis of consensus (ijmac),13 due  
(God bless him and grant him peace), to the words of the Prophet 	 "men  

some incident befalls one of you in prayer, he should glorify God."'4 

If a person, after praying one raleah of zuhr,'' commences the 'cur 
prayer' or a supererogatory prayer, then he has rendered his zuhr prayer 
invalid, because the commencement of another prayer is valid, therefore, 
he moves out of the previous prayer. If, however, he commences the zuhr 
prayer (again) after having prayed a raleah of zuhr, then, it remains the 
same prayer and his first raieah will be valid. The reason is that n  t heiyfyoarh-
initiated the niyyah of the same prayer that he was in, thus, his  
becomes superfluous, and the person making the niyyah retains his orig-
inal state. 

If the imam" reads out his recitation from the mushaf his prayer is 
invalid according to Abu Hanifah (God bless him). The two jurists said 
that it remains intact, because it is a form of worship that is appended 
to another form of worship. It is, however, considered disapproved as it 
resembles the act of the People of the Book.' According to Abi.i Hanifah 
(God bless him), the bearing of the mushaf, looking at the pages and 
turning the leaves amounts to excessive actions (during prayer). Fur-
ther, the acquiring of the text from the mushaf is like acquiring it from 
another person. According to this line of reasoning, there is no differ-
ence between holding the mushaf and reading from one laid on a stand, 
but according to the former argument there is a difference. Thus, if one 
were to look at written text with understanding, the correct view is that 
his prayer would not be rendered invalid, on the basis of consensus. As 
distinguished from this, if a person makes a vow that he will not read 
someone's book, it means that he will break his vow if he understands 
it, according to Muhammad (God bless him), because the aim there is 

13  See previous notes. 

'It is recorded by al-Buldiari and Muslim. Al-Zayla`i, vol. 2, 75. 
15  For example. 
'That is, forms an intention in his gall) without raising his hands. '7So also the follower. 

"And it is prohibited for us to do things that make us look like the People of the  
Book. 
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understand it. As for the invalidity of prayer, it depends on excessive 

t((,)xtr
a) acts during prayer, and these are not found in this case. 

- If a  woman passes before a man praying, his prayer is not rendered 

invalid, due to the words of the Prophet (God bless him and grant him 

peace
), "Prayer is not cut off by anything passing in front." The person 

passing in front, however, has sinned, due to the words of the Prophet 
(God bless him and grant him peace), "If only a person passing in front 
of the person praying knew what burden he is carrying, he would have 
waited for forty.'" The person passing in front sins only if he passes over 
the location of his prostrations, according to what is said, when there is 
no intervening barrier between them and the limbs of the person passing 
come to the level of the limbs of the worshipper, if this person is praying 

on 
poefsasepniatal fora person praying in an open space to place a cover-

ing 

 top 
 is 	ti 
 front of him, due to the words of the Prophet (God bless him and 

grant him peace), "If one of you is praying in the desert he should place a 

sutrah in front of him."' The length of such a covering is up to one dhiree 
or more, due to the words of the Prophet (God bless him and grant him 
peace), "Is any of you unable to place a sutrah before him, like a thick 
stick?' It is said that the thickness should be equal to that of a finger, 
because one that is thinner than this will not be visible from a distance, 
and the purpose will not be attained. He is to stand close to the sutrah, 
due to the words of the Prophet (God bless him and grant him peace), "A 
person who prays with a sutrah should draw close to it."23  He is to place 

tllio
emsutthe c  sutrah up to level of his right or left eyebrow, this is what is reported 

from the 	(God be pleased with them).z4  There is, however, 
nfronoht a  harm in giving up the sutrah if he is secure against people passing in 

and he e is not facing the street. The sutrah of the imam acts as the 

19One vers ylizoanoefi,tvhoils, 2t7;16i.tion is recorded by AbuDawild and another by al-Dar'quini.  Al 
A:z̀latyiisarIecorided by al-Bukhari and Muslim through Malik (God bless him). Al-ZaYldi,  
V°12.12

.1,171i9s.v,evrosnio
. 2, i

8sog.harib. A tradition that comes close to it is recorded by Abu Dawild. 

Same meaning. Ai
n iszgahyaiari,b,vhor 2787., Muslim has recorded a tradition that conveys the 

re4Ildtei rbeylaAtebdafrporwilmdartmy_Czoaymiaplanviooin.  Companions 	d be pleased with them). One version is 

his refers to a tradition recorded by Abel Dawad. Al-Zayla'i, vol. 2, 83. 
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sutrah of the people, because "the Prophet (God bless him and grant him 
peace) prayed at Batha' of Makk'ah with his staff in front of him, When  the people had no sutrah." 25  

The affixing of the sutrah is acknowledged and not its laying down or  
the drawing of a line, because the purpose is not attained through these. 

He is to keep away the person passing in front when there is no 
sutrah 

in front of him or the person is passing between him and the sutrah, due to the words of the Prophet (God bless him and grant him peace), "Keep 
him away as far as you can."' He is to keep him away by indication (ges-
ture) as was done by the Prophet (God bless him and grant him peace) 
with the two children of Umm Salamah (God be pleased with her)," or 
he is to keep him away through glorification of God, as was related by us 
earlier, though combining both methods is disapproved, because one of 
them is sufficient. 

14.1 DISAPPROVED ACTS 

It is deemed disapproved for the worshipper to play around with his 
dress or his body (during prayer), due to the words of the Prophet (God 
bless him and grant him peace), "God has disliked three things for you..., 
and within this he mentioned playing around."' The reason is that fool-
ing around outside of prayer is forbidden, then, what would you say 
about prayer. 

He should not play around with pebbles for this too is a type of 
frivolous playing around, unless it is not possible for him to perform 
the prostration in which case he is to level them in a single action. This 
is due to the words of the Prophet (God bless him and grant him peace), 
"Just once, 0 Alma Dharr, otherwise let it be,"29  as in this case it is in the 
interest of his prayer. 

"It is recorded by al-flukhari. Al-Zayla`i, vol. 2, 84. 
"This tradition has preceded and has been recorded by Abu Dawfid. Al-Zayla`i, vol. 

2, 84. 
27I1 is recorded by Ibn Majah in his Sunan. Al-Zayla`i, vol. 2, 85. 

This is a mursal tradition. Mursal traditions are employed by the 1-1anafis as legally 
binding. Al-Zayla`i, vol. 2, 86. 

. 291t is gharib in this version, however, a similar tradition has been recorded by An'ad  
(God bless him) in his Musnad, while other versions have been recorded in the sound 
compilations. Al-Zaylal, vol. 2, 86. 

He  is not to snap/click his fingers due to the saying of the Prophet 
(God bless him and grant him peace), "Do not click your fingers while 

ay "3" and he is not to do takhassar, which is the placing of his 
you Pr 
ar

ms akimbo, because the Prophet (God bless him and grant him peace) 
prohibited the placing of one's arms akimbo during prayer''as it leads to 

the giving 
up of the prescribed practice. 

He is not to turn his head around due to the saying of the Prophet 
(God bless him and grant him peace) If only the person praying knew 
who he is contacting when he turns his head."3' If he looks at what is on 
the left or right from the corners of his eyes without turning his neck, it 
is not disapproved, because the Prophet (God bless him and grant him 
peace) used to observe his Companions (God be pleased with them) dur-
ing his prayer through the inner corner of his eye.33  

He is not to sit on his haunches or to rest his elbows on the floor, due 
to the saying of Abu Dharr (God be pleased with him) that "My Khalil 
(Friend) told me not to do three things: pecking like a hen, sitting on my 
haunches like a dog and placing my elbows on the floor like a fox."34  lq`a' 

is to place one's hips on the floor and raising one's knees (towards the 
chin), and this is the correct view. 

He is not to respond to a salutation with his tongue, as this amounts 
to speech, nor with his hand for this amounts to a response in mean-
ing, thus, if he shakes hands intending a salutation thereby, his prayer is 
invalid. 

He is not to sit with crossed legs (squatting) except due to an excuse, 
as in this is the giving up of the sunnah about the sitting posture. 

He is not to braid his hair over his head, which is the gathering of 
one's hair over the crown of the head and tying them with a thread or 
pasting them so that they stick together. It is related that "the Prophet 

AtiAl_mzaaydiaani,dva01.1-.D:81q.utni. Al-Zayla`i, vol. 2, 87. 
"It is recorded by Ibn Majah in his Sunan. Similar traditions have been recorded by 

'=It is recorded by the sound compilations, except Ibn Majah. Al-Zayla`i, vol. 2, 87. 
B  It is.gharib and is recorded by al-Tabarani. A similar version is recorded by al-

ukh33  an in his SOO. Al-Zayla`i, vol. 2, 88. 
This version is gharib. Al-Tirmidhi and al-Nasal have recorded similar traditions. 

'41t is  gharib. Ahmad (God bless him) has recorded a similar tradition from Abu 
rayrah (God be pleased with him). Al-Zayla`i, vol. 2, 92. 
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(God bless him and grant him peace) forbade prayer by a man With  

braided hair:'" 

He is not to hold up his dress (during ruku or sujad) for it is a type  
of haughtiness, nor is he to let his dress trail (sad!), 	 Prophet 
(God bless him and grant him peace) forbade sad1,"3' 

because "the Prn 

which is the placing  
of one's dress on the head and shoulders and then letting  the sides hang  

down. 

He is not to eat or drink as these are not acts that are part of sniat.  

If he does eat or drink, intentionally or out of forgetfulness, his prayer 

becomes invalid, as this amounts to excessive acts (during  prayer) and 
the state of prayer is a constant reminder (therefore forgetfulness cannot 

be overlooked). 

There is no harm if the imam stands inside the mosque while his 
prostrations are inside the prayer niche (mihrab), but it is disapproved 
that he stand inside the mihrab, as it resembles what the People of the 
Book do with respect to the identification of a particular place for the 

imam, as against his prostrations being  inside the mihrab. 
It is disapproved that the imam pray alone on a raised platform on 

the basis of what we have said, and so also the opposite (imam on a lower 
platform), which is narrated in the Zahir al-Riwayah as this amounts to 
degrading  the imam. There is no harm if he prays towards the back of a 
person who is talking, because Ibn `Umar (God be pleased with him), on 
occasions, used to take Nafi` as a sutrah on some of his journeys." 

There is no harm when he prays while a copy of the Qur'an (mushaf) 
or a sword is suspended in front of him, as these are not worshipped, and 
it is on this basis that disapproval is established. There is no harm if he 

prays on a mat that has pictures on it, as that amounts to degrading the 
pictures, however he is not to prostrate on the pictures, as that resem-

bles the worship of forms.38 The disapproval of doing so is unqualified in 
Kitab al-Asl as the place of prayer is to be respected. 

It is considered disapproved that there be pictures or suspended 
forms above his head, on the roof, or in front of him or next to him' 
due to the tradition of Jibril: We do not enter a room in which there is 

351t is recorded by Ibn Majah in his Sunan. Al-Zaylal, vol. 2, 93. 
36It is recorded by Abii Dawad in his Sunan. Al-Zaylal, vol. 2, 95. 
371t is related by Ibn Abi Shaybah. Al-Zayla`i, vol. 2, 96. 
3
"That is, pictures of things that have life in them. See rule below. 

A1-Hidayah 

sma 
Lithe head of the image is cut off, that is, it is erased, it is no longer an 

image, 
because it is not worshipped without a head, and it is like praying  

towards a 
candle or lamp, according  to what the jurists say. If the form 

is on a pillow lying on the floor or on a floor mat, it is not considered 

disapproved as these are trampled and walked on, as distinguished from 

a  pillow in an upright position, or if the form is on the sutrah as that 

would amount to its veneration. The disapproval is the maximum when 

the form is in front of the person praying, followed by one above his head, 

then one to his right, then one to his left, and thereafter for one behind 

his back. If he 
wears a dress during prayer on which there are pictures, it is 

disapproved, because it is similar to the case of a person carrying  an idol. 

Prayer, however, is valid in all the mentioned cases due to the presence 

of all its conditions. The prayer may be repeated in a manner that is not 

disapproved. This is the rule for all prayers that are offered in a manner 

that is disapproved. 

The images of things that do not have life is not disapproved, because 

these are not worshipped. 

There is no harm if a worshipper kills a snake or a scorpion during 
prayer due to the words of the Prophet (God bless him and grant him 
peace), "Kill the two black ones even if you are praying."4" The reason is 
that in this there is the elimination of distraction (affecting devotion), 
thus, it resembles the moving aside of one passing in front. The rule 
appliest h e 

 
Counting 

noquutnoat 
unqualified 

d all 

of th  
ltypes of snakes, which is the correct view in the light of 

.meda.

sapproved. Likewise the counting of surahs, as this 

meaning of what we have related. 

r, 	i 
is not an a 

the verses and glorifications on the (fingers of the) hand, 
during praye 

acting upon what 

 of prayer. According to Abu Ynsuf and Muhammad (God 
bless them}, there is no harm in doing so in obligations as well as the 
supererogator y prayers in observance of the sunnah of recitation and by 

what is laid down in the sunnah. We would say that it is 

3 9. 
One,,v,,ersAiol_nzfrayoraiIbvno:.U279a7r.  (God be pleased with both) is recorded by al-Bulchari 

in Sa  

The compilers of the four Sunan have recorded it. Al-ZaylaI, vol. 2, 99-100. 

Boo'' PRAY" 

a  dog or 
pictures.``' If the pictures are small, so that they are not clearly 

visible to the onlooker, they are not considered disapproved, because very 

11 forms are not worshipped. 
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possible for him to do so before commencing, therefore, there will be no  
need to do so afterwards. God knows best. 

14.1  ETIQUETTE FOR THE PRIVY AND THE MOSQUE 

It is prohibited to turn one of the two passages towards the qiblah when 
in the privy, "because the Prophet (God bless him and grant him peace) 
prohibited this," turning one's back towards it is disapproved in one nar-
ration insofar as it amounts to the giving up of veneration. In another 
narration it is not disapproved as the passage of the person turning his 
back is not facing the qiblah and what drops from it drops downwards as 
distinguished from the person facing it as his passage faces the qiblah and 
what comes out is directed toward it. 

Sexual intercourse, urination and defecation on the roof of the 
mosque are disapproved. The reason is that the roof of the mosque takes 
the same rule as the mosque itself. Thus, following an imam, on the 
rooftop, by those below is valid. rtikaf (seclusion in a mosque) is not 
annulled by climbing up to the roof. It is not permitted for a person with 
major impurity (iiititib) to stand on the roof of the mosque. 

There is no harm in urination on top of a house in which there is a 
mosque. The reason is that the place of prayer prepared in a room does 
not take the rule of the mosque even though we recommend that such a 
place be prepared in a house. 

It is disapproved that the door of the mosque be dosed, as this 
amounts to preventing prayer. It is said that there is no harm in this dur-
ing timings other than prayer timings if there is apprehension about the 
assets of the mosque being lost. 

There is no harm in decorating the mosque with gypsum, teak wood 
and gold paint. His words "there is no harm" indicate that the person 
who does this will not be paid wages for doing so but at the same time he 
will not sin due to his act.It is said that it is an act for attaining nearness 
to God if the person does it with his own wealth. As for the person in 
charge ( mutawalli), he is to undertake, out of the wealth of the wagi acts 
that pertain to the ahkam for constructing the structure to the exclusion 
of what pertains to decoration. If he does 

 the amount spent. God knows what is correct.
rsroe,chte is liable for compensating 

Chapter 15 

The Wits" Prayer 

The witr is obligatory (wajib) according to Abu Hanifah (God bless 

him), while the two jurists said that it is a sunnah,` due to the prefer-

ence of the reports about its being a sunnah, insofar as one who denies 

the validity of this prayer is not deemed an unbeliever and there is no 

wiiirin for it.' Abu Hanifah (God bless him) relies on the words of the 
Prophet (God bless him and grant him peace), "God has added another 
prayer for you. Take note that this is the witr prayer, therefore, offer the 

prayer in the time between ̀ isha' and Mr."' The tradition contains a corn-

mandand that gives rise to obligation (wtijab). It is for this reason that 

its performance by way of qada' has been prescribed on the basis of con-
sensus (ijrna`). The person who denies it is not imputed with unbelief as 
its obligation has been established through the sunnah. It is the same idea 

that underlies the narration that it is a sunnah. It is performed at the time 
of `ishd, therefore, its adha n and iqamah are deemed sufficient for it. 

,A,isThhaehwe

(God 

 r hg  b  ittrprroauh  prayer consists of three raleahs that are not separated from 
each other 	sal utation, on the basis of what was transmitted by 

be pleased with her) that "the Prophet (God bless him and 

'That is reports indicating that it is not a farci. =
This should not necessarily mean that it is a sunnah, because adhan is made for 'id 

prayers and according to one opinion such a prayer is not walib. 

 

The tradition has been related from a number of Companions 

sound isna 	

(God be pleased 

been 
 them). 

One version is recorded by Abu 	Ibn Majah and al-Tirmidhi. It has u 	

cl. Al-Zayla`i, vol. 2, 108-109.

een called gharib by al-Tirmidhi, however, al-Hakim has said that it is a tradition with 
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grant him peace) used to offer the witr prayer with three 
meal, "4 

at 1 o nesr, 

Hasan (God bless him) has narrated the consensus of the Muslims._...s Al_ 
the number three. This is one of the opinions of al

-Shafti (G d oyes him). In another Opinion of his, witr is offered with tw
e oprsoaolufotagainst which is also the opinion of Mdlik (God bless him). Th 

orruktout 

them is what we have related. 

The qunut 
(supplication) is offered in the third raleaerhtprei rub-4'. 

Al-Shafi1 (God bless him) said that it is offered aft
er h the basis of the report that "the Prophet (God bless him and grant him 

peace) offered the qunrit at the end of witr,"' and the end is after the 'lila. 
We rely on the report that "the Prophet (God bless him and grant 

him peace) offered the quniit before the ruku` "6  and what is in excess of half of a thing is its end. 

The qunut is offered throughout the year 
with al-Shafil disagreeing, 

except with respect to the second half of Ramadan.' Our reliance is on the 
words of the Prophet (God bless him and grant him peace) to al-Hasan 
ibn (

All (God be pleased with both) when he taught him the qunfit saying, 
"Include this in your witr prayer," and he did not qualify this in any way. 

In each raleah of the witr prayer the Fatiljah and a surah is to be recited, due 
to the words of the Exalted, "Recite what is easy from the 

Quean."9  When the worshipper decides to offer the qunfit he is to pro-nounce the takbir, because the state of the prayer stands altered, and 
he is to raise his hands (for the takbir) and then offer the supplication 
(qunut), due to the words of the Prophet (God bless him and grant him 
peace), "The hands are not to be raised except on seven occasions, and 
among these he mentioned the qunCa."'° 

4It has been recorded by al-Nasd'i in his Sunan. Al-Hakim has said that it is a sound 
tradition meeting the conditions laid down by al-Bukhari and Muslim. Al-Zaylei, vol. 
2, 118. 

51t is related by al-Dar'qutni in his Sunan. Al-Zayla`i, vol. 2, 122. 
61t is related from several Companions (God be pleased with them). One version has 

been recorded by al-Nasa'i and Ibn Majah. Al-Zaylal, vol. 2, 123. 
'That is, the qunut is offered in the second half of Ramadan. 
'It has been recorded by well known Imams of the four Sunan. AI Tirmidhihas  

called it a hasan tradition. Al-Zaylal, vol. 2, 125. 
9Qur'an 73:20. 

'This tradition has preceded in the topic of the description of prayer. See al-ZaYla 

vol. 1, 389-9o. 
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The qunut is not to be offered in any prayer other than the witr 
prayer, with al-Shafi'i (God bless him) disagreeing in the case of the fajr 
prayer. (Our ruling) is based on the report of Ibn Masftd (God be pleased 
with him) that "the Prophet (God bless him and grant him peace) offered 

the (Writ in the fajr prayer for a month and then gave it up."" 

If the imam recites the qunut in the fair prayers, the person behind 

him (follower) is to remain silent according to Abu Hanifah and Muham-

mad (God bless them). Abu Yusuf (God bless him) said that he is to 
follow him, because he is to follow the imam, and further qunut (in the 

fajr prayer) is subject to ijtihad. The two jurists argue that its recitation in 

the fajr prayer is abrogated, thus, there is no following in this. Thereafter, 
it is said that he is to stand waiting to follow in what is obligatory with 
respect to following. It is also said that he is to sit down to exhibit dis-
agreement, because the silent person is participating with the one offering 
the supplication. The first opinion is stronger. The issue indicates the per-
missibility of following a Shafi`i imam in prayer and in following him in 
the recitation of the qunftt in witr. If the person following such an imam 
comes to know something that he believes will render his prayer invalid, 
like flowing of blood and other things, then, following him is not valid 
for him. The preferred recitation of qunCit is inaudible, because it is a 
supplication. God knows best. 

u 

"This tradition has been reported by some, including al-Tahawi (God bless him) in 
his Kitab al-Atha r. The text as it appears in the manuscripts of al-Hideiyah is "disagreeing 
in the case of the fajr prayer on the basis of the report of Ibn Mas`Cid (God be pleased 
with him)." This would imply that Imam al-Shafil (God bless him) is relying on this 
report. This is not possible as the report negates his position. Al-Zayla`i notes this and 
points out that some text may have been missed here. In our view, this has occurred 
several times in the first volume and it appears to be a device used by the Author to 
reduce 
the word ,, 

words and make the reader focus. Accordingly, we have ended the sentence at 
ord prayer" and begun the next with the words "(Our ruling)." God knows best. 



Chapter 16 

Nawafil (Supererogatory Prayers) 

The sunnah prayers consist of two raleahs prior to fair; four prior to 
zuhr and two raleahs after it; four prior to `asr, but if the worshipper 
likes he can pray two raleahs; two raleahs after maghrib; and four prior 

to `ishee and four after it or two raleahs if he likes. The basis for this are 
the words of the Prophet (God bless him and grant him peace), "A person 
who persists in praying twelve raeahs in a day and night, for him God 
will build a room in heaven."' The Prophet (God bless him and grant 
him peace) elaborated in a manner that is recorded (later) in the Kitab 
al-As!, except that the Prophet (God bless him and grant him peace) did 
not mention the four raleahs prior to ̀ asr. Consequently, these have been 
called' good and a blessing in Kitab al-Asl, due to the conflict of reports.' 
The preferred number is four. He did not mention the four prior to (isha', 
for which reason they are deemed recommended due to the absence of the 
element of persistence. He mentioned the two raleahs after `isha '4  and in 
other traditions he mentioned four, for which reason the worshipper is 
granted the option.' It is preferable to offer four especially according to 
Abu Fianifah (God bless him) as has been known from his opinion.' The 
four raleahs prior to zuhr are offered with a single taslimah in our view, as 

'It is recorded by the Imams of the sound compilations except al-Bukhati. Al-Zayla`i, 
vol. 2,137-38. 

'By Muhammad ibn al-Hasan al-Shaybani (God bless him). 
;These are traditions recorded by Abu Dawud, Ahmad and others. The tradition of 

"persistence" stated above does not mention the four raleahs before `a,sr. 

''In the tradition of "persistence" stated above. 
51n al-Qudiari's statement. 6  

hat is, four with a single taslimah have greater merit during the night in his view. 
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is 
reversed, he can be released from the vow. The tarawth prayer, on the 

other hand, is offered with the congregation, therefore, ease in offering it 
is taken into 'account. The meaning of the tradition related by al-Shafil 
(God bless him) is the observance of an even and not an odd number. 

God knows best. 

16.1 RECITATION 

Recitation in the definitive obligation (fare)) is obligatory in two raleahs. 

Al-Shaftl (God bless him) said that it is obligatory in all the rak`ahs, due 

to the words of the Prophet (God bless him and grant him peace), "There 

is no prayer without recitation, and each rak'ah is prayer."13  Malik (God 

bless him) said that it is obligatory in three raieahs and this maximum 

number stands in place of the total for the sake of ease. We rely on the 
words of the Exalted, "Recite what is easy from the Quean."14  The com-

mand to do an act does not imply repetition." We made it obligatory in 
the second due to implication from the first,' because they are identical 
in every respect. As for the next two they are distinguished from them 
due to their waiver (curtailment) in the case of journey, as well as on the 
basis of the description of recitation and its extent, therefore, they can-
not be linked to the first two. The term saint in the report is mentioned 

explicitly, therefore, it is to be interpreted as a complete prayer and that 
is two rak'ahs on the basis of practice. Thus, if a person makes a vow that 

he will not offer salat (he will break it by praying two) as against one who 
takes the oath stating that he will not pray (for he will break it with just 
one rak`ah). 

The worshipper has an option with respect to the other rak'ahs. The 

meaning is that if he likes he may remain silent, but if he likes he may 

"It is recorded by Muslim. Al-Zayla`i, vol. 2, 147. 
14 Quean 73:20 
"This is the qa'idah usUliyyah that we have mentioned in the notes at the beginning 

of the chapter on the obligations of wuda'. The qa`idah is that an absolute or unqual-

ified command does not imply repetition of the required act, unless another evidence 
requires repetition. Here it poses the question: how is the recitation required in the sec-
ond then? The Author tries to answer this question in the following lines. i6  

_ In the first it is established by lbarat al-nass, while in the second it is established by 
dalalat al- na, because the two rak'ahs are identical. AI-Sarakhsi claims the iftnie of the 

Companions (God be pleased with them) on the issue. 

Al-Hidayah 
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Al-SI-1511'i disags w 	this!' 
directed by the reeMes

seith 
nger of God (God bless him and grant him peace)/ 

He said: The liaivafil (supererogatory prayers), if he wishes 
he 

four. An excess over this is disapproved. As for the 
nafilah of the 

pray with the taslimah of two raleahs and if he wishes he may off
er  

a 	h 

, h_ ..s... W

ith a taslimah it is valid. An excess over this is disapproved. The 
Abt) Hanifah (God bless him) said that if he offers eight 

rale 

rak a.  hs)  
mention 

offer 
Abu 

 two ur s 
with a taslimah. In al-Jam i' al-Saghir, he (Muhammad) did not 	. 

said that at night the worshipper should not pray in excess of two 

disapproval is that the Prophet (God bless him and grant him peace) did not 

eight raienhs for the prayers of the night. The evidence of disapp 

exceed this number.9  if it had not been disapproved, he would have exceeded 
this for the sake of instruction about its permissibility. According to Abu 
Yiasuf and Muhammad (God bless them) it is preferable to pray two at 
a time at night and four at a time during the day. According to al-Shafil 
(God bless him), two at a time are to be offered in both cases. Accord. 
ing to AbC.1 Hanifah (God bless him), four at a time are to be prayed in 
both cases. Al-Shafil (God bless him) relies on the words of theProphet 
(God bless him and grant him peace), "The prayer of the night and day 
is two at a time."'" The two jurists take into account the practice for the 
tdrawth prayer for this. Abu Hanifah (God bless him) relies on the report 
that "the Prophet (God bless him and grant him peace) used to pray four 
at a time after ' isha'," which is a report from `A'ishah (God be pleased 
with her)." The Prophet (God bless him and grant him peace) persis-
tently prayed four for the &ilia prayer!' Further, it (four rak'ahs) involves 
a longer tahrimah, more hardship and greater merit. Consequently, if a 
person makes a vow (nadhr) that he will pray four with a taslimah, he 

cannot move out of this vow by praying it with two taslimahs. If the case 

'It is recorded by Abu Dawad in his Sunan, al-Tirmidhi in his Shame-ell, and Ibn 

Majah in his Sunan. Al-Zayla`i, vol. 2, 141-42. 
'In his view, these are to be offered with two taslimahs. 

9 It is gharib, and in al-Bukhari there is a tradition that goes against it. Al-Zaylal, vol. 

2, 143. 
'The traditition has been related from a large number of Companions (God be 

pleased with them). One version from Ibn `Umar (God be pleased with both) is recorded 
by the four Imams of the Sunan. Al-Zaylal, vol. 2, 143• 

"It is reported by Abu Dawfid in his Sunan. It is also recorded by al-Nasai in 
al- 

Sunan al-Kubra. Al-Zayla`i, vol. 2, 145. 

"It is recorded by Muslim in his .Scittiti. Al-Zaylal, vol. 2, 146. 
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recite or he may even offer glorification. This is how it has been 
transmit, 

ted from Abu Hanifah (God bless him), and it is reported from 
'Ali, ib o  

Masud and 'A'ishah (God be pleased with them).'' It is, however, prefe 
r- 

able to recite (as compared to glorification) because the Prophet (God 
bless him and grant him peace) used to do so persistently. Con spersistently.
there is no obligation of rectifying an error (through prostration) d 

its neglect, as stated in the Zahir al-Riwayah. 	 tie to  

Recitation is obligatory (wajib) in all the rak'ahs of the supereroga. 

tory (nail) prayers'  and in all the rak'ahs of the witr prayer. In the case 

of the nafl prayer, each pair of it is prayer on its own, and standing up for 

a third is like a renewed tahrimah. Accordingly, with the first tahrimah 

only two rak'ahs are obligatory, according to the well known 
(ma; h'har) 

report from our jurists (God bless them). It is for this reason that they 

said that he is to start with the opening in the third rale* that is, by say-

ing subluinaka 'Ilnhumma. . In the case of the witr prayer, the reason is 

precaution. 

He said: A person who begins praying the supererogatory prayer and 
then renders it invalid is to perform it again as gaga'. Al-Shafici (God 

bless him) said that there is no qada'  for such a person as this is a vol-

untary act, and there is nothing binding for one who acts voluntarily. 

Our argument is that the person offering it has begun an act of attaining 

nearness to God, therefore, it is binding on him to complete it due to the 

necessity of protecting such an act from becoming nullified. 

If he prays four rak'ahs and recites in the first two, adopts the sitting 
posture, but then the next two rak'ahs are rendered invalid, he is to pray 
two rak'ahs by way of qada'. The reason is that the first pair was com-

pleted and standing up for the third amounts to a fresh tahrimah, thus 

performance becomes binding if the next two are rendered invalid after 

having been commenced. If the prayer is rendered invalid prior to the 

commencement of the second pair, he is not to pray the second two by 

way of qada '.'9  According to Abu YCisuf (God bless him), he is to perform 

"Which indicates the claim of Oa' by al-Sarakhsi (God bless him), mentioned 

above. 

'This is what al-Shaftl (God bless him) uses as an argument for saying that recitation 
in each ford rakdall is obligatory, that is, if it is required for the nail prayers it has to be 

so for the lard. 
`9In other words, every two rak'aIis of the supererogatory prayer are treated as inde

-

pendent units. 
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them on the analogy of the commencement of a vow (nadhr). The two 

Hanifah and Muhammad) maintain that commencement 

what has been commenced (the first) as well as what is not 

it (the second). The validity of the first pair does not relate 

distinguished from the second raleah. On the same dis-

snbgawsed the (the discussion about the) sunnah prayers of zuhr, 

makes bintdii 

sseetchoensde a
asre supererogatory (in essence). It is said that the worship-

vitibuolare shd:usewithout AbCl  

to offer all four as gaga' as a precaution, because they are like a 

If he prays four and does not recite anything in them, he is to repeat 

dis- 

agreement 

 

stwinoglre:ka'alahts.. This is so according to Abu Hanifah and Muhammad (God 
bless them). According to Abu Yasuf (God bless him), he is to offer four 

by way of qada'. This is an issue that has eight interpretations. The under-

lying basis is that according to Muhammad (God bless him) the giving up 

of recitation in the first two or in one of the two, leads to the nullification 

of the tahrimah, because it has been concluded for acts. According to Abu 

Yiasuf (God bless him), the giving up of recitation in the first pair does 

not lead to the nullification of the tahrimah rather it leads to the inva-

lidity of performance as recitation is an additional rukn (element). Do 

you not see that saiat has existence even without it except that its perfor-

mance is not valid without it. The invalidity of performance is not more 

than giving it up, therefore, the tahrimah is not annulled. According to 

Abit Hanifah (God bless him), the relinquishing of recitation in the first 

two rak`alts leads to the nullification of the tahrimah, but doing so in one 

of them does not lead to it, because each pair in voluntary prayer is saltjt 
in its own right and its invalidity due to the relinquishment of recitation 

in one rak'ah is an issue that is subject to ijtihad. Accordingly, we decided 

upon its invalidity resulting in the obligation of qada', and we also gave 

the ruling about the survival of the tahrimah resulting in the second pair 

becoming binding by way of precaution. Once this is established, we say: 

If he did not recite in all of them, he is to offer two rak'ahs by way of qada 
accordduin 

due to 

h g tto the  two jurists. The reason is that the tahrimah stands nul- 
lified 	re inquishment of recitation in the first pair, according 
to the two jurists, therefore, it is not valid to commence the second pair. 
According ingoAbi Yasuf (God bless him) the tahrimah survives, therefore, 
commencing to gtthe second pair is valid. Thereafter, when all the rak'ahs have 
become 

 

invalid di ue to the relinquishment of recitation, then, he is under 
obligation an 	 pray all four as qada', in his view. 
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of the remaining two on the basis of consensus (iimie). mmeuinelec' PasetrnoollteYtintiise't  
that the tahrimah has not been annulled, therefore, the co 
of the second pair is valid. The second pair is rendered invalid d 

If he recites in the first two and not in the others, he is liTabhlee for qad 

relinquishment of recitation and this does not lead to the invalidity of the  
first pair. 

If he recites in the last two and not in the others," then, he is liable  
for the qada' of the first two on the basis of consensus Wm-V.). 

T he ereasori  

is that according to the two jurists, the commencement of the second pair 
is not valid, and according to Abu Yfisuf (God bless him), even if it was  
valid he has performed it. 

If he recites in the first two and in one of the second two, then, he is 
liable for the qada' of the last two on the basis of ijrnil". If he recites in one 
of the first two and one of the second two, according to Abu Yusuf (God 
bless him), he is liable for the qada' of all four, and so also according to 
Alma Hanifah (God bless him). The reason is that the tahrimah subsists. 
According to Muhammad (God bless him), he is liable for the cicada' of 
the first two, because the tahrimah stands removed in his view. Abu Yusuf 
(God bless him) refuted this narration from him. He said, "I narrated to 
you from Abu Hanifah (God bless him) that he is liable for the (ma of 
two rak`ahs," Muhammad (God bless him) did not, however, retract from 
this narration from him. 

If he recites in one of the first two and not in the rest, he is to pray 
four as qada' according to the two jurists. According to Muhammad 
(God bless him) he is to pray two raleahs as qada'. If he recites in one 
of the last two and not in the rest, he is to perform four as qada' accord-
ing to Abu Yusuf (God bless him), and two raleahs according to the two 
jurists. He said: The interpretation of the words of the Prophet (God bless 
him and grant him peace), "He is not to pray after one salat another 
one like it,"' means two rak`ahs with recitation and two raleahs without 

recitation. Thus, it is an elaboration (bayan) of the obligation of recita-

tion in all the raieahs of the supererogatory (nafl) prayers. 

He is to pray the nafl prayers in the standing posture when there 
is an ability to stand, due to the words of the Prophet (God bless him 
and grant him peace), "The prayer of one sitting amounts to one-half 

"The first two. 
21It is gha rib. It is mawquf at `Umar (God be pleased with him) in the tradition 

recorded by Ibn Abi Shaybah. Al-Zayla`i, vol. a, 148.  
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of the prayer of one standing!'" Further, the prayer is prescribed in the 

easiest of forms (it is lawful but not walib), and the standing posture may 
become difficult for the worshipper, therefore, it is permitted to him to 

so that he is not cut off from offering the nafl prayers. The 

jurists up  disagreed about the form of the sitting posture. The view selected 
is that he is to sit as he sits in the state of tashahhud as that is the legally 

in the standing posture and then adopts the 

sitting posture 
 le   f  

excuse, it is valid according to Abu Hanifah br  without 
 prayeror  u ar.  

(God bless him). This is istihsan. In the opinion of the two jurists, it is 

acceptable  
he opens 

 lawful for him to do so, and this is analogy (qiyas), because the rules 
of commencement are similar to those of nadhr (vow).'} He, (the imam) 

n s n 

 the prayer. 

an 
 

argues that he has not resolved to adopt the standing posture in what 
remains and when he does so it is valid without it, as distinguished from 
vow (nadhr) as in that he is bound by his explicit statement. Thus, if he 
had not explicitly stated that he would stand, it would not be binding for 
him according to some jurists (Masha'ikh—God bless them). 

A person who is outside the city may offer the supererogatory 
prayers on the back of the riding animal facing the direction which the 
animal faces, and he is to pray through indication,24  due to the tradition 
of Ibn Umar (God be pleased with both), who said, "I saw the Messen-
ger of God (God bless him and grant him peace) praying on the back of a 
donkey when he was facing Khaybar, and he was using indications."25  The 
reason is that supererogatory prayers are not specific to a particular time. 
If we make it binding for such a person to dismount and face the qiblah, 
the caravan will be cut off from him or he will be cut off from the caravan. 
As for the definitive obligation (fara'id), they are associated with par-
ticular timings. The sunan rawatib take the same rule as supererogatory 
prayers. According to Abu Hanifah (God bless him), he is to dismount for 
the sunan of fajr as these are more emphatic (mu'akkadah) than the rest. 
The qualification of being outside the city eliminates the stipulation of 
journey as well as permissibility within the city. According to Abu Yusuf 
(God bless him), it is permitted within the city too. The interpretation of 

"It 
is recorded by the sound compilations except Muslim. Al-Zayla`i, 2,15o. 

"Thus, if he makes a vow that he will pray in the standing posture, he has to do so, 
and the same applies in this case. 

 

'What about one travelling in a train. 
slt is recorded by Muslim, Abu Dawnd and al-Nasal, vol. 2,151. 
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were 
to establish it, then one missing the congregation would be relin- 

(I-1 	le
ased with them) it is reported that they did not offer the (God

prye 

prayer 
twee  ri wit tW

O 

dshing a sup  

tarwihahs is a period equal to one tarwihah. The same 

superior merit. The reason is that about a few Companions 

gregation. The recommended period of sitting (rest-
inpgp)iicas to the the con 

the time between the fifth tarwihah and the witr prayer, as 

the practice of people praying at the two Harams. Some have applies 
 

th is was 
preferred resting after five taslimahs, but this is not a correct view. His 

"thereafter, he leads them in the witr prayer," indicates that 

sthtaetetrnirrei lt  time for this prayer is after isha', but before the witr prayer. This is 

what is maintained by the jurists (Masha'ikh—God bless them) in gen-

eral, however, the correct view is that its timing is after Ishii' up to the end 

of the night, before witr as well as after it, because these are supereroga-

tory prayers that were required after (isha'. 

He did not mention the extent of the recitation in these prayers, but 

most Mashdikh (God bless them) maintain that the sunnah (practice) in 

this is to complete the Qur'an once. Thus, he is not to relinquish it due 

to the laziness of the people as distinguished from the supplications after 

tashahhad; which he can relinquish as these are not the sunnah. 
The witr prayer is not to be prayed in a congregation, except during 

the month of Ramadan. There is a consensus (Ora') of the Muslims over 
this. God knows best. 
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the Zahir al-Riwayah is that the text pertains to the case that is outside  
the city and the need to ride is usually outside it. 

If he opens the voluntary prayer while mounted and then dismounts 
he is to continue the prayer. If he prays a rak'ah while dismounted and 
then mounts, he is to start afresh. The reason is that the tahrimah was  
formulated to permit rukn' and sujad insofar as he had the ability to dis-
mount and perform them. If he performs them it is valid. The tahrintah 
of the person who has dismounted was formulated to i nclude  the obliga-
tion of/t/di' and stijad, thus, he does not have the ability to give up what 
is binding without an excuse. According to Abu Yusul (God bless him), 
he is to recommence the prayer even when he dismounts. The same is  
the view of Muhammad (God bless him) when he dismounts after hav-
ing offered one raleah. The correct view is the first, and it is the stronger 
view. 

16.2 PRAYER DURING THE MONTH OF RAMADAN 

It is recommended (mustaltabb) that the people congregate' during the 
month of Ramadan, after 'isha', and the imam lead them in praying five 
tarwthat with each tarwihah" ending with two taslimahs.' He is to sit 
(rest) after every two tarwihahs to the extent of one tarwihah. There-
after, he is to lead them in the witr prayer. He mentioned the word 
recommendation, however, the correct view is that it is a sunnah.29  This 
is what al-Hasan narrated from Abu Hanifah (God bless him), because it 
is something that was performed persistently by the guided Caliphs (God 
be pleased with them). The Prophet (God bless him and grant him peace) 
elaborated his giving up of persistent performance due to the apprehen-
sion that it would become prescribed for us.}" 

The sunnah for this prayer is the congregation, but in the nature of 
a communal duty (kijayah) so that if all the people visiting the mosque 
were to refuse to establish it, they would become sinners. If some of them 

'This means that the congregation is recommended. The tarwihah prayer is in itself 
a sunnah tnu'akkadah. 

'77arwihah is a term used for every four rak'ahs. 
'This should mean the two salutations. 

By this he means that the congregation in itself is a sunnah. Further, explanation is given in the next rule. 
3"B 

is recorded by al-Bukhari and Muslim as well as others. Al-Zayla'i, vol. 2, 15 2. 



Chapter 17 

Catching the Definitive Obligation (Faridah) 

If a person prays one rak`ah of zuhr and then the prayer in congregation 
commences,' he is to pray another raleah, in order to protect the raleah 
performed from becoming nullified.' Thereafter he is to join the people 
(congregation), for securing the merit of praying with the congregation. 
If the first raleah has not been delineated with the prostration, he is to 
cut it off, and start again with the imam, and this is the sound view.3  He 
is at the stage where termination is correct, and such cutting off is for 
attaining perfection in the prayer. This is distinguished from the situa-
tion where he is praying supererogatory prayers, because cutting off the 
prayer would not be for perfection of the prayer. If he is offering sunnah 
prayers prior to zuhr or jumucah, and the congregation commences, or 
the khutbah commences, he is to cut it off at the end of two raVahs. This 
view is narrated from Abu Yusuf (God bless him). It is also said that he is 
to complete the sunnah prayer. 

If he has offered three (raleahs) of zuhr, he is to complete the four 
raleahs. The reason is that the major part takes the rule of the whole, 
therefore, it does not admit of termination, as distinguished from the 

:By the imam commencing the prayer. 
An objection is raised that according to Muhammad (God bless him) this would 

in 	
the prayer and not protect it. Al-Ayni maintains that this objection is not valid 

m this case and that the opinionpertains to the case where he cannot move out of the 
prayer  by continuing. Al2Ayni, vol. 2, 563. For example, where the sun has risen while he 
is praying  fa jr . In this case, it is possible for him to move out of the prayer by completing 
the second rakah. 

'In this case he has the authority to give it up as long as the prostration has not 
been 	 is 

performed. The words "sound view" are used to take care of the view that he s to 
Complete two rakahs before doing so. 
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situation where he is praying the third and it has not been demarcated 
with a prostration; here he can cut it off, as in this case he is at a stage 
where the prayer can be cut off.' He is given an option. Thus, if he likes 
he can return to the sitting posture and offer the salutation, and if he 

likes he can pronounce the takbir in the standing position and make the 

Myyah of joining the prayer of the imam.,  

When he completes his prayer,' he may join the people (in the con-
gregation), but what he offers with them will amount to supererogatory 

prayers, because the definitive obligation (fart)) cannot be repeated in a 

single time.' 

If he has offered one rak'ah of the fajr prayers and the congregation 

commences, he is to cut it off and join the people. The reason is that if 
he adds another to it, he will miss the congregation. The same applies if 

he stands up for the second but has not finalised it with the prostration. 
After completing the prayer he is not to start again with the prayer of the 

imam due to the disapproval of offering supererogatory prayers after fajr. 

Likewise, after 'op- on the basis of what we have said. The same applies 

after maghrib according to the Zahir al-Riwayah, because three rak'ahs of 

supererogatory prayers are disapproved, and in converting them to four 

entails opposition of the imam. 

It is disapproved for a person who enters a mosque in which the 

adhan has been proclaimed to leave it until he has prayed, due to the 
words of the Prophet (God bless him and grant him peace), "It is only the 
hypocrite who leaves the mosque after the call has been made," unless the 
person intends to meet a need intending to return to the mosque. 

'That is, lie has the authority to do so, as already stated. 
It is stated by some that he is to cut it off with a single salutation, while in the stand-

ing posture, because this is cutting off and not tahlil. It is narrated from al-kfalwani (God 
bless him) that if he does not return to the tashahhud, his prayer is rendered invalid. The 
Author maintains in the section on prostrations of error that salutation in the standing 
posture is not lawful. 

'That is, the zuhr prayer that he had started. If he completes it without cutting off, 
he may join the congregation. 

'Because God has not imposed two definitive obligations in a single timing, like two 
zuhr or two 'asr prayers. 

8It is recorded by Ibn Majah in his Sunan. Al-Zayla`i, vol. 2, 155; 	2, 567' 
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He said: Unless he is a person through whom the affairs of the con-
gregation are managed, because in his case it is giving up in form and 

completion in meaning.9  

If he has prayed zuhr or VslTe, then, there is no harm if he goes out, 
because he has responded once to the one calling towards God,' unless 

the mu'adhdhin has commenced the iomah as in this case he will be 
accused of manifest opposition of the community. If, however, the prayer 
is that of asr, maghrib or fajr, he may move out even if the mu'adhdhin 
has started these prayers, due to the disapproval of offering supereroga-

tory (nail) prayers after these prayers. 

If a person reaches the imam when he has begun praying the salat 
of fajr, where this person has not prayed the two raleahs of fajr (sun-
nah), and is afraid that he will miss one raleah and catch the second 
(with the congregation), he is to offer the two raleahs at the door of 
the mosque" and then enter the mosque, as he is able to combine the 
two merits. If he fears that he will miss the entire prayers, he is to join 
the imam, because the spiritual reward of praying with the congregation 
is greater. The directive for not relinquishing the sunnah prayer (of this 
time), however, has greater binding force than that for the sunnah prayers 
of zuhr, for which reason he is to give up the sunnah prayer in favour of 
the congregration in both situations (for the zuhr prayer),' because it is 
possible for him to perform these prayers during the time available after 
the definitive obligation (fard).13  This is the correct view, however, the 
disagreement between Abu Yfisuf and Muhammad (God bless them) is 
about praying the four before the two rak'ahs and offering them after the 
two rak'ahs. The case of the sunnah prayers is not like this, as we shall 
elaborate, God willing. The restriction about performance at the door of 
the mosque indicates the disapproval of praying inside the mosque when 

The main reason is the allegation of going against the accepted norms, and the 
allegation cannot be levelled against such persons. iiThat is, the mu'adhdhin the imam, or the headman of the locality. 

.Due to the significance attached to the sunnah prayers of fajr. 

''Unlike 
is, fear of losing the zuhr with the congregation in its entirety or in part. Unlike the fajr and 'asr prayers. 
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the imam is leading the prayer. The preferred place for offering the sun-

nah and na fl prayers in general'4  is at one's house, and this is reported 

from the Prophet (God bless him and grant him peace).15  

He said: If he loses the two raleahs of fair, he is not to offer them 
i 

as qada' prior to the rising of the sun, because it is now like nafl in the 
absolute sense and it is disapproved to offer them after dawn. He is not 
to offer them after the sun has risen high according to Abu Hanifah and 
Abu Yusuf (God bless them), while Muhammad (God bless him) said: 
I would prefer that he offer them as qada' up to the time of the declin-
ing of the sun. The basis is that the Prophet (God bless him and grant 
him peace) offered them as qada' after the sun had risen to its height 

on the day following laylat al-tacris.' The two jurists maintain that the 

rule for the sunan is that they are not to be offered as qada', because 

qada' is specific to the obligation (wajib). The tradition lays down their 

qada' as secondary to the definitive obligation (farci),therefore, what he 
has related is to be observed as it is. Thus, he is to offer them by way of 

qada' as secondary to the obligation, whether he prays with the congre-
gation or individually, up to the time of the declining of the sun. As to the 
time after this there is a disagreement among the Masha'ikh (God bless 

them). As for the remaining sunan besides them, they are not to be per-
formed as qada' after their timing, independently of the obligation. The 
Masha'ilch (God bless them) disagreed about their performance as vela' 
as subservient to the definitive obligation (fard).' 7  

A person who catches one raleah of zuhr, when he did not catch 
the other three has not offered zuhr with the congregation. Muhammad 
(God bless him) said that he has gained the merit associated with the 
congregation, because the person who has caught the end of a thing has 
caught the thing itself, therefore, he has gained the spiritual reward of the 
congregation, however, he has not prayed zuhr with the congregation in 

'4 He says this as some jurists have said that he is to offer two raleahs after zuhr and 

the two after maghrib in the mosque and the rest at his house. 
'5 It is recorded by al-Bukhari and Muslim. Al-Zayla`i, vol. 2, 155-56; al-W-7j,  vol. 2, 

572. 
'61i is related from a large number of Companions (God be pleased 

version from Abu Qatadah (God be pleased with him) is recorded by Muslim in  
Al-Zayla`i, vol. 2,157-5$• 

with them).hAis  

17Some said that he may offer them as secondary to the obligation, while others said  
that he is not to do so. 

reality. Thus, if he had made an oath that "if he does not catch the con-
he will have violated the oath, and he does not violate the violate the 

 said that he will not pray zuhr with the congregation. 

A  

a person 
 o  

who arrives in a mosque in which the congregational 

gpo rar eat 81  lyeitrnih'nvah.s.ic. '" already lready been offered may offer voluntary prayers, as many 

as  he likes, before he offers the prescribed (obligatory) prayer, as long as 
there is time. He means when there is sufficient time for this, but if there 
is little time then he is to relinquish this. It is said that this applies to the 
sunan other than those of fajr and zuhr, as there is greater merit in them. 
The Prophet (God bless him and grant him peace) said about the sun-
nab prayer of fair, "Pray it even if horses trample over you."' About the 

other sunan, he (God bless him and grant him peace) said, "My recom-
mendation will not include the person who relinquishes the four sunan 
prior to zuhr."19  It is said that this applies to all the sunan as the Prophet 
(God bless him and grant him peace) performed them persistently when 
he offered the prescribed obligatory prayers with the congregation, and 
there is no sunnah without persistent performance.' It is, however, bet-
ter that the worshipper should not relinquish them in all situations, as 
these are complimentary to the definitive obligations (fara'id), unless he 
believes that the prayer time will be lost. 

A person who arrives when the imam is in rula, and he (this person) 
pronounces the takbir and waits till the imam raises his head, has not 
caught this raleah, with Zufar (God bless him) disagreeing. He maintains 
that he has caught up with the imam in a posture that takes the rule of the 
standing posture, therefore, he is like one who actually catches the imam 
in the standing posture. We maintain that the condition is to participate 
p
inostthuere or for the 

he ukti,  e rpraye.r, and this is not found either for the standing 

ifmoldlomwican 

the followergoes into ruka` before the imam does so, but then the 
catches up with him (in the ruka`), his act is valid. Zufar (God 
m said that his act is not valid, because an act committed before 

bthleesl(fshthimi  (similar) act of the imam is not taken into account and so also the 

d. .This 

 

following acts. We maintain that the condition is participation in a single 

:It is recorded by Abu Dawud in his Sunan. Al-Zaylal. vol. 2,160. ,istinItgluAlsisihzaaedriybifraoolf:navnosuiagn g2n,arlat6v2aa.t.tehdudtyap.  e. Hafiz ibn Hajar has also indicated that he did not nndia  

is how the jurists use the term sunnah in fiqh, as already indicated, and as 
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component as in the case of one side of the act (going down or rising)  

God knows best. 

 

Chapter 18 

Delayed Substitute Performance (Qada') of Lost 

prayers 

A person who loses' a salat is to offer it by way of qada'' if he remem-
bers it and is to offer it prior to the definitive obligation (fard) of that 
time The rule for this is that maintaining a sequential order between lost 
prayers and the definitive obligation of the time (of remembering it) is 
required,' in our view. According to al-Shafti (God bless him) it is rec-
ommended, because each prayer is independent in itself and cannot be a 
condition for another prayer. We rely on the words of the Prophet (God 
bless him and grant him peace), "A person who sleeps over his prayer or 
forgets it, not remembering it until he is with the imam, is to complete the 
prayer he is offering; thereafter he should offer the prayer he remembered 
and then repeat the prayer he offered with the imam."4  

If he is apprehensive that the time of the current prayer will be lost, 
he should offer the prayer of time first and then offer the lost prayer 
as qada'.5  The reason is that the sequential order is relinquished due to 
the shortage of time, and so also due to forgetfulness and an excess of 
lost prayers, so that it does not lead to the loss of the prayer of the time. 

He did not say "one who gives up a salat," because it is not proper to give up a salat 
intentionally. 

'Qada' is a substitute prayer. Ada' means the performance of the obligation at its 
time. Qada' is the performance of a similar obligation when the original obligation has 
not been met. There is a discussion about its cause as to whether it is obligatory due to 
its original cause or a new cause. 

'That is, it is obligatory. 

'It is recorded by al-Dar'qutni and al-Bayhaqi in their Sunan. Al-Bayhaqi said that 
the tradition has more than one isnad. Al-Zayla'i, vol. z,162. 

'There is consensus (Ora') on performing the prayer of the time when time is short. 
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have  entered the number that is less. The same applies if he offers them 

later, except the lost ishd, because in his reckoning there is no further 

lost 	 while 	em 
praryee

mbering that he did not 

prayer. 

If a  person 
the  
o 

prayer whneioiffheer sistohffeearirngprthayeè h 
prayer, 

1

prayer is invalid, unless he is in the last part of the tim- 

n-

rsaty zu 

g• This t P 	is the issue of sequential order. When the obligation is rendered 

-inahis 
is  

lid the pra yer is not rendered invalid in essence (stands converted 

to nafl) according to Abu Hanifah and Abu Yasuf (God bless them), 
but according to Muhammad (God bless him) it is nullified. The reason 

is that the tahriniah was formulated for the definitive obligation. Thus, 

when the obligation is nullified, the tahrimah is nullified altogether. The 
two jurists maintain that it was formulated for prayer in essence with the 
attribute of obligation. The necessity of nullification of the attribute does 
not result in the nullification of the essence of prayer. Thereafter, the asr 
prayer (in this issue) becomes invalid in a suspended form so that if he 
were to offer six prayers, and did not repeat zuhr (that he had lost), all 
the prayers will be converted to valid prayers, according to Abu Hanifah 
(God bless him) and according to the two jurists the asr prayer will be 
irrevocably invalid and cannot become valid under any circumstances. 
This has been identified under its own discussion. 

If he is praying fajr and he remembers that he did not offer the witr 
prayer, his prayer is invalid according to Abu Hanifah (God bless him). 
The two jurists disagree. This is based on the view that witr is obliga-
tory in his view and a sunnah according to the two jurists. There is no 
sequential order between definitive obligation (fara'id) and sunan inter 
se. Consequently, if he prays `isha' and then performs wudii' and offers 
the sunnah and witr prayers, but he then realises that he prayed 'isha' 
without purification, then, in his view the worshipper is to repeat cisha' 
and sunnah and 

subservient to not 

witr, because witr is an independent obligation in 
his view. According  cishna,.gto the two jurists, he is to repeat witr as well, as it is 

God knows best. 

time The lost prayers are valid under all circumstances,' but the prayers 
become invalid if he offers them before the lost prayers as they 

0 f the timee 

iSo 
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If. however, he does offer the lost prayer first, it is valid. The reason is 
that the prohibition of advancing it is due to a reason found in another  

prayer. This is different from the case where time is available yet he  off  
which is not valid, because he offered it before the prayer of the time first, 	 f  s. ore  

its time determined by the tradition. 
If he has lost a number of prayers, he is to order them segue - ntially  

for qada' as they became obligatory originally. The reason isthat the  
Prophet (God bless him and grant him peace) could not offer four prayers 

 on the day of Khandaq (Battle of the Trenches) and he offered them as ' 

(oda' 
in a sequential order. He then said, "Pray as you see me 

The exception is where the lost prayers exceed six prayers, because gn_ 
the e excessive. The sequential order between thelo t  lost prayers have become  

prayers is lost, just as it is lost between them and the prayers of the time. 
The limit for excess is when the lost prayers become six due to the Passage 
of the time of the sixth prayer. This is the meaning of the statement in at_ 

al-Saghir, that is, his words: If he loses more than the prayers of a  
day and a night, the prayer he begins with is deemed valid. The reason 
is that exceeding the prayers of a day and night becomes the sixth prayer. 
It is also narrated from Muhammad (God bless him) that he took into  
account the commencement of the time of the sixth prayer. The first view, 
however, is correct. The reason is that excess occurs when the number 
enters repetition (of lost prayers) and that happens according to the first 

view. 
When the old and recent lost prayers' add up, it is said that the per-

formance of the prayer of the time is valid, even when the recent prayers 
are remembered, due to the excess of the lost prayers. It is also said that 
this is not permitted and the past (old lost prayers) are treated as if they 
do not exist as a deterrent for negligence. 

If he performs some of the lost prayers as qada' so that they are 
reduced in number, the sequential order is restored according to some, 
and this is a strong view, because it is narrated from Muhammad (God 
bless him) about a person who neglected the prayer of a day and a night 
and began to offer them as gads' the next day with each prayer of the 

That is, whether he offers them before the prayer of the time or after it. 

6The tradition above that requires the performance of the lost prayer first. 
71t has been related from several Companions (God be pleased with them). One 

version from Ibn Mas`fiel (God be pleased with him) is recorded by al-Tirmtclhi and 
Al-Zayla'i, vol. 2, 164. 

'For example, where a person does not pray for a month. 



Chapter 19 

prostrations of Error During Prayer 

He is to prostrate for error, excess' or deficiency,' making two prostra-
tions after salutation;3  he is then to offer the tashahhud followed by the 
salutation. According to al-Shafi'i (God bless him), he is to make the 
prostrations prior to the salutation due to the report that "the Prophet 
(God bless him and grant him peace) made the prostrations for error 
prior to the salutation."' We rely on the words of the Prophet (God bless 
him and grant him peace), "For each error are two prostrations after the 
salutation."' It is also related that the Prophet (God bless him and grant 
him peace) made two prostrations for error after the salutation.6  The two 
narrations about his acts conflict leaving the adoption of his words as 

'An excess through acts that are similar to the acts of prayer. An excess through acts 
that are not similar to those of the acts of prayer invalidates prayer. 

This negates the view held by Imam Malik (God bless him) that if the error is based 
upon deficiency, the prostrations of error are made prior to the salutation, and if the 
error is due to an excess, the prostrations are made after the salutation. 

'There arc five views on the issue: (i) The Hanafi view is that prostrations are made 
after the salutation, as the Author has mentioned. (ii) Imam Malik's view, as stated 
above, that prostrations due to deficiency are made prior to salutaiton and those due 
to excess are made after the salutation. (iii) This is also the view of some Shafils. The 
sound view in the Shafil school is that the prostrations are made prior to the salutation. 
(iv) The view of the Hanbalis is that prostrations are made prior to the salutation for 
occasions on which the Prophet (God bless him and grant him peace) made them prior 
to the salutations, and after it for occasions for which he made them after the salutation. 
(v) The view of the Zahiris is somewhat similar to that of the Hanabalis. 

'It is recorded by all the six sound compilations. Al-Zaylal, vol. 2, 166. 
5[t is recorded by AbuDawild and Ibn Majah. Al-Zayla`i, vol. 2,167. 
61t Is recorded by all the six sound compilations. Al-Zaylei, vol. 2, 168. 
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errorrpnalrroetshtne;  
a whole.-  Further, the reason is that the prostrations of 

repeated, therefore, they are delayed till after the salutation. Thus, if he 
made an error in the salutation, he would be compelloedwtloepnetrhfoe 
after it. This disagreement is about preference (as to 1 

titans are to be performedl.s  He is to make two salutations, and that is th
e  

correct view, interpreting the salutation mentioned to mean the practised 
salutation. He is to send blessings (durrui) on the Prophet (God bless him  
and grant him peace) and to make supplications for himself during the 
sitting posture of error. This is the correct view as the proper occasions 
fur supplications is the end of the prayer. 

He said: Rectification of error becomes binding on him if he brings 
about an additional act in his prayer that is similar to the acts of prayer,  
but is not part of it. '['his indicates that the prostrations of error are oblig-
atory, and this is the sound view. The reason is that it is imposed for the 
rectification of a defect that has been brought about in worship. It, there-
fore, becomes obligatory like atonement (through sacrifice) during linjj. 

If it is wajib, it is not imposed except due to the neglect of a wajib or its 
delay or the delaying of an essential element (rukn) by mistake. This is 
the rule. It has been imposed in the case of excess as that is not devoid of 

delay of a rukn or the neglect of an obligation (wajib). 

He said: It becomes binding on him if he neglects an act prescribed 

by the Sunnah. It appears that he intended thereby a wajib (not a sun-

nah), however, he meant by it the designation of an act as sunnah when its 

obligation has been established by the sunnah. He said: Or when he gives 

up the recitation of the Fatihah, because it is obligatory, or the qunut 

(supplication) or the tashahhud or the takbirs of the 'id prayers. The 

reason is that these are obligatory. The Prophet (God bless him and grant 
him peace) recited them persistently without dropping them even a sin-

gle time.9  This is the indication of obligation. Further, they are associated 
with all prayers indicating that these are among the essential features of 

salat, and this is due to obligation. Thereafter, the mentioning of 
tashah-

hud hud implies the first sitting posture and the second as well as 
for 

during them. All this is obligatory and there is prostration  

them. This is the sound view. 

'That is, the second tradition. 
'That is, the disagreement with al-Shafil (God bless him). ot been trans' 

9A1-Zaylal says that this is well known and their relinquishment has n 

mitted. Al-Zayla`i, vol. 2, 172. 

If the imam recites audibly what was to be inaudible, or inaudibly 

what was to be audible, the two prostrations for error become binding 

on  him. The reason is that audible recitation has its own occasions, and so 
does inaudible recitation, with respect to the obligations. The narrations 
have differed with respect to the extent (of such recitation), however, the 
correct view is that it is recitation with which prayer becomes valid in 

because there is no way to avoid a minimum amount of audi- 

b 

	inaudible recitation,'" but it is possible to avoid a greater amount. 

T  

amount with which prayer is valid is considerable except that in his 

bviolheetelh:1
amount 
 it is a single verse, while in the opinion of the two jurists it is three 

verses. This applies to the imam and not to the individual," because audi-
ble and inaudible recitation pertains to the congregation. 

He said: The error of the imam makes the prostrations binding upon 
the follower,' due to the realisation of the cause against the imam (as1).13  
It is for this reason that he is bound to commence saint with the niyyah 
of the imam. 

If the imam does not make the prostrations, the follower is not to 
make them,'4  as this will amount to opposition of his imam, and perfor-
mance has been made binding through obedience. 

If the follower makes an error, the prostrations are neither binding 
on the imam nor on the follower. If the follower alone makes the pros-
trations he would be going against the imam. If the imam were to follow 
him, their functions would be reversed. 

A person who makes an error (forgets) about the first sitting posture, 

t 

but remembers it when he is closer to the sitting posture he is to return 
and adopt the sitting posture and then recite the tashahhud. An action 
that is 

that 

h  close os is  e 

not 

ntoanother takes the rule of the latter. Thereafter it is said: he 
is to make prostrations of error due to delay. The correct view, however, 

is tht a 

  

description 	

to make the prostrations, as if he did not get up at all. 

''This statement is made to differ from Imam al-Sarakhsi's view, who maintains that puroonstorafttihoenesrbreocro.  me obligatory even when the error is to the extent of a word.. 

passes 

ee sv 

even ftoor the followers.

tiooins tghivaet nhaasnporpectieodnedbeintwteheentoaupdicibolferaencidtation  inaudible recitations according to the 

true 

 f

person 

e rws .h 

who joins the congregation late, later than the occa- 
i),.... 

e prostrations, however, there ariv 	' 	in their schools. 
the manls Malik, al-Shafil and Ahmad (God bless them) maintain that he is to make 

awing opinions 
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If he is closer to the standing posture, he is not to return (to the  
sitting posture), as he is now like one in it.ehaests)tmailsulliiii:Igt ip:isitausrnecgainedcthei 

should make the prostrationsoferror. The 

an obligation (wojib). 
If he makes an error about the last sitting posture so that he stands  

up fOr the fifth,' he is to return to the sitting posture as longisasxl.testihi:se 
not made a prostration. The reason is that in this there is a rectification  
of his .salia, and he is able to do so as what is less than a raVah ' • tf 

tor termination. 
I le said: Ile gives up the fifth, as he has returned to a thing whose  

011- i1S1011 is prior to it, therefore, he refuses it. Ile then makes the pros. 

trations of error line he has delayed a wojib. If he finalises the fifth raleuh 
with a prostration, his definitive obligation has become nullified, in our 

view with al Shah.' 	iod bless him) disagreeing. The reasoning is that he 

decided to t ommeoce supererogatory prayers prior to the completion of 

the parse riled arkail (elciinerits), when it was necessary to move out of 

the ohliginory prayers. This is so as one roCalt with a single prostration 

amounts to 	in reality, so much so that he will break an oath with it 

in which he had said, "I will not pray." 

I lis prayer stands converted to supererogatory (nafl) prayers accord-

Mg to Aim 11amfah and Abu Yusuf ((iod bless them) with Muhammad 

iod bless hint) in disagreement on the basis of what has preceded. lie 

is, therefOre, to add a sixth ruk`ah to his prayer, but if he does not do 

so, there is no liability lOr him, because it is probable. Thereafter, his 

obligation stands nullified by t he placing of the forehead (on the ground) 

alone, as this amounts to complete pros! ration. According to Muhammad 

(( )0d bless him) this occurs when he lilts his fOrehead, as a thing is com-

pleted through its final act, which is the lifting of the forehead, though it 

is not valid when it is lifted with ritual impurity. The result of this tit'" 

agreement becomes evident in the case where he acquired /uidalb during 

prostrations. According to Muhammad (God bless him) he can continue 

his prayer from this point with Abu Yusuf iod bless him) 
disagreeing. 

If he adopts the sitting posture"' after the fourth ruk'ah and then 

stands up without offering the salutation, he is to return to 

the s  
In those prayers that have three raCalts it is the fourth and in 

thosewiili: 

takahs, it is the fifth, 

'In the issue above, he did 111)t ilth/p1 the Billing postu re and ruse after I hc l'"1" 

11011s, 

as he has not made a prostration for the fifth raleah, 

!anon, because salutation in the standing posture is not 

ssible for him to offer the salutation by adopting the 

le reason is that a prayer that is less than a mien!: can be 

to 
tiitoann  adn hmeptihe  then 

his 

smoebmi  _- 

hers (his error), he is 
If he has finalised 11(1)reacrircifk

another

ah  wit h 

 i th  raulk""a7t 
pros tra tion 

 salutation and these arc the words of the salt' 

obligatory. le is to add alto What is  belt atileier mk'ah to than so that the two rak`uhs 

tgoaldi:ei:rbieisccatril:etion by the Prophet (t 'aid bless him and grant him peace) 
become supererogatory prayers, because a single rater& is not valid due 

about a curtailed prayer. Thereafter, these two raleuhs do not stand in 

ihe  place of the sminah of pllir. This is the correct view as it was done 

persistently with a fresh fal)0111(111. 

Ile is to make prostrations of error on the basis of istiiprin so as to 

cover up fbr the deficiency in the obligation in a manner that is not pre- 

scribed by the stimuli,. 	he cuts off the (fifth) raeah he is not liable for 
garb' as this is a probable prayer. If a person is following him (joins him) 
in these Iwo rak`alts, he is to offer six according to Muhammad (( iod bless 
him) as they are offered with this ialtrimah. According to the two jurists, 
he is to offer two raleahs as the worshipper had decided to move out of 
the obligatory prayer. If the f011ower renders his prayer invalid, there is 
nu goria' lin. hill] according to Muhammad (God bless him) taking into 

them, offers prostrations of error, and then decides to offer two more 

obstacle
he is to offer two rok`ohs by way of qacia', because extinction due to an 

account the prayer of the imnni. According to Abu Yusuf (God bless him), 

f le aiisdspecific to irso

the

pen offers two voluntary ruk'ahs, makes an error in 

 is distinguished 

jaria:  :Lica( 	

front 

tn,hucemt hbeypfraal  prayer. The tehree 	that  

the 

hthee prparyoesr-.  

makes the prostrations of' 

Iralions 

nullified. This is the correct view. to the su  • 1.1 makes the 

this, 
lithe worshipper performs the other two raleahs, it will be valid due survival of 	

error and makes a resolve for the igainah; he 

the prayer of the person on a journey when he 

his entire ales will be nullified. Despite 

Perso 

of err 	

he 

salutation 

tvaiteiwoh. 

taltrimah though the prostrations of error will be 

when he is still liable for the two pros-
or, and then a person enters his prayer (as a follower) after 

posture, as long 

and offer the sale 

l awful as it is Po 
lre 'I'l sitting pOS u  

rtninated. 
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prostrat
s 	( 

the salutation. If the imam (this person) performs the ions of 
error, the follower will enter his said t, otherwise not. Muhammad   . This is so  ac c 

(God ing to Abu Hanifah and Abu Yfisuf (God bless them). 
bless him) said that he has entered the saint whether or not he  otthies  irndrp 
has made the prostrations. The reason is that in his view the salutation 

	

does not in reality move him out of the prayer as long a 	liable 
for the prostrations of error for these have been imposed as a compel_ 
sion to remove deficiency. It, therefore, follows that he be in a state of 
ihran; (resolve) of the prayer. According to the two jurists, the salutation 
does move him out of the prayer conditional upon return, because it is a 
basis of release (from the prayer) in itself. It will not operate due to the  
need of the worshipper to perform the prostrations, thus, it is not effec-
tive without it. No such need is established when the absence of return is 
taken into account. The impact of the disagreement is evident in this case 
for the termination of purification due to loud laughter as well as in the 
change in the obligation due to the niyyah of *malt in this situation, 

A person who offers the salutation intending to cut off his salat when 
he is liable for error, is to make prostrations for his error, because this 
salutation does not cut off the prayer, while his intention is to alter what 
is lawful, therefore, it becomes redundant. 

A person who is in doubt during his prayer and he does not know 
whether he has offered three raleahs or four, and this is the first time (in 
this prayer) that the doubt has arisen, is to commence his prayer from 
the beginning, due to the words of the Prophet (God bless him and grant 
him peace), "If one of you is in doubt as to how many (rak'ahs) he has 

prayed, he is to start afresh. "'7  

If his doubt occurs frequently, he is to base his decision upon his 
predominant view, due to the words of the Prophet (God bless him and 
grant him peace), "A person who doubts his prayer should follow his pre-
dominant view."' 

If he does not have an opinion, he should continue from the stage 
about which he is certain, due to the words of the Prophet (God bless hin

. 

and grant him peace), "A person who has a doubt about his prayer an 
does not know whether he has prayed three or four, should continue frond, 

"It is recorded by al-Bukhari and Muslim. Al-Zayla'i, vol. 2, 173. 
'It is recorded by Muslim. Al-Zayla'i, vol. 2, 174. 
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t he 
 minimum." It is, however, better to begin anew after the salutations 

as it is the lawful release from prayer and not speech, while intention 

a lone is redundant. In the case of continuing from the minimum, he is 
to adopt the sitting posture at each occasion that he believes to be the 

end of his prayer so that he does not become one who is neglecting the 
obligation of the sitting posture. God knows best. 

yi,laiti,isvoreLczo i7rde4c1.  by al-Tirmidhi and Ibn Majah. It is also recorded by al-Hakim. Al- Za 

AI-Hidayah 	 189 



Chapter 20 

Prayer During Illness 

If the sick person (marid) is unable to stand,' he is to pray while sitting, 
offering the rukii` and sujild, due to the words of the Prophet (God bless 
him and grant him peace) to 'Imran ibn Husayn (God be pleased with 
him), "Pray while standing. If you cannot do that then pray while sitting, 
and if you cannot do that (either) then on your sides using indicating 
gestures."' The reason is that obedience depends on ability.3  

He said: If he is not able to bow or to prostrate, he is to do so through 
indication, that is, while seated as this (indication) is within his ability. 
His prostrations should have a greater inclination than his rukie, as indi-
cation stands in their place and takes their rule. A raised surface is not to 
be kept close to his face on which he can prostrate, due to the words 
of the Prophet (God bless him and grant him peace), "If you are able to 
make the prostration on the ground, do so, otherwise make an indication 
with your head."4  If he does so (keep a raised surface), when he lowers his 

'"Unable to stand" here does not mean that he is not able to stand at all. It means a 
state in which standing would be injurious for him, sap his strength completely, prevent 
h is 

 

rcovery or cause excessive weakness. Some say that it is a state in which he might fall 
if he stands, due to weakness or dizziness. 

=It is recorded from 'Imran ibn Husayn by sound compilations except Muslim. Al-
Zaylail,vo. I . 2, 175. 

This is a basic principle of the sharVah. God does not place a burden on his 'atd 

greater than he can bear. The rules is taken from the Qur'an [2:286] and has a general 
application  in Islamic law. 

'A versionA l_z ay e  froi  
others.

,mvolla.b
2i:-17.(G5 od be pleased with him) is recorded by al-Bayhaqi, among 
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face) on his forehead, it is not valid, due to the absence of the in 
head, it is valid due to the presence of indication.5  If he places th is ttsitifit.  

cl. 
 

If he is unable to sit, he should be made to recline on his back'  

indications, and if he not able to do that, then God has the right 
ing posture; if he is not able to do so then in the sitting  

formance of midi' and sujud. This is based on the words of the 

(God bless him and grant him peace), "The marid is to pray in the  stand. 

posture,  h  e making 

_...c 	and his 
feet should be pointed towards the qiblah, and he is to indicate the p Is  

indication of one lying on his back is directed towards the atmosphere 

et 
 °P raoccp-ehepert; 

his excuse."' 

He said: If he is made to lie on his side with his face towards the  
II qiblah and prays with indications, it is valid, on the basis of what we 

have related earlier except that the first is preferable in our view with al-

Shafil (God bless him) disagreeing. The reason (in our view) is that the 

of the Ka`bah whereas that of the person reclining on his side is directed 

towards his feet, and prayer is offered through this (the first).8  

If he is not able to make an indication with his head his saliit will 

be postponed, and he is not to make indications with his eyes, his heart 
or with his eyebrows, with Zufar (God bless him) disagreeing.9  The basis 

for this is what we have related earlier and also because fixing substitutes 
on the basis of opinion is prohibited.' Analogy cannot be constructed 

to extend the rule for the head, for it is with the head that prayer is 
performed and not with the eyes and their sisters (the heart and the eye-

brows). His statement that his sa/at is postponed is an indication that 

the salat is not removed from his liability even when his inability lasts 

for more than a day and a night provided the person is likely to recover. 

This is the correct view as he understands the implication of the 
khi.tilb 

(communication) as distinguished from the person who has fainted." 

5That is, the basic requirement of an indication is found and this 
leads to validity. 

'Some jurists maintain that in this position a pillow is to be placed to raise his head 

so that his posture comes closer to the posture of the person seated. 
7It is a gharib tradition. A similar tradition is recorded by al-Dar'qutni in his Sunall. 

Al-Zayla`i, vol. 2, 176. 
'That is, through indications directed towards the atmosphere of the Ka` 

ball. 

9As well as Malik, al-Shafil and Ahmad (God bless them). 	on texts' for  
'This appears to be a sound rule, as ritual worship must be based 

up 

otherwise there will be no end to extensions. God knows best. is is found as aill  
"In other words, as long as his rational faculty is functioning liability 

is the basis of ahliyyat al-ada' (legal capacity for performance of a
cts). 

He said: If he has the ability to stand, but he cannot perform the 

mu' and suji4d, standing up is not binding on him, and he is to pray 

with indication while sitting. The reason is that the rukn of standing up 

is  prescribed so that he can move into the prostration attaining the ulti-

mate in glorification. If his standing posture does not lead to prostrations, 

then, it is not a rukn (for him). He is, therefore, given a choice. The pre-
ferred form is to undertake indications while sitting as it is closer in form 

to prostrations. 

If a person in sound health offers part of his prayer while standing, 

but is then overcome by illness, he is to complete his prayer in the sitting 
posture performing ruka` and sujad or doing so through indications if 
he is not able to do so, or he may even recline on his back if he is not 
able to sit.' He has continued the lesser form based on the higher and it 
amounts to a person following another. 

If a person prays in the sitting posture due to illness and offers rukie 
and sujad, but thereafter recovers from the illness, he is to continue his 
prayer while standing according to Abu 1.-Ianifah and Abu Yosuf (God 
bless them). Muhammad (God bless him) said that he is to renew his 
prayer. This is based upon their disagreement in following (iqtida))23  The 
elaboration has preceded. 

If he has offered part of his prayer through indications, but is there-
after able to perform ruka' and sujad, he is to renew his prayer according 
to all the jurists. The reason is that it is not permitted to one who per-
forms rukii` to follow in prayer one who uses indications. The same 
applies to continuing prayer. 

If a person opens voluntary prayer while standing, but then feels 
exhausted, he may without harm lean on a stick or on a wall or he may 
adopt 

the sitting posture, because this is a valid excuse. If the leaning is 
without cause, it is disapproved as it amounts to violation of the accepted 

(God     bless 
m  

t him), 
 said d that it is not disapproved according to Abu tianifah 

, 	in his view if this person adopts the sitting pos- dtui 

disapproved. 
r ove d   an excuse it would be valid, therefore, leaning is also not 

. —ccording to the two jurists it is disapproved, because the 

 "The exemptions  available to the sick person can be availed of while praying  and this 
condition does not have to precede prayer for availing exemptions. 

'"The two jurists maintain that a person praying in the sitting posture can lead those who are   
standing. Imam Muhammad (God bless him) maintains that he cannot. 
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adoption of the sitting posture is not permitted in their view, thus, lean-
ing is disapproved. 

If he adopts the sitting posture without an excuse, it is disapproved 
by agreement. The prayer is permitted" in his (the Imam's) view, but it 
is not permitted in their opinion. This discussion has preceded under the 
discussion of the naivafil (supererogatory prayers). 

If a person prays in a ship while sitting without a cause, his prayer 
is valid according to Abu. Hanifah (God bless him), however, he prefers 
the standing posture. The two jurists say that it is not valid without an 
excuse. The reason is that the standing posture is within his ability, there-
fore, he is not to give it up without a cause. He argues that the usual state 
in a ship is that of dizziness, and this is the decisive factor, except that 
the standing posture is preferable as it is far removed from a semblance 
of disagreement. It is better to come out of the ship when it is possible 
as that is the best for calmness. The disagreement is about a ship that is 
not anchored, while an anchored ship takes the rule of land. This is the 
correct view. 

A person who remains under a spell of fainting for five prayers or 
less is to offer them by way of gaga' (delayed substitute performance). 
If the prayers are in excess of five, he is not to perform them as qada'. 
This is based on istihscin. Qiyas implies that there is no ciaclie for such a 
person as fainting covered the entire time of prayer,'5  thus, realising the 
excuse. In this case it resembles insanity. The reasoning for istihsein is that 
when the duration becomes longer the number of lost prayers increases 
and this creates a problem in performance.' When this duration is short 
the number of prayers is less, and there is no hardship. The meaning of 
excess is that the number goes beyond the prayers of a day and night 
for in such a case the repetition of the same prayer occurs. Insanity is 
like fainting as mentioned by Abu Sulayman (God bless him),'' as dis-
tinguished from sleep for its extension is rare; it is, therefore, associated 
with a short duration. Thereafter, increase is determined in the context 
of timings according to Muhammad (God bless him), because repetition 

is realised through it. According to the two jurists it is determined in the 

context of periods of time and this is transmitted from 'Ali and Ibn Vmar 

(God be pleased with them). God knows what is correct. 

 

"As valid. 
I5 He had lost legal capacity for the performance of acts during this period, 

of the rational faculty. 

'These problems were discussed under the topic of qacka'. 
"Musa ibn Sulayman al-Juzjani, the disciple of Muhammad ibn al-Hasan al- 

Shaybani (God bless him). 	

due to loss 

 



Chapter 21 

prostrations of Recitation 

He said: 
The prostrations of recitation' in the Qur'an are fourteen: those 

occurring at the end of al-A`raf,' in al-Ra`d,3  al-Nah1,4  Bani 

Maryam,6 the first in al-Hall, 	al-Naml,9  Alif Lam Mim 

Ha Mim Sajdah,' 	Idha 's-Sama Inshaqqat," 

and Iqra'."S  This is how it is written in the mushaf of `Uthman (God be 

pleased with him), and that is what is relied upon. The second prostration 
in al-Hajj is for prayer in our view,' and the occasion of this prostration 

is in Ha Mim as-
Sajdah at the words "La yasa'muna," according to the 

'That is, the occasions in the Qur'an. 
206. 

3 Ra`d: 75 
4Nahl: 49, 50 
5Isra': 109 
6Maryam: 50 
71:lajj: i8 
8Furgan: 60 
9Islaml: 25 
'°Sajdah: 15 
"Sad: 24 
'2 Fussilat: 38 
'3Najm: 62 
14Inshiqaq: 20, 21 
"Alaq: 19 
'68ecause it is close to the ruka 
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words of 'Omar (God be pleased with him),17  which have been adopted 

by way of precaution.' 

A prostration is obligatory ( wajib)'y on these occasions for the reciter 

and the listener whether or not he intends to listen to the recitation of 

the Qur'an, due to the words of the Prophet (God bless him and grant 

him peace), "The prostration is (obligatory) for one who hears it (the 
recitation) and for one who recites it."" This is a statement of obligation 

and it has not been qualified with intention.' 

If the imam recites a verse of prostration, he is to make the prostra-
tion and so also with him the follower, as it is binding on him to follow 

the imam. If the follower recites it, neither the imam nor the follower is 
to prostrate, either during prayer or after it, according to Abu Hanifah 

and Abu Yasuf (God bless them). Muhammad (God bless him) said that 
they are to make the prostration on completing the prayer, because the 
cause has been established and there is no obstacle other than the state 
of prayer insofar as it leads to the opposition of the function of imamah 
and recitation (in it). The two jurists argue that the follower is interdicted 
with respect to recitation due to the authority of the imdm over his acts, 

and an act of an interdicted person has no hulcm. This is distinguished 
from the person with major impurity or a menstruating woman for they 
are forbidden from reciting, except that in the case of a menstruating 
woman the prostration is not obligatory due to her recitation, just as it 
is not obligatory for her by listening to recitation, due to the lack of legal 
capacity, which is a case different from that of the person with major 
impurity. 

it is gharib, however, it is recorded by Ibn Abi Shaybah 
pleased with both). Al-Zayla'i, vol. 2, 178. 

'Because the occasion may be at these words or earlier, as 
ing it a little does not cause the problem. 

'It is obligatory in our view, but according to Malik, al 
bless them), it is a sunnah. There are other views as well. It is 
is a sunnah mu'ukkadah. 

='It is a gharib tradition. It is recorded by Ibn Abi Shaybah 
pleased with both). Al-Zayla `i, vol. 2, 178. 

'The word 'aid in the tradition indicates obligation, and 
died with the intention of bearing, therefore, it is obligatory 
listening to the recitation. 

from Ibn 'Abbas (God be 

claimed by others. Delay- 

-Sh5fi `i and Ahmad (God 

stated in al-Mabsiy that it 

from Ibn `Umar (God be 

the tradition is not qual-

even if he did not intend 

If persons 

 o  persons' 

gooK 
PRAYER 

trs p
raying 

n  g 

hear it (the occasion of sajdah) during prayer 

if a 
person, not participating in the prayer, listens to it, he is to make 

the prostration. This is the correct view as the interdiction is established 

for these w 
and does not extend beyond their case. 

f the 

 

from a 
person who is not praying with them, they are not to make the 

prostration during prayer. The reason is that it does not pertain to the 

prayer," and their hearing of the occasion of prostration is not an act of 

their prayer. 
They are to make the prostration after the prayer due to the realisa-

tion of the cause.z4  If they make the prostration during prayer, it is not 
valid, as it is a deficient prostration due to the presence of a proscription 
for which reason it (the prostration) is not made in its complete form, 

therefore, he said: They are to repeat it due to the presence of its cause, 

but they are not to repeat the prayer, because mere prostration does not 
negate the sanctity (tahrim) of salat. In al-Nawadir it is stated that "it 
does invalidate prayer as they brought an additional act in it, an act that 
was not part of it." It is said that this is the view of Muhammad (God bless 
him). 

lithe imam recites it and a man, who has not joined them in prayer, 
hears it and then joins them in prayer after the imam has made the pros-
tration, he is under no obligation to make the prostration, as he has 
caught the prostration by catching the raleah. If he joins him before he" 
has made the prostration, then, he is to make it with him as he would 
have made the prostration even if he had not heard him, thus, in this case 
it is better. If he does not join him in prayer, he is to make the prostration 
alone, by himself, due to the realisation of the cause.' 

Each prostration that becomes obligatory during sa/at, if it is not 
made during saiAt, is not to be made by way of qada' outside prayer, 
because it pertains to prayer, and it has a merit within it, thus, it is not to 
be offered in a deficient form. 

 

A person who recites an occasion of prostration, but he does not make e 
it until he has entered prayer, is to repeat the recitation within 

"Listenin 

"That is, the one l di 	h 

obli 

"The imam. 

gatory when it is within prayer for then it becomes one of the acts of prayer. 

g to recitation 
by someone outside prayer is not obligatory. It becomes 

ea ng the prayer and the one following him. 

And there no restriciton on them after the prayer is over. 

existence of the obligation and the absence of restriction. 
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salett and then make the prostration, thus, he will receive credit 

for bpoetrh- recitations. The reason is that the second prostration is stronger a 
tains to prayer and envelops the first prostration. 27 In al-Nawadir, it is 
stated that he is to make another prostration after prayer, because the 
first has priority in time, therefore, the two are equal. We would say that 
the second has the strength of being linked with the objective (of Perfor-
mance) and is given preference due to it. 

If he recites it, makes the prostration and then enters prayer and 
recites it, he is to make the prostration again,' because the second is 
primary. There is no reason to link it with the first as that would lead to 
the hukm coming before the cause. 

If a person repeats the recitation of a single occasion of prostration  
in a single session, it is sufficient for him to make a single prostration. If 
he recites it in one session and makes the prostration, but then goes away 
and returns to recite it again, he is to make another prostration. In case 
he did not make the first prostration, he is under an obligation to make 
two prostrations. The basis is that the prostration has been structured on 
concurrence to evade hardship. This is the concurrence of the cause and 
not the hukm. The rule is more suitable for the ̀ ibaciat on the basis of the 
cause and thereafter with the concurrence of the hukm for punishments.29  
The possibility of concurrence arises due to the unity of the session as it 
gathers diverse occurrences within it. When the session differs, the hukm 
reverts to its original cause. The session does not differ by merely standing 
up as distinguished from the case of a woman given a choice for divorce 
as her getting up is a sign of refusal and standing up annuls the session in 
that case. In moving from the woof to the warp of a cloth being woven, 
the obligation will be repeated. The same applies to moving from one 
branch to the other, according to the correct view, and so also in play. All 
this is on the basis of precaution. 

If the session of the listener changes and not that of the reciter, the 
obligation will be repeated for the listener, because the cause in his case 

"The second is being made due to the cause of the first by linking the first cause to 
the second cause. 

This is stated to distinguish it from the previous issue. The two prostrations are not 
linked here as they were in the previous issue. 

29That is, the second is more suitable for punishments. In `ihadat there is a need to 

affirm the duty whereas in punishments the penalties are waived due to doubt (shob 
" 

hah).  
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. Likewise, if the session of the reciter changes and not that of 

this 
listening  
e 

listener on the basis of what is said. The correct view, however, is that 

t
he obligation is not repeated for the listener on the basis of what we have 

said.  
A per son  who is about to make the prostration of recitation is to pro-

ounce the takbir, but is not to raise his hands. He is then to make the 
Prostration and thereafter pronounce the takbir and raise his head, tak-

ing  into account the prostration of prayer. It is reported from Ibn Mas'ad 

(God ob be a  sp pleased with iitsht 
to  i  be  

) r. 
e 

N 	
recited nor is there a salutation, as that is for 

release from prayer and it implies a prior tahrimah, which is non-existent. 
He said: It is disapproved that a sCirah be recited during prayer or any 

other occasion and the verse of prostration be omitted, as that amounts 
to the avoidance of the prostration. There is no harm if the verse of pros-
tration is recited and what is besides it is omitted. The reason is that this 
amounts to advancing towards it. Muhammad (God bless him) said, "It 
is preferable in my view that a verse or two before it be recited in order to 
avoid the suspicion of preference." The jurists preferred its recitation in a 
lower tone, out of affection for the listeners. God knows best. 

"It is gharib 
and has not been established. In fact, it is reported from Ibn Tmar (God b

e 

pleased with both) and is recorded by Abu-  Da-wu-  d. Al-Zayla`i, vol. 2,179; al2Ayni, vol. 
2, 677. 
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Chapter 22 

Praying During Journey (Safar) 

The journey (safar) due to which rules are altered' is one that is intended 

by a  human being for a duration of three days and nights,2  at the speed 

of a camel3  or walking on foot, due to the words of the Prophet (God bless 
him and grant him peace), "The resident is to perform mash (rubbing) 
for a complete day and night and the traveller for three days and their 

nights."4  The exemption is general for all those going on a journey (the 
genus of travellers) and requires that the number be applied to all as well. 
Abu Yusuf (God bless him) determined it to be two days and a major 
part of the third day. Al-Shafil (God bless him) in one of his opinions 
determined it to be a day and night. The sunnah (quoted tradition) is 
sufficient proof against both jurists. 

The travelling taken into account is one undertaken at an average 
pace. According to Abu Hanifah (God bless him) it is estimated accord-
ing to the different stages of the journey,' and this is closer to the earlier 
statement (of three days and nights). The duration is not to be estimated 
through farasikh, and this is the correct view. 

The journey on water is not to be taken into account, and he means 
thereby that it is not taken into account for determining the duration of 
the journey on land. As for what is taken into account for the sea is what is 

'Like curtailment of prayer, the permissibility of not fasting during Ramadan, the 
extension of the period of mash (rubbing) over boots, jumucah, Ids and so on. 

'Nights are mentioned to cover the period of rest as well. 
'During the day. 

'It has preceded under the topic of mash over boots. It is recorded by Muslim in his 
Al-Zaylaii, vol. 1, 174; al-(Ayni, vol. 3, 5. 

Three stages in three days. Al-Saralchsi (God bless him) has said that the correct 
view is that it depends on the niyyah of the traveller. 

203 



BOOK 11:  pRA,44  

compatible with its prevailing conditions, as is the case inofafointioru:atka,inoL 
area as well. 	 us 

Gerod bless hi 
	is 

He said: The definitive obligation (fard) in a prayer of 
 

two raleahs and he is not to add to them.`' Al-Shafi`i 

that the obligation for the traveller is four rak`ahs, but the curtailment 
may may be availed as an exemption on the analogy of fasting.' In our vie  
the second pair of raleahs is not to 

if 
 offered by way of qadc-v,  and the 

worshipper is not deemed a sinner if he gives them up. This is a sign of  
their being supererogatory prayers, as distinguished from fasting,  
is to be undertaken by way of gads'. 

If he offers four raleahs sitting to the extent of tashahhud in the sec-
ond, the first two raleahs are valid on account of the definitive obligation 

(fard), while the second two are treated as supererogatory prayers, on the 

analogy of fajr, however, he sins due to the delay in offering the salutation. 
If he does not adopt the sitting posture to the extent required,' his 

prayer is nullified, due to mixing up of supererogatory prayers with it 
prior to the completion of its arkan (elements). 

When the traveller moves away from the houses of the city he can 
(begin to) offer two raleahs, because becoming a resident depends on 
entering the houses, therefore, journey is associated with moving out of 
them. In this regard, there is a report (athar) from 'Ali (God be pleased 
with him): "When we cross these huts, we will curtail our prayer."9  

He continues to be in a state of journey until he makes a niyyah 
(resolve) to reside in a town or village for a period of fifteen (15) days 
or more.' If he intends to stay for a lesser period, he continues to cur-
tail his prayer. The reason is that it is necessary to take into account the 
period (of stay within the journey), because the journey includes peri-
ods of stay. We have determined this period in the light of the period of 
purification (after menstruation), because these are periods that reim-
pose the obligations." This period is also available through a report from 

'That is, he has to follow the curtailment. 
'The same view is held by the Imams Malik and Ahmad (God bless them). 
'To the extent of the tashahhud. 
9It is recorded by Ibn Abi Shaybah. Al-Zayla`i, vol. 2, 183. There is a tradition to 

this effect recorded by al-Buldiari and Muslim from Anas (God be pleased with him). 
Al-Wyni, vol. 3,16. 

'That is, after having travelled for three days and nights. 
"The period of tuhr reimposes the obligations of salat and sawrn, while the period 

of residence reimposes what was curtailed due to the journey. 

0001: P"Av"  

A 
	and Ibn `Umar (God be pleased with them)." A report in such 

l bn  
cases 	

ankea  khabar (traition from the rophe (God lss him and 
. The restriction of towns

P
hip or

t 
 lla vige

b  
is

e 
 imposed to 

grant him peace)).  point out that the intention to stay is not valid in the wilderness. This is 

the stronger vie‘. 
If he enters a city with the resolve that he will leave the next day or 

t  

he day after, but• 
he does not form a niyyah for the duration of his stay 

so that he stays on for several,  years (in this state), he is to curtail his 

pornaiyneAr.dThab 

The reasonis that Ibn Umar (God be pleased with him) stayed 
 (Azerbaijan) for six months and continued to curtail his 

prayer." A 
similar report is related from a group of Companions (God be 

pleased 

	

4 

i   r a 

with 

 fort there. The reason is that those entering vacillate between 

enters enemy territory and they formulate a niyyah to 

e

s:eaiyatlsy o 

there,

the army

t 

they are to curtail their prayers. Likewise, if they lay siege to 

a city 

 

overcoming and settling and being overcome and retreating, thus, it can-
not become a territory of residence. 

Likewise, if they have surrounded rebels (ahl al-baghy) within the 
dar al-Islam outside a city or have surrounded them at sea. The reason 
is that their condition negates their intention. According to Zufar (God 
bless him) it is valid in both cases if they possess the dominant power 
(shawkah) leading to their satisfaction about settling down. According 
to Abtl Thsuf (God bless him), it is valid if they are in houses made of 
mortar, as that is a location for residing. 

An intention of residing formed by people surviving on pasturing, 
when they live in tents,'5  is not valid it is said. The correct view is 

from on grazing area to 

btheactauthseeyreasrin  ederesciedeis hntts. This is related from Abu Yfisuf (God bless him) 

e 
	the 

 a
gnenoethraelr.orule, and it is not nullified by moving 

Ii
Al-Tahawi has recorded it from both Companions (God be pleased with them). At-Zaylal, vol. 2,  183; al-Wyni, vol. 3, 18. 

p1 is recorded by `Abd al-Razzaq and al-Bayhaqi. Al-Zayla`i, VOL 2, 185; al-Ayni, vol. 3,2o, 

'tike the report from Anas (God be pleased with him) mentioned above, along with 
other reports. Al-Ara, vol. 3, 21. 

That is, nomads. 

16Thefatwa today is on this ruling. 
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to complete four,17  because his obligation has changed to 
following, just as it changes's  due to the niyyah of taking up residue  

If a traveller follows a resident-imam within a certain timingdi, he is 

B 00 K 1 CD  

due to the  

en e due  to the linking of the changed act with its cause, which is time. Ifejujsotin
'ass-

him in performing the lost prayers, it is not valid for him. The obligation cannot change outside the timing due to the lapsing of the cause,• 
it is not altered through the intention of taking up residence ( 
passage of time). It will, therefore, amount to following by one who is  
liable for an obligation, of one who is offering supererogatory 	- 

(after the  

with respect to the sitting posture or recitation. 

If a traveller leads residents in his prayer of two rak'ahs, he is to offer 
the salutation, while the residents are to complete their prayer. The  rea-
son is that the follower has undertaken conformity for two rak'ahs and 
he becomes independent for the rest like one joining up later, except that 
he is not to recite, according to the correct view, because he is a fol-
lower according to the tahrimah, though not in his act. The obligation 
has already been performed, therefore, he may (now) give it up by way 
of precaution. This is distinguished from the case of the person joining 
later who has caught the supererogatory recitation, and the obligatory 
recitation has not been made (in his case), therefore, it is better for him 
to recite. He said: It is recommended for the imam that when he makes 
the salutation he should say: "Complete your prayer for we are a group 
of travellers." The reason is that the Prophet (God bless him and grant 
him peace) said this when he led the people of Makkah in prayer, for he 
was on a journey.'9  

When a person on a journey enters his city, he is to offer the complete 
prayer even if he does not intend to take up residence in it. The reason is 

that the Prophet (God bless him and grant him peace) and his Compan-
ions (God be pleased with them) used to travel and then return to their 
places of residence as residents' without forming a fresh intention for 
this. 

If a person who is a resident of one land moves from it taking LIP 
residence in another land, and then travels entering the land of his first 

''Whether he has joined him from the start or for part of the prayer. 
''To four meal's. 
'9 It is recorded by Abu Dawad and al-Tirmidhi. It is also recorded in another version 

by Imam Malik (God bless him). Al-Zayla`i, vol. 2, 187. 
'Al-Zayla`i, vol. 2, 187. 
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ence, 
he is to curtail his prayer, because this is no longer his place of 

resid 

well as tpherrosuognhtravelling 

This isafter 
like  it  (of adopted domicile), but.  not by journey. At the same time the 

domicile.  

dIfoaf 

' ile. Do you not see that the Prophet (God bless him and grant him 

• 
due to the principle that the land of origin is negated by a land 

temporary residence (during journey) is negated by one like it, as 

the Hijrah counted himself among travellers at Makkah!' 

journey 
 o 

 u r n ey and 
forms 

the land ill a 
the intention 

toefnorigin.t i o n t h  
at he will stay at Makkah 

and Mina for fifteen days, he is not to offer the full prayer. The reason 
is that applying the intention to two locations implies that he will be at 
different locations, and this prevents the rule of residence from operating. 
The reason is that a journey is not free of such stops. The exception is 

when 
he intends to spend the night at one of the two places, in which case 

he will become a resident the moment he enters the location. The basis is 
that residence of a person is attributed to the place where he spends the 

ngaigdhA: within a habitation (residence) praying two rak'ahs. A person who rak'ahs.
person who has lost prayers during journey is to offer them as 

has lost prayers as a resident (within civilization) may offer them as 
qadif during journey praying four. The reason is that delayed perfor-
mance (qadd) is dependent upon the original performance (add), and 
what is taken into account for this is the last timing, as that is what is 
given consideration for causation when performance is not on time. 

A person travelling for unlawful activity and one travelling for a 
pious cause are equal in terms of the exemption provided for their jour-
ney, Al-Shafici (God bless him) said that journey for evil intent does not 

journey utrhneer  

ayniedldcathneneoxtebmptio.n. The reason is that the exemption is granted for ease 

We 
rely on theeauvanilable for something that deserves enhanced hardship. 

unqualified meanings emerging from the texts, because 
yefiotself is.  not evil; evil is what occurs after it 	 ' . . 

therefore, suitable for the exemption. God knowsobre 
accompanies it. It 

is supported by the tradition of Anas (God be pleased with him) recorded in the two Sahibs. Al-Zaylei, vol. 2, 188. 
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Chapter 23 

The Friday Prayer (Salat al-Jumu`ah) 

The Friday prayer is not valid except in a comprehensive city (mist jamr) 
or in a central place of prayer of the city.' It is not valid in a village, due 

to the words of the Prophet (God bless him and grant him peace), "There 

is nojtonti‘ah, no tashrig, no fitr and no aclija, except in a comprehensive 

city (trlisr jarni`)." 2  Misr jami` is each habitation that has an with' and 

a qadi, who implement the ahicarn and establish the hudud.3  This is the 

view according to Abu Yasuf (God bless him).' It is also related from him 

that if the people of the city gather in their largest mosque it should not 
be able to accomodate them. The first view is upheld by al-Karkhi (God 

'There are different views about the meaning of a city. Al-Shafil (God bless him) 
does not stipulate this condition and in his view forty persons can hold the congrega-
tion. 

zit is gliarib and triarli-i`. It is also reported as mawquf at 'Ali (God be pleased with 
him), and is recorded by Abd al-Razzaq. Al-Zayla`i, vol. 2, 195. 

'This definition of misr jnIni` would disqualify not only villages and localities within 
a city, but most if not all cities for the Friday congregational prayer. It would cer-
tainly disqualify the mosques in non-Muslim states. An opinion recorded in the Fatawa 
`Alatngiri maintains that the implementation of the hudild means the ability to imple-
ment them. This would mean that even if actual convictions do not take place, but the 
law is implemented and will be enforced. The fact that the validity of the jumu'ah prayer 
rests 

on the existence of such a city shows that this prayer is closely linked to the exis-
tence of the Islamic state and is dependent upon the effective jurisdiction of such a state. 
The nature of the khUtbailS delivered support this assertion. The issue also highlights the 
close bond between religion and state and negates claims of their separation. It follows 
that declaring a Muslim state as secular would render the jumu'ah prayer void. As for 4toither ahkarn, other than huclud, the foremost is the prohibition of riba. 

is also one opinion of Abu Hanifab, Muhammad, al-Karkhi and others. See al-
vol. 

o 	3) 44-46. The jurisdiction and writ of the Islamic state is implied in most pinions. 
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bless him) and it is the stronger view. The second view is upheld 
by al-

Thalaji, however, the rule (luikm) is not confined to the place of 
prayer 

and applies to all open spaces of the city, because these have the same  
status as the city itself in meeting the needs of its residents. 

Juniu`ah is permitted in Mina if the amir there is the amir of Hi 
iaz or 

if the caliph is travelling according to Abu-  Hanifah and Abu YUsuf (God 
bless them). Muhammad (God bless him) said that jumieah cannot take 
place at Mina. The reason is that it is one of the villages (around Makkah) 
and, therefore, the 'id prayer cannot be held there. The two jurists argu

e.  
that it turns into a city during the days of the Irajj (mawsim), while the 

 absence of offering 'id there is for creating leniency for the people. There 

is no ilinzu`nli at 'Arafat in the opinion of all the jurists as it is just an 
open space, while there are buildings at Mimi. The statement is qualified 

with "caliph" or "altar of 171ijaz" as they are the ones who have authority 

(there). As for the amir of the mawsim (lmjj ), he has jurisdiction over the 

affairs of the linjj and not others. 

It is not permitted to establish the jumu`ah except on the authority of 

the sultan' or the authority of one appointed by the sultan.' The reason 
is that it is established through a huge gathering, and disputes may arise 
as to who is given priority and in what way regarding the leading of prayer 
or disputes may arise as to other matters, therefore, the order of the imam 

is necessary for regulating the affairs of the prayer. 

Among the conditions of jurnteah is timing. Thus, it is valid at the 

time of zuhr, but is not valid after this,' due to the words of the Prophet 
(God bless him and grant him peace), "When the sun has declined, lead 

the people in the jumii`ah prayer."' If the time has passed, while he is 

offering juimeah, he is to start the zuhr prayer afresh9  and is not to 

continue it into the zuhr prayer, due to the difference between the two 

prayers. 
Among the conditions is the khutbah (sermon). The reason is that 

the Prophet (God bless him and grant him peace) did not offer the 

'By this he means khalifilh or the authority over whom there is no other authority. 

This is the amir or the qacli or the person who delivers the sermon. bras 
71t is reported that Imam Malik (God bless him) permits it up to the time of 

the two timings overlap, in his view. AVAyni, vol. 3, 51. 

then.

. 
'It is gharib, however, similar traditions have been recorded by 

al Bukhara and Mo 

lim. Al-Zaylal, vol. z, 195. 
9This zuhr would be prayed in the time of 'fist- then. 

nii ,ah prayer without the khutbah throughout his life.' It is deliv- 

ered before the The 
	

after the sun has declined, as this is prescribed 

by the 	
e imam is to deliver two khutbahs (sermons) separat- 

ing 

The reason is that standing during the sermon is 

between them for this is how it has come down 
g hem by sitting in betw 

He is to deliver the sermon while standing and in 

pginars:rttnatttoelf1hoitlf111t1hPepeulherhedifiercirecti?gti.ge1°2e. In:.  Thereafter, it is a condition for this prayer, thus, 

through 	
(from the time of the Prophet (God bless him and 

purification is recommended for it as it is for the adhan. If he delivers the 
sermon while sitting or without purification it is (still) deemed valid, 
due to the attainment of the objective, except that it is considered disap-
proved as it goes against the inherited practice and because it will create a 
separation between the sermons and the prayer (if the imam proceeds for 
performing wriclu'). If he confines himself to the remembrance of God, it 
is permitted according to Abu Hanifah (God bless him). The two jurists 
said that it must be remembrance at some length so that it can be called 
a khutbah. The reason is that it is khutbah that is obligatory and glorifi-
cation alone or praise alone cannot be called a khutbah. Al-Shafi`i (God 
bless him) said that it is not permitted unless he delivers two sermons 
that conform to practice. He relies on the words of the Exalted, "Has-
ten earnestly to the remembrance of Allah,"`4  without qualification. It is 
reported about lithman (God be pleased with him) that he said "Praise 
be to God" and then became tounge-tied, so he descended and led the 
prayer. 

Among its conditions is the jama`ah (congregation), because the word jumu ̀ ah is derived from it. The minimum 
number for this, accord-ing to 

Abu Hanifah (God bless him), is three besides the imam. The two jurists said that it is two persons besides the 
imam. He (God be 

pleased with him) said that the correct view is that this is the opinion 
of Abu Yasui (God bless him) alone. He maintains that in 

the dual we 

It is 
recorded by al-Bayhaqi. Al-Zaylal, vol. 2, 196. 

This is based on a tradition recorded by al-Bukhari. Al-Zayla`i, vol. 2, 196. 
'There are traditions on this point recorded by both al-Bukhari and Muslim. Al- 

ZaY'31Thishias2P1r9e6ceded in traditions quoted earlier. Al-Zayla1, vol. 2, 
197. 

iQur'an 62:9 
vo:12,t ii9s7g. 

 horth, however, a similar incident became 
well known in books. M-Zaylei, 
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have the meaning of gathering (congregating) and indicates the meaning 

of jatna'aIL 
The two jurists maintain that true plurality is constituted by  

three as it is plural in name as well as meaning. Further, 
jarnevaii  is 	r 

taken 

into account independently, therefore, the 
imam is not to be counted 

among them. 
If the people move away before the imam has performed the rulw 

and sujud leaving behind only women and minor children, he is to begin  

praying zuhr 
from the start, according to Abu Hanifah (God bless him). 

The two jurists maintain that if they go away after he has opened the 

prayer, he is to offer the jumu`ah prayer. If they move away after he has 

performed the rukn` of a raleah and has made a prostration, he is to 

continue praying jumtfah according to all three jurists, with Zufar (God 

bless him) disagreeing. He maintains that it is a condition, therefore, it 
must be met throughout the prayer, just like timing. The two jurists argue 

that jundah (congregation) is a condition for commencing the p  

and its existence throughout is not stipulated as in the case of the khutbah 

(that is, its completion). Abu Hanifah (God bless him) reasons that the 
congregation is held through commencement of the prayer, and this is 

not completed unless one rak`ah is completed as what is less than this is 

not deemed salat, therefore, the condition must persist till its comple-

tion as distinguished from the khurbah, the completion of which (as a 

stipulation) will negate prayer, thus, its completion is not stipulated. The 
presence of women and children is not to be taken into account, because 

junueah is not held by including them and the congregation is not com-

plete due to their presence. 
Jumucah is not obligatory for the traveller or women, or the sick per-

son, or the slave or the blind.' The reason is that there is hardship for 
the traveller and so also for the sick and the blind, while the slave is busy 

in the service of his master and a woman in serving her husband. They, 
have, therefore, been granted an excuse in order to avoid hardship and 
harm. If they attend and pray with the people, they receive credit for 

the obligation of the time (zuhr), because they performed the duty and 
became like the traveller who fasts (on a journey). 

It is permitted for the traveller, the slave and the sick person to 
become an imam for the jumuah prayer. Zufar (God bless him) said that 

'6The Author has not mentioned traditions in support of this. According to al 
there are traditions on these points recorded by Abil Dawild and al-Hakim. Al-Zayla`i, 
vol. 2, 198-99. 

i t  is not permitted as the obligation is not imposed on such a person, 
and his position is like that of a woman or a minor. We maintain that it 
is an exemption (rukhsah ), but when they attend it becomes an obliga-
tion as we have elaborated. '7  As for the minor, he lacks the capacity, while 
a woman cannot lead men in prayer. Thus, they' can hold the jumu`ah 
prayer as they have the legal capacity for leading prayers, therefore, they 
have a prior right of becoming followers. 

If a person prays zuhr at his place of abode on a jumu`ah, prior to the 
prayer of the imam, without having a valid excuse, it is disapproved for 
him to do so, but his prayer is valid. Zufar (God bless him) said that it is 
not valid for him; the jumu 'ail prayer is the primary obligation whereas 
the zuhr prayer is like its substitute. The substitute cannot be performed 
with the existence of the ability to perform the primary obligation. We 
maintain that the primary obligation is that of zuhr for everyone. This 
is the stronger view, except that each person is commanded to discharge 
it through the performance of the juniteah prayer. The reason is that he 
is in the position of performing the zuhr obligation on his own and not 
the jumu`ah prayer, because it depends upon conditions that cannot be 
fulfilled by one person alone. The obligation depends upon ability. 

If a person decides to attend the jumu`ah congregation and he moves 
towards it when the imam is in the process of praying, then, his zuhr 
prayer stands nullified, according to Abu Hanifah (God bless him) by 
the mere making of an effort towards it. The two jurists said that it is 
not nullified until he joins the prayer with the imam. The reason is that 
walking is not intended in itself, therefore, it cannot annul it even when it 
is complete, but jurnteah is a higher purpose and it does negate it (when 
he joins it). The position of this person is as if he headed towards the 
jumu`ah after the imam had completed the jumu`ah prayer. He maintains that walking towards jumuah is an attribute of the jumu`ah prayer, there-
fore, it acquires the same legal position as jumu`ah with respect to the 
annulment of zuhr, and this by way of precaution, as distinguished from 
the person walking towards it after the completion of the prayer as it is 
no longer sa 'I towards it. 

For those who are handicapped (legally) from offering the jumu`ah prayer, it is disapproved that they offer zuhr as a congregation in the city 

''The elaboration was that they get credit for the zuhr of the time. 
'The traveller, the slave and the sick person. 
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on Friday. The same applies to prisoners. This is due to its interference 
with the jumu'ali prayer insofar as it is the congregation of all S, congre-

gations, gations, and some people may 
follow them in zuhr (believing  it 

gtoesbaes the ju in 	
prayer), as distinguished from the residents of the villa 

there is no ju 	

o 

nneah obligation for them. If a group of people do 	their 
prayer is valid, due to the existence of the conditions of zuhr. 

A person who joins up with the imam during ju mu cah is to pray with 
him what he is able to catch, and is to continue to complete the jumu`ah, 
due to the words of the Prophet (God bless him and grant him peace), 
"What you caught, you are to pray, and what you have lost, you have to 

offer as ring."' 9  
If he joins him when he is in tashahhud or when he is making a pros-

tration of error, he is to continue to complete the jumu`ah according to 
the two jurists. Muhammad (God bless him) said that if he has prayed 
with him a major part of the second raleah, he is to continue to com-

plete the jumu`ah, but if he catches less than a raleah, he is to continue 

and complete zuhr. The reason is that it is juin ii`ah in some respects and 

zuhr in others due to the loss of some of its conditions in his case, there-
fore, he is to pray four in consideration of zuhr. He is to adopt the sitting 
posture after two raeahs under all circumstances in lieu of the jumu`ah, 
and he is to recite in the last two in lieu of the supererogatory aspect of the 
prayer. The two jurists argue that he has caught the jumu`ah prayer in this 
situation for which reason the niyyah of jumu`ah is stipulated intending 
two raeahs. There is no basis for what he has said (they argue), because 
the two prayers are different and one cannot be built upon the tahrimah 
(intention) of the other. 

When the imam stands up on Friday, the people are to stop praying 
and speaking until he has completed the sermon (khutbah). He (God be 
pleased with him) said: This is the view according to A.1311 Hanifah (God 
bless him). The two jurists said that there is no harm in speaking when 
the imam has arisen and has as yet not commenced the sermon, as well 
as when he descends and has not pronounced the takbir. The reason for 
the disapproval is due to the interference with the obligation of listening 
attentively, and in these situations there is nothing to listen to as distin-
guished from salat (when the imam is speaking) because that becomes 

'91t is recorded by all the six sound compilations from Abu Hurayrah (God be pleased 
with him). Al-Zayla`i, vol. 2, 200. 

)(tended sometimes. Abu Hanifah (God bless him) relies on the words 

:f the  Prophet (God bless him and grant him peace), "When the imam 
there is to be no prayer and no speech,"a" that are not quali- has  arisen,  

6ed in any way. Further, speech sometimes becomes extended by its very 

nature and resembles saint (after the rising of the imam). 
When the first adhan (call for prayer) is made by the mu'adhdhin, 

the  people are to give up selling and buying and are to head towards 
the  jumu`ah prayer, due to the words of the Exalted, "When the call is 

proclaimed to prayer on Friday (the Day of Assembly), hasten earnestly 
to the Remembrance of Allah, and leave off business (and traffic)."21  

When the imam mounts the pulpit, he is to sit and the mu'adhdhins 
are to make the calls in front of the pulpit. This has been the inherited 
practice, and during the times of the Prophet (God bless him and grant 
him  peace) it was only this adhan that was made." It is, therefore, said 
that it is this call that is effective in the obligation of walking and prohi-
bition of trade. The correct view, however, is that it is the first call that is 
taken into account, when it is made after the declining of the sun, for the 
notification of prayer is attained through it. God knows best. 

'It is gharib and marftV. It 
111zovarta'. Al-Zayla`i, vol. 2, 201 

'Qur'an 62:9 
"It is 

recorded by the sound 

is recorded by Imam Malik (God bless him) in his al- 

compilations, except Muslim. Al-Zaylal, vol. 2, 204. 



Chapter 24 

The Prayer of the Two 'Ids 

He said: The prayer of `Td is obligatory' on the person on whom the 
jow`ah prayer is obligatory. It is stated in al-Jarni` al-Saghir that if two 
`ids fall on the same day (that is jurnteah and one of the two 'ids), then, 
the first is a sunnah, while the second is an obligation, and none of them 
is to be given up.' He said: This is an explicit statement about its being 

a sunnah. The first statement indicates obligation (wujub), which is nar-
rated from Abu Hanifah (God bless him). The reason underlying the first 
is persistent performance by the Prophet (God bless him and grant him 
peace).3  The basis for the second are the words of the Prophet (God bless 
him and grant him peace) in a tradition about a villager following his 
question, "Am I under an obligation for something else besides these?" 
He replied, "No, unless it is voluntary."4  The first view is the correct view, 
and terming it a sunnah means that its obligation has been established 
through the Sunnah. 

On the day of `id al-fitr, it is recommended that each person before 
going to the place of prayer should eat something, bathe, brush his teeth 
(rnisweik) and use perfume, due to the narration that "the Prophet (God 

'Most Hanafi jurists consider it obligatory (wajib). It is stated by some that it is farq 
kifayah (a definitive communal obligation). Al-Sarakhsi (God bless him) has stated that 
it is a sunnah. This is explained through the issue of the two Ids below. 

This statement in al-Jamie a!-Saghir shows that it is a sunnah. The fact that it is not 
to be given up shows that it is a sunnah mu'akkaciah, and giving it up is a bicrah that 
amounts to a neglect of a symbol of Islam. The Author, however, prefers the view of 

u3 
 kianifah (God bless him) stated in the rule to the effect that it is wajib. 
Olt is well known. Al-Zaylati, vol. 2, 208. 
2t, zisoare.  corded by al-Bulthari and Muslim under the heading of Imam. Al-Zaylal, 
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him peace) 
used to eat on the day of 'Id al-fitr before  

bless him and g
ran t 	used to bathe for both 'id celebrations  ,>5  

going to the place of prayer. He 
non,  

day of congrega 	, 
therefore, it is prescribed that one 
of jumreah. He is to put on 

Further, it is a 	
. 	

peace) had

a  best 
bathe and use perfume as 

in the case 
(God bless him and grant him  

clothes 
because the Prophet 

or 
 wool that he used to ear on the 'ids.6  

loak made of fur fitr to enric

w
h the poor person so that his 

c 

heart is free for prayer. 
He is to pay the sa

daqah of  

He is to move towar,. the A he place of prayer without  pronouncing the  

ay to the 
takbir,' 

according to Abu Hanifah (God bless him), on the w  

place of prayer. 
According to the  two jurists, (Abuheis I:1ton npronounce etshteh arta takbir, in 

original 

rule

light of what is done for Oa. He  

rule for glorification is to conceal it (keep it silent). The shar` (text) has 

prescribed it in the case of arilha for it is the day of takbir, but the day of 

fitr is not like that. 
He is not to offer supererogatory prayers at the place of prayer before 

`id 
prayer. The reason is that the Prophet (God bless him and grant him 

peace) did not do so despite his eagerness for prayer.' Thereafter, it is said 
that the disapproval is specific to the place of prayer. It is also said that it 
is meant for it and for other places, being general, because the Prophet 

(God bless him and grant him peace) did not do so. 
The prayer becomes lawful with the rising of the sun and its timing 

extends up to the declining of the sun. When the sun declines, its time 
is over. The reason is that "the Prophet (God bless him and grant him 

peace) used to offer the 'id prayer when the sun was at the height of a 

spear or two spears. When they gave testimony of sighting the moon after 

the declining of the sun,9  he ordered that the people go out to the place 

of prayer the next day."' 

5There are two traditions here. The first is recorded by al-Bulchari in his Sahih, while 
the second is recorded by al-Tirmidhi. Al-Zaylai, vol. 2, 208. 

51t is gharib. A similar tradition is recorded by al-Bayhaqi through al-Shafi`i (God 
bless him). Al-Zaylal, vol. 2, 209. 

7A1-Zaylal says that he could not find a tradition to support this, however, a!: 

Dar qutni has recorded a tradition that supports the view of the two jurists. Al-Zayla 
vol. 2, 209. 

8111S recorded by all the six sound compilations. Al-Zaylal, vol. 2, 210. 
'That is, close to sunset. 

'It is recorded by Abu Dawad, al-Nasal and Ibn Majah. 	vol. 2, 211. 

The  imam is to lead the people in two raleahs pronouncing the 
takbir, once for the opening and three times after this. He is then to 

recite the Fatilph and another sfirah and pronounce a takbir with which 
he  goes into rukft`. Thereafter he is to commence the second raleali with 
recitation. He is then to pronounce the takbir three times and with the 

i fourth takbir he is to go into rukce. This is based on the statement of Ibn 

Mascild (God be pleased with him) and that is our opinion as well." Ibn 
'Abbas (God be pleased with him) said that he is to pronounce a takbir in 
the first raleah for the opening and five thereafter. In the second raleah, 
he is to pronounce five takbirs and then recite. In one narration it is stated 
that he is to pronounce five takbirs. The general practice today is accord-
ing to the opinion of Ibn 'Abbas (God be pleased with him), because of 
the order of the Caliphs who are his descendants." As for the madhhab 
(the opinion of the school) it is the first statement. The reason is that 

takbir is the raising of the hands contrary to the accustomed practice and 
adopting the minimum number is better. Further, the takbirs are sym-
bols of the din being pronounced aloud, therefore, the rule for them is 
the plural. In the first raleah, it is essential to link them with the opening 
takbir due to its strength with respect to obligation and precedence. In the 
second raleah, it is only the takbir of the ruka` that is found, therefore, it 
is essential to merge them with it. Al-Shafil (God bless him) adopted the 
statement of Ibn Abbas (God be pleased with him), except that he reck-
oned all the reported takbirs as additional, making out the total number 
of takbirs to be fifteen or sixteen. 

He said: He is to raise his hands in the takbirs of 	and by that he 
means the takbirs other than the takbirs of rukt.4` due to the words of the 
Prophet (God bless him and grant him peace), "The hands are not to be 
raised except on seven occasions,"'3  and among all of these he mentioned 

"It is recorded by `Abd al-Razzaq. 	vol. 2, 213. 
'This does not mean that the khalifah can issue directives about the `ibaclat. Al-

Zayla`i states that the people followed the opinion of Ibn 'Abbas (God be pleased with 
both) when the khilafah passed on to his descendants. Accordingly, Abu Yitsuf (God 
bless him), when he went to Baghdad, led the prayers pronouncing the takbirs upheld by 
Ibn 'Abbas (God be pleased with both). Harim al-Rashid prayed with him and ordered 
him to do so. Muhammad (God bless him) has related accordingly, and al-Zayla`i says 
that there is no sin in following such a directive, because the view was originally trans-
mitted from the Companions (God be pleased with them). Despite this, the school 
follows own established rule. The Author states this expressly. 

'This has preceded in the description of prayer. Al-Zaylai, vol. 1, 389-90. 
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be pleased 
to be raised, however, the proof 	• the rakbirs 

of the two 'iris. It is n
arrated from Abu Yasuf (God b 

against  
with him) that the hands are not 

d  

the  prayer, he is to deliver two sermons ( buetcbaauhsse) him is the tradition we have relate . 

He said: Then after transmission has laid this down.4  In 

offer it as 

The
rules,these he 

well-known ( tistag 

is to inform the people about the 
sadaqat al-firr and its  

thev have been prescribed for this purpose. 

A person who has lost the prayer with the imam is not to o 

gado', 
because a prayer of this description will not attain nearness to God, 

except with the associated conditions that the individual cannot bring  

about. 
If the moon is concealed in the clouds, but the people later testify 

it 

before the imam that they sighted the moon after the declining   of the 

sun, the 'Id prayer is to be offered the next (second) day. The reason is 
that this delay is due to an excuse, and a tradition is recorded w' h respect  

to it:5 
If an obstacle arises that prevents the offering of the prayer on the 

second day, he is not to offer it after this. The original rule for it is that 

it is not offered as gads' like the jumu`ah prayer, however, we gave it u 
due to the tradition, which lays down delaying it due to an excuse till the 

second day. 

It is recommended that on the day of adlul one should bathe and use . 
perfume, due to what we have stated, and he is to delay eating till he is 
free of the prayer. This is based on the report that "the Prophet (God 
bless him and grant him peace) did not eat on the day of sacrifice until 
he returned and ate from his sacrifice."' 

He is to walk towards the place of prayer pronouncing the takbir, 

because "the Prophet ( (God bless him and grant him peace) used to pro-
nounce the takbir on the way."t7  

"There are traditions on this recorded by al-Bukhari and Muslim from Nall' from  
Ibn:Umar (God be pleased with them). Al-Zayla`i, vol. 2, 220. 

''He refers to the tradition that has preceded recently in which there is a reference to 
the sighting of the moon. It has been recorded by Ibn Majah. Al-Zaylal, vol. 2, 221. 

'6It has been recorded by al-Tirmidhi, Ibn Majah, Ibn Hibban and al-Hakim- Al-
Zayla`i, vol. 2, 221. 

"This is gharib. Al-Zayla`i says that he did not find it. Al-Zayla`i, vol. 2, 221-22.  

He is to offer two raleahs like 'id al-fitr. This is how it has been trans-

mitted:8  
After the prayer, he (the imam) is to deliver two sermons (khutbahs). 

The reason is that the Prophet (God bless him and grant him peace) did 

s

0  19 In  these he is to inform the people about the sacrifice and the takbir 

of tashriq.te kashbhiritiq. 
The reason is that this is the legal requirement of the time and 

ah has been prescribed for such instruction. 

If there is an obstacle that prevents prayer on the day of adha, it is 
to be offered the next day or the day after it. It is not to be offered after 
that." The reason is that the prayer is defined by time, the time of sac-
rifice. It is, therefore, restricted by the number of its days. It is sinful to 
delay it without valid cause due to its opposition to what is transmitted. 

The stay at Arafah that the people practice amounts to nothing 
legally. This is when the people gather on the day of `Arafah on certain 
locations attempting to imitate those who stayed at Arafah. The reason 
is that the stay at Arafah is a particular worship at a particular location. 
What is besides this does not amount to worship, as do the other rituals. 

24.1 THE TAKBIRS OF TASHRIQ 

The takbir of tashrie is to be commenced after the fajr prayer on the 
day of 'Arafah and is to be ended after the asr prayer on the day of sac-
rifice. This is the rule according to Abu Hanifah (God bless him). The 
two jurists said that it is to end after the asr prayer on the last of the days 

'Al-Zaylal says that if he means by it the number above, then, what al-Bulthari has 
recorded supports him. Al-Zayla`i, vol. 2, 222. 

number of traditions in support have preceded with respect to the khutbah of 'id. 
Al-Zayla'i, vol. 2, 222. 

'"Al-Zayla`i says that the transmission from the Prophet (God bless him and grant 
him peace) is only about the tenth day of Dhi 'l-Hajj, and nothing besides that has been 
mentioned in the traditions. Al-Zayla`i, vol. 2, 222. 

2
'The word pertains to the glistening of meat when it is spread around in sunlight for 

drying. These days have been called the days of tashriq, because sacrificial meat used to 
glisten or dry out at Mina. It is also said that the word is used because the animals are 
not sacrificed till the sun is shining brightly, that is, after sunrise. It is further said that 
t  

as imqis the 'id prayer, because it is offered at the time of the ishraq of the sun. The days of sacrifice  are three and so are the days of tashriq, extended to four up to the 13th of 
Hall. The Author says below that the word tashriq means takbir. 
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of tashriq. The issue is a matter of disagreement among the C
ompan, 

leased with them). The two jurists adopted the statement  

ions (God be p  
of 'Ali (God be pleased with o

hfiiw-no) ado tin t(hAebmu  maximum 	the 
the 

precaution taken in matters 'ad adopting the minimum as pronouncing the  
statement of Ibn Mas 

takbir aloud is a bid`ah (innovation)." The takbir is to say once: Aliahu  

Akbar Allahu Akbar, 
la iiaha illy 'llahu wa 'llahu Akbar, Allahu Akbar wa  

'Wahl al-hamd. 
This is what is reported from Ibrahim Khalil Allah (God 

bless him and grant him peace).13  
It is to be pronounced after the obligatory prayers by those who 

are resident in cities, and in recommended congregations, according to 
Abu Hanifah (God bless him). It is not prescribed for groups of women 
when there is no man with them nor is it prescribed for groups of trav-

ellers when there is no resident with them. The two jurists said that it 
is prescribed for all those who have offered the prescribed obligatory 

prayers, as the takbirs are dependent upon the obligatory prayers. Abu 

Hanifah (God bless him) relies on what we have related earlier. The word 

tashriq means takbir. This is how it has been transmitted from al-Khalil 

ibn Ahmad (a leading linguist). Further, pronouncing the takbir aloud is 

against the Sunnah. The stn.' (text) has laid it down with the fulfilment 

of these conditions. It is, however, obligatory upon women when they 
are following men and upon travellers when they are following a resi-

dent, by way of subordination. (Abu Yasuf) Ya`c -th (God bless him) said 

that I led them (travellers) in the maghrib prayers on the day of Arafah 

and I forgot to pronounce the takbir so Abu Hanifah pronounced it. This 

indicates that even if the imam gives up the takbir, the follower is not to 

do so. The reason is that it is not performed within the tahrimah of the 

prayer, therefore, it is not essential that the imam be present, though it is 

recommended. 

"The tradition of 'Ali (God be pleased with him) is recorded by Ibn Abi Shaybab.It 
is also recorded by Muhammad ibn al-Hasan al-Shaybani (God bless him) in his 

Kitab 

al-Athar. Al-Zayla`i, vol. 2, 222-23. 
23M-Zayla‘i says that he did not find it reported from him, however, it is re bah.

from Ibn Masud (God bless him), as has preceded, and recorded by Ibn Abi Shayba 
Al-Zaylal, vol. 2, 224. 

Chapter 25 

The Eclipse Prayer 

He said: When the sun is eclipsed, the imam is to lead the people in 
two raleahs of prayer in the form of supererogatory prayers, with one 
rula in each raleah. Al-Shafi`i (God bless him) said that there are to be 
two rukit's. He relies on what was related by `A'ishah (God be pleased 
with her).' We rely upon the narration of Samurah ibn `Umar (God be 
pleased with him).2  The state (of the Prophet (God bless him and grant 
him peace) during prayer) was more evident to men due to their near-
ness (to him). Consequently, the narration of Samurah ibn `Umar (God 
be pleased with him) will be preferred. 

The recitation in both rakiths is to be lengthy and it is to be inaudi-
ble, according to Abu Hanifah (God bless him). The two jurists said that 
it is to be audible. An opinion like that of Abu Hanifah (God bless him) is 

related from Muhammad (God bless him). As for the lengthy recitation, 
it is an elaboration of what is better (and is not an obligation). He can 
shorten the prayer if he likes, because the established practice is to cover 
the entire time (of the eclipse) in prayer and supplication. If he makes 
one shorter (the prayer for instance), he is to lengthen the other (suppli-
cation). As for inaudible and audible recitation, the two jurists rely upon 
the report of ciCishah (God be pleased with her) that the Prophet (God 
bless him and grant him peace) recited audibly.' Abu Hanifah (God bless 
him) relies upon the reports of Ibn 'Abbas and Samurah ibn Jundub (God 

It 
is recorded by all the six sound compilations. Al-Zayla`i, vol. 2, 225. 

Al-ZiazyIaay'ilasay,svotih.a2t, 227, 

'It

not find it reported from Ibn limar (God be pleased 
With them), but he did find it reported from Ibn Amr ibn al-`As (God be pleased with them). A  

It is recorded by al-Bulchari and Muslim. Al-Zayall, vol. 2, 232. 



Chapter 26 

The Seeking of Rain 

Abu 
Hanifah (God bless him) said that there is no prescribed prayer in 

a congregation for istisqa'. Thus, if the people pray individually, it is 

permitted. lstisqa' is essentially supplication and the seeking of forgive-

ness, due to the words of the Exalted, "Saying: Ask forgiveness from your 
Lord; for He is Oft-Forgiving."' The Messenger of God (God bless him 

and grant him peace) offered istisqa% but (accompanying) salat is not 

reported from him.' 
The two jurists said the imam is to lead in a prayer of two raleahs,3  

due to the report that "the Prophet (God bless him and grant him peace) 

offered two rak`ahs in it similar to the prayer of 'id." It is related by 

Ibn 'Abbas (God be pleased with him).4  We would say that he did this 

once and relinquished it the next time, therefore, it does not amount to 

a sunnah. In Kitab al-As1, only the opinion of Muhammad is recorded 

(independently). 
He is to recite aloud in it, on the analogy of the 'id prayer, and is then 

to deliver a sermon, on the basis of what is related about the Prophet 
(God bless him and grant him peace) that he delivered a sermon.' This 
sermon is to be like the sermon for `id according to Muhammad (God 

'Qur'an 7mo 

'AI-Zaylal says that the offering of istisqa.' is established, isd,htioscia, is tab  however, the 	ar  claim that
there was no prayer is not correct. The tradition in which 

 

recorded by al-Bukhari and Muslim. Al-Zayla`i, vol. 2, 238. 
3
It is obvious that the people follow the opinion of the two jurists on this issue and 

not that of the Imam (God bless him). 
'5
1( is recorded by the compiler of the four Sunan. 	vol. 239. 5
1t is recorded by Ibn Majah in his Sunan. It has also been recorded by others. Al-ZaYlei, vol. 2, 241. 
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reference has preceded earlier. How could 

be pleased with them) 
.4  The p when it was a daytime prayer, which is inaudible. 

he have recited audibly 

He is to 

make the supplication after it till the sun becomes bright 

again, due to the words of the Prophet (God bless him and grant him 

peace) "When you see 
such frightening things, then, turn towards God in 

supplication."' 
The sunnah 

for supplications is that they come after prayer (saldt). 

The imam 
who leads the prayer is to be the 

imam who leads them in the 

jumu'ali 
prayer. If he is not present, the people are to pray individually i

n  

order to avoid fitnah. 
There is no congregation in the eclipse of the 

mo
the
on, 

 apprehension of 
due to the diffi-

culty of assembling a congregation at night or due to  

fitnah. 
Each person is to pray individually dWhen

ue to th 
you  e words such alarm 

of the Proph 
inetg 

(God bless him and grant him peace), "  
occurrences, seek solace in prayer.' 

There is no khutbah in eclipses, as none has been transmitted? 

4The tradition of Ibn Abbas (God be pleased with both) is recorded by Ahmad 

(God bless him) in his Musnad. The tradition of Samurah (God be pleased with him) is 

recorded by the compilers of the four Sunan. Al-Zaylal, vol. 2, 233-34- 

51t is gharib in this version, but there is a tradition from Aba Musa alAsh'ari 

recorded in the two Sahibs that conveys the same meaning. Al-Zaylai, vol. 
2, 235. 

'It is gharib in this version, however, both al-Bukhari and Muslim have recorded 
a tradition from A'ishah (God be pleased with her) that gives a similar 

meaning. AI- 

Zayla`i, vol. 2, 235-36. 
'This is not correct, according to al-Zaylal, as there is a tradition in the two .10

1.15  

that does mention a khutbah. Al-Zaylai, vol. 2, 236. 



226 
Al-Hidayah Boox II: PRAY ER  

bless him). According to Abil Yfisuf (God bless him) it is to be a single  

sermon. According to Abu Hanifah (God bless him), there is to be no  
sermon as that is dependent upon a congregation and there is no congre- 

gation in this case, in his view. 
He is to face the qiblah in his supplication, due to the report that 

"the Prophet (God bless him and grant him peace) faced the giblaii and 
turned his cloak (inside out)."' He is to turn his cloak inside out, due to 
what we have related: He said: This is the opinion of Muhammad (God 
bless him). As for Aba Hanifah (God bless him), he said that he is not 
to turn his cloak for he is making a supplication, which is to be like all 
other supplications, while what has been related was by way of an omen  
of optimism. The people are not to turn their cloaks, because it has not 
been related that he commanded them to do so. 

The people of the Dhinmtah are not to attend the istisqa',8  because 
this prayer is for the descent of mercy and what descends on them is curse. 

Chapter 27 

Prayer in a State of Fear 

When fear becomes intense, the imam is to divide the people into two 
groups with one group facing the enemy and another behind it. He is 

to lead the second group in praying one rak'ah and two prostrations. 
When he raises his head from the second prostration, this group pro-

ceeds to face the enemy, while the other group moves into their place. 

He leads this group in one rak`ah and two prostrations along with the 

tashahhitd and then offers the salutation. This group does not offer the 
salutation and goes on to face the enemy. The earlier group then comes 
and offers one raleah and two prostrations by themselves without recita-
tion, as they had joined the prayer from the beginning. They pray the 
tashahhud, offer the salutation and go on to face the enemy. The other 
group comes and prays a raleah with two prostrations with recitation, 
as they were the ones who joined the prayer later. They offer the tashah-
hud and make the salutation. The basis for this is the narration of Ibn 
Mas`ficl (God be pleased with him) that the Prophet (God bless him and 
grant 	peace) offered the prayer of fear in the manner that we have 
described.' 

prayer 
 in 

.lAbouur times, however,
bless him) denies the legal requirement of th  

, however, the proof against him is what we have 
related.' 

 

He said: If the imam is a resident, he is to lead the first group in two 
raleahsand the other group in two raleahs, on the basis of the report that 

"All this is recorded by AbU Dawnd in his Sunan. Al-Zayla`i, vol. 2, 143. 'That 
is, the tradition just mentioned. The reason is that praying in this way consists 

acts that go against the prescribed prayer. Al-Zaylal, vol. 2,  =44- 

This has preceded as part of a tradition mentioned. It is recorded by all the six 
sound compilations. Al-Zayla'i, vol. 2, 242. 

The tradition above, 

'If they can join, they can do so only according to Abu Hanifah's opinion. 
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the Prophet (God bless him and grant him peace) prayed zuhr with two  

groups offering two raleahs with each.  

In the case of the maghrth 	i prayer, he is to lead the first group in  hv
°  

rak'ahs and the second in one raleah. The reason is that splitting a si

ng le  t  raleali into two halves is not possible, thus, he allocates two to the first  

group on the basis of coming first. 
They are not to engage in combat in the state of prayer. If they do, 

 then prayer is nullified. The reason is that the Prophet (God bless him  

and grant him peace) gave up four rak ahs on the Day of Khandaq (Battle 

of the Trenches).4  If performance was permitted along with combat he 

would not have done so. 
If the state of fear intensifies, they are to pray individually while rid-

ing, making indications for ruka and sup-4d facing any direction that 

they like, if they are unable to face the qiblah, due to the words of the 
Exalted, "If you fear (an enemy), pray on foot, or riding."' The facing of 

the qiblah 
is dropped due to necessity. It is narrated from Muhammad 

(God bless him)t.. h at they are to pray in a congregation, but this is not 

correct due to the lack of the unity of location. 

'It is recorded by Muslim. Another tradition in the same meaning is recorded by 

Abu DawUd. Al-Zayla'i, vol. 2, 245-46. 

'This tradition has preceded in the topic of gads' for lost prayers. See al-Zaylal,  vol. 

2,164. 

5  Qur'an 2:239 

Chapter 28 

Funerals (Jandiz) 

When a person is close to death, he is to be made to lie on his right side 

facing the qiblah on the analogy of how he is placed in the grave, as he is 
about to depart. The preferred view in our lands' is that he is to be made 
to lie on his back as that makes it easy for the passing away of the spirit. 
The first, however, is the sunnah.2  He is to be prompted to pronounce 

the shahadah twice, due to the words of the Prophet (God bless him and 
grant him peace), "Prompt your dead to pronounce the shahadah, la ilaha 
illa liah."3 The meaning here is: those near death. 

When he dies, his jaw is to be tied and his eyes are to be closed. This 
is the inherited practice, it makes him look decent, and is to be done for 
this purpose. 

28.1 BATHING THE DECEASED 

When they decide to bathe him,4  they are to place him on a cot so that 
the water can flow down through it, and they should place a piece of 
cloth over his private parts for meeting the obligation of covering.' It is 
sufficient here to cover the genitals ('awrah ghalizah) alone. This is the 

That is, Ma Wara' al-Nahr (Transoxiana). 
2
A1-Zayla'i says that he did not find a tradition to support this, but it is close to a 

tradition recorded by al-Bukhari and Muslim. Al-Zayla'i, vol. z, 249. 
'It is related from several Companions (God be pleased with them). The version 

from Abu Said al-Khudri (God be pleased with him) is recorded by the sound com-
pilations except al-Bulchari. Another version is recorded from Abu Hurayrah (God be 
pleased with him) by Muslim. Al-Zaylal, vol. 2, 253. 4The words used are "wash him:' 

'It is an obligation under all circumstances. 
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sound view based on ease. His (other) clothes are to be taken off so as to 
enable cleansing. He is to be subjected to minor ablution (wudu') exclud-
ing gargling and the drawing of water into the nostrils (madmadah and 
istinshaq), because ablution is a sunnah for bathing, except that it is dif-
ficult to extract the water out of him, therefore, the two (madrnadah and 
istinshaq) are given up. Thereafter, they are to pour water over him in  the  
same way as done when alive. 

Incense is to be burned under the cot an odd number of times inso-
far as this involves respect for the deceased. An odd number is specified 
due to the words of the Prophet, "God is witr and loves the witr (odd 
number)."6  

The water used is boiled with sidr (Christ's thorn, lotus) or with salt-

wort (ushnan) to enhance cleansing. If this is not done, then, it should 
be done with pure water so as to attain the prime objective (of cleansing). 

His head and beard are to be washed with marshmallow7  so that they 

become very clean. 
Thereafter, the deceased is made to lie on the left side and is bathed 

with water and sidr ensuring that the water reaches the parts in contact 
with the cot. He is then to be turned on his right side and bathed ensur-
ing that the water reaches the parts in contact with the cot. The reason is 

that the sunnah is to begin with the rights  He is then made to sit with the 
person bathing him making him recline against him, and he is to rub his 
stomach lightly, in order to prevent the soiling of the shroud. If some-
thing comes out, it is to be washed away. The bath, however, is not to 
be repeated nor is the ablution. The reason is that bathing is ascertained 
from the texts and this has been done once. His body is then to be dried 
with a cloth so as not to wet the shroud. He, that is the deceased, is then 
to be placed in his shrouds with the application of balm on his head and 
beard and camphor on his forehead (the part with which he performs 

'It is related from a number of Companions (God be pleased with them). One ver-
sion from Abu Hurayrah (God be pleased with him) is recorded by al-Bukhari and 

Muslim. Al-Zayla'i, vol. 2, 255. 

7If these views are not based upon traditions, then, it should be possible to use things 

that attain effective cleanliness. 
'There is a tradition from 'A'ishah (God be pleased with her) which has been

,  

recorded by the sound compilations. It has preceded under the discussion of wirtiu 
Al-Zaylai, vol. 1, 341; vol. 2, 257. 

prostr
atiThe reason is that the application of perfume is a 

sunnah 

d  s 
the 

prostration). 
 s used in prostration deserve this more due to their esteem. 

Pa nr °Ttt 
 

The hair and beard of the deceased are not to be combed nor are 

the nails and hair to be clipped, due to the words of `A'ishah (God be 
)a' "Why do you stretch the forelock of your deceased?" 

pleased 
 e a sreeci  reason 

n  with is  her},  
that these things are for adornment and the deceased is 

now free of them. In the case of the living it amounts to cleansing for 

i 

removing the accumulation of filth under them, in which case it is similar 

to circumcision. 

i   

28.2 THE SHROUD 

The sunnah is to enshroud a man in three cloths: the wrapper (izar), 
the top covering (qamis) and the outer wrapper (lifafah), on the basis 
of the report that the Prophet (God bless him and grant him peace) was 
enshrouded in three white cloths from Sahuliyyah.9  The reason is that 
this is what a man usually wears during his life, therefore, he should do so 
after his death too. If they restrict this to two cloths, it is valid, and these 
two cloths will be the loin cloth and the wrapper. This is the shroud of 
sufficiency due to the statement of Abu Bakr (God be pleased with him): 
"Wash these two cloths of mine and enshroud me in them."' The reason 
is that this is the minimum dress of the living. The izar is from the head 
to the feet, and so is the lifafah, while the qamis extends from the base of 
the neck up to the feet. 

When they intend to wrap the shroud, they are to begin with his left 
side, wrapping around it, and then around his right side, as is done in 
the case of the living. The way to lay out the cloths is to first spread the 
lifafah and then to spread the izar over it. The qamis is then to be put 
over the deceased and he is to be laid out on the izar. Thereafter, the izar 
is wrapped around him from the left side followed by the right side. The 
same is thereafter done with the lifafah. 

 

her? ju

t 
is . recordedzayia v o  bi  

If they fear that the shroud will loosen up, away from his body, they 
may tie it with a strip of cloth, so as to prevent uncovering. 

LaYlal, VOL 2, 262. 

y.  2allz6thoe.  six sound compilations from 'A'ishah (God be pleased with 

°It is recorded by Imam Ahmad ibn Hanbal (God bless him) in Kiri& al-Zuhd. Al- 
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A 
woman is wrapped in a shroud of five cloths: deir, and a r;(achernise), izar 

(inner wrapper), khimar (veil), lifafah 	pp (outer wrapper),  
Piece of 

cloth wrapped over her breasts. This is based on the tradition of umrn  
Atiyyah that "the Prophet (God bless him and grant him peace)  

gave  
the women, who bathed his daughter, five cloths."' The reason is that 
she moves around in these during her life, so also after her death. Ther

e-
after, this is the elaboration of her shroud according to the sunnah. If the

y 

-v 
restrict themselves to three cloths, it is valid. These are two cloths anda 
veil, and this is the shroud of sufficiency. 

Less than this is disapproved. In the case of a man, it is disapproved 
to limit the shroud to one cloth, except in the case of necessity. The rea-
son is that IvIus'ab ibn Tmayr, when he became a Shahid, was wrapped 
in a single cloth.'2  This is the shroud of necessity. 

A woman is to be made to wear the die (chemise) first. Her hair is  
then to be placed in two plaits upon her chest over the chemise. The veil 
is placed over these, followed by the izar under the lifafah. 

He said: The shrouds are to be treated, an odd number of times, 
with incense before placing the deceased in them. The reason is that the 
Prophet (God bless him and grant him peace) directed that the shroud 
of his daughter be treated with incense an odd number of times. Treat-
ing with incense means applying perfume. When they are free from the 
wrapping of the shroud, they are to pray over the deceased as that is a 

definitive obligation (faridah). 

28.3 PRAYER OVER THE DECEASED 

The highest priority for praying over the deceased belongs to the sultan, 

if he is present. The reason is that he is given precedence to avoid degrad-
ing him. If he is not present, then the qadi is to pray over the deceased, 

for he is the possessor of authority (in that jurisdiction after the sultan). 

If the qadi is not present either, then it is recommended that the imam 

of the locality be given precedence, because the deceased accepted his 

imamah during his lifetime. 
Thereafter, the wall is to be given precedence, and the awiipi)  receive 

precedence in the order mentioned for marriage (nik4). If a person 

"It is gharib with this  chain, however, AbCi Dawfid has recorded a different chain 

giving the same meaning. Al-Zaylei, vol. 2, 263. 
'211 is recorded in the sound compilations. Al-Zayla`i, vol. 2, 264. 

than  the wall and the sultan pray over the deceased, the wail has 

othei ht  to repeat the prayer, that is, if he wishes, due to the fact men-

the rig
us about the right of the awliya'. 

oiled 
ihe  by wall 

- has prayed (over the deceased), no one else has the right 
If  

erformed by one having precedence, and supererogatory 
praYer over the deceased is not lawful. It is for this reason that we see 

that the 
people relinquished prayer over the grave of the Prophet (God 

hies 
and grant him peace) even though he is still in the same state 

in which he was placed there. 

If f h

im 

m  e deceased has been buried without prayer over him, the prayer 

is 
offered over his grave. The basis is that the Prophet (God bless him 

and grant him peace) prayed over the grave of a woman from the Ansar.13  
The prayer is to be offered (over the grave) before decay sets in. The 
acknowledged method of knowing this is predominant conviction. This 
is the sound view due to difference in state, time and place. 

The prayer is offered by pronouncing a takbir followed by praise of 
God. This is followed by a takbir after which prayers and blessings are 
to be read for the Prophet (God bless him and grant him peace). There-
after, a takbir is pronounced followed by supplications for himself, for 
the deceased and for the Muslims in general. After this a fourth takbir 
is pronounced and the salutation is made. The basis is that the Prophet 
(God bless him and grant him peace) pronounced four takbirs in the last 
prayer he offered (at a funeral).14  This abrogates the precedents before it. 

If the imam pronounces five takbirs, the follower is not to do like-
wise, with Zufar (God bless him) disagreeing. The reason is that it stands 
abrogated on the basis of what we have related. The follower is to wait 
for the dc  salutation of the imam in one narration, and this is the preferred 

fol- lowed b 

view. The making of supplications is essentially the seeking of forgiveness 

by prayers, blessings and supplications according to the sunnah.'s He is not to se 

deceased and the beginning is to be made with glorification, fol- 

(over the deceased). The reason is that the obliga-

tion 
has been performed 
this  to pray 

ek forgiveness for a minor, rather he is to say: 0 Lord, grant him precedence  and make him a means of recompense and blessings for 

!ion from Ibn 'Abbas 

::It is 
recorded by Ibn Hibban in his Sahih. 	vol. 2, 265. 

by 	
al-Bayh( 

It is related from a number of Companions (God be pleased with them). One ver- sion 

 is recorded by Abu Damad and al-Nasal. Al-Zaylal, vol. 2, 272. 

aGgoi  danbde optlehaesresd. Awlitzhabyolathi!vhoais.  been recordedwith different chains 



us and let him be a source of recommendation for 

mendation is accepted. 
	

us, one whose recao::  

A person joining 
after the imam has pronounced a takbir or tv,,,,a  . 

not to pronounce the takbir until the imam pronounces the next t  ' Is  

Muhammad ' 1, according to Abu I-janifah and 	d 
f (G d bless him) said that he is 	- subsequent to his arrival,  

	

1) Abu Yusw ° 	
s to pro_ 

(God bless them). 	
. 

ta
kbir when he arrives, ecaus 	

ir is for the o 

	

b 	e the first takb-  ' 
gh it. The two jurist 	. trounce a ta 

the start, 

pen_ 

Itain that each takbir 
stands in place of one rak`ah, and one corniu- 'lig, and the person c 	

. 

does not begin with what he has lost for that stands abrogated (though 

found in the earlier phase of Islam).
th  If a person is present from 

coming late enters through  

wait for the 

s main_ 
.6 late 

but has not pronounced the takbir with the 
imam, he is not to w  

next takbir, 
by agreement, for he is like a person who caught the prayer 

(on time). 
He said: 

The person who prays over a man and a woman is to stand 

in front of the chest, 
because that is the location of the qalb (heart) and 

it is in it that light of faith shines. Standing close to it is an indication  
that intercession is due to his faith. According to Abu Hanifah (God bless 
him), in the case of a man, he is to stand in front of the head and in the 
case of a woman, he is to stand in front of the middle. The basis is that 
Anas (God be pleased with him) did so saying that it is a sunnah.17  We 
would say: The interpretation is that the body of the deceased woman 
was not covered (with a sheet over the bier), therefore, he stood between 

her and the people. 
If they pray over the deceased while mounted (on their riding ani-

mals) their prayer is valid on the basis of an analogy, because the prayer is 

essentially a supplication. According to istihsan, their prayer is not valid, 

because it is satat from one aspect due to the existence of the tahrimah. 

Thus, as a rule of precaution, it is not proper to neglect this prayer with-

out a lawful excuse. 

There is no harm in granting permission for prayer over the deceased. 

The basis is that precedence in praying is the right of the wali, and he 

possesses its nullification by granting precedence to another, In some 
manuscripts, it is stated that there is no harm in making a call for the 

'6 It has been related with a complete chain as well as a mursal. The tradition with the 

complete chain has been recorded by Abu Dawid. Al-Zaylal, vol. 2, 272. 
"It is recorded by Abu Dawad, al-Tirmidhi and Ibn Majah. Al-Zaylai, vol. 2, 274. 
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prayer (adhan)' that is, notification of commencement, which is the giv-
ing  of information by one to others that they may come and make their 

The prayer over the deceased is not to be held 
within the congrega-

tional mosque, due to the words of the Prophet (God bless him and grant 
"A person who prays over the 

deceased within the mosque 
receives no reward."' The reason is that the mosque is erected for the 
offering of the prescribed obligatory prayers, and it also entails the 

soil-ing lli. ofTeraei  the mosque. There is, however, disagreement 
among the jurists 

(Masha'ikh, God bless them), when the prayer is held outside (the com- 
pound) 	

r birth (and then died), it is to be given a name, If 

c  of 
child  

the mosque. s q 
after 

f a 	
d cried e 

e. 

a bath, and is to be prayed over, due to the words of the Prophet (God 
bless him and grant him peace), "When the child cries after birth, it is to 
be prayed over, but it is not to be prayed over if it 

does not cry."i9  The basis is that crying is an evidence of life, 
which realises for it the right to 

avail of the sunnah for the deceased. 
If the child does not cry (at birth and dies), it is to be wrapped in a 

piece of cloth, as a mark of respect for a human being, but it is not to be prayed over, due to what we have related. It is to be given a bath according to texts other than the Zahir al-Riwayah, and that is the selected view. If a minor is made captive 
along with one of his (non-Muslim) par-ents 

and dies, he is not to be prayed over, as he takes the rule applied 
to the parents, unless he acknowledges conversion to 

Islam while pos-sessing mental maturity. His acceptance of Islam is valid on the basis of istihsan. And, if one of his parents accepts Islam, he will take the rule of the best of his parents with respect to din. If no parent is made captive with him, he is 
to be prayed over, as in this case he will take the rule of the dar, in which he is, thus, 

the legal status of Islam will be assigned to him as in the case of the foundling. 
If an unbeliever 

dies and he has a Muslim wall, such wall is to bathe 
with hire) 

  hpiumt imwasinoardshroud and bury   him.   Thiswhat pleased ordered 
to do, in the   case of   his father   Abu Tab."   He   is, 

'Bit is recorded by Abu 	
Ibn Majah and others. Al-Zayla`I, vol. 2, 275. 

maii9aIht.ims r_ezlaaryeidefi r, voomi. 
 272:1 Companions (God be pleased with them). One version from Iabir (God be pleased with him) is recorded by al

-Tirmidhi, al-Nasal and Ibn 

"It is recorded by Abu Dawad and al-Nasal. Al-Zayla`i, vol. 2, 281. 
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however, to be washed like the washing of an impure dress and is to be  

wrapped in cloth. A pit is to be dug without observing the sunnah about 
the shroud and the creation of a lateral niche in the grave. The body is  
then to be cast into this pit and not placed (according to the sunnah), 

28.4 CARRYING OF THE BIER 

When they carry the deceased on his cot, they are to hold it from its four 

posts. This is what the sunnah has laid down.' It ensures the gathering 
of a group, greater respect and prevention from falling. Al-Shafil. (God 

bless him) said that the sunnah is that two persons are to bear it with the 

one in front placing it on the base of his neck and the one behind on the 
upper part of his chest. The basis is that the bier of Sa`cl ibn Mu'adh (God 
be pleased with him) was borne like this. We would say that this was due 

to the rush of the angels bearing him.' 

They are to walk quickly with it at a pace that is less than running. 
The basis is that when the Prophet (God bless him and grant him peace) 
was asked about it, he said, "At a pace less than running." 

When they reach his grave, it is disapproved that they sit down 
before the bier is lowered from the necks of men. The reason is that there 
may be the need of cooperation (help), and standing up makes this pos- 

sible. 

He said: The manner of bearing (the bier) is to place the front on 
one's right (shoulder) followed by the hind part on the right. Thereafter, 
the front is to be placed on the left followed by the hind part on the left. 
In this there is preference for commencing with the right, and all this is 

done by taking turns. 

'It is recorded by Ibn Majah in his Sunan. Al-Zaylal, vol. 2, 286. 

It is recorded in al-Tuba/lea by Ibn Sa`cl. In one version it is recorded that the people 

said, "0 Messenger of God, Sa`d was a strongly build person, but we have not seen 
anyone lighter than him." He (God bless him and grant him peace) replied, "I saw the 
angels bearing him." Al-Zayla`i, vol. 2, 287. 

13It is recorded by Abu Dawild and al-Tirmidhi from Ibn Masud (God be pleased 
with him). Al-Zayla`i, vol. 2, 289.  
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28.5 BURIAL 

?Id), due to the words of the 
"The lateral niche is for 

Tp rhoepghreatv (eGi so  to 
bless 

 sds  uhgnmw i tahn da later
grant 

hnicheim p e( a/ ac  e  

is to be inserted into the grave from the 

us  aiiildethbeodchyaosmf thisefodrecoetahseerds. 

direction of the qiblah with al-Shafi'i (God bless him) disagreeing. In his 
view, the body is to be pulled in from the feet of the grave, due to the 
report that the Prophet (God bless him and grant him peace) was placed 
in  the  grave like this. We maintain that the side of the qiblah is revered, 
therefore, it is recommended to insert the body from this direction. Fur-
t hereports about the placing of the body of the Prophet (God bless him 
and grant 

g h  g  
rant him peace) conflict.25  

When the body is placed in the niche, the person placing it is to say: 

v 
  

In the name of God and according to the religion of the Messenger of 
God. This is what the Messenger of God (God bless him and grant him 
peace) said when he lowered Abu Dujanah (God be pleased with him) in 
his 

 face is turned towards the qiblah. This was ordered by the Mes-
senger gerhe 

grave 

 ff.a26  God (God bless him and grant him p eace ) ." The knot of the 
shroud is opened, as the shroud is now secure from opening up. Mud 
bricks are then placed over the niche opening, because mud was used 
for the grave of the Prophet (God bless him and grant him peace).' The 
grave of a woman is to be curtained with a winding sheet till mud has 
been placed over the niche, however, a curtain is not to be placed over 
the grave of a man. The reason is that the state of women is to be in a 
covering whereas that of men is to be uncovered. 

"It is related from several Companions (God be pleased with them). One version is 
from Ibn Abbas (God be pleased with both) and it has been recorded by the compilers of the four Sunan. Al-Zayla`i, vol. 2, 296. 

"See al-Zayla`t, vol. z, 298-99. 
of A'6bAlii-ZBakraylal says that this is how the text is here and in al-Mabsab but it is not correct, 

Al-Zayla`i, 

because the Companion mentioned died after the Prophet's time, during the khilafah 

It is 

vol. 2,

with him). This is how it has been transmitted in some 
traditions. There are, however, traditions that support the rule stated by the Author. 

por':Ittoisitg. Aiha_rizba,yhiaowLevvoeir.,2a, 3troadition recorded by Abu Dad and al-Nasai lends sup- 

recorded by Muslim in his Sahih. 	 vol. 2, 303. 
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Using baked bricks and wood (for the grave) is disapproved as these 
take the rule of construction whereas the grave is the location of decay, 

Thereafter, there is the effect of fire 
on bricks, therefore, it is disapproveyci 

as a bad omen. There is no harm in 
using canes. It is stated in 

, because 
al-SagIfir 

that the recommendation is to use mud and canes 
bundle of canes was used on the grave of the Prophet(God bless him and a  

grant him peace)." The grave is then filled with earth. It is shaped like  
a hump and not flattened, that is, not shaped like a cube, because the 
Prophet (God bless him and grant him peace) proscribed the giving of  
cubical shapes to graves. The persons who saw his grave reported that it 

was hump shaped.3°  

'9It is recorded by Ibn Abi Shaybah. Al-Zayla`i, vol. 2, 303-304. 
3uThe first part is reported by Muhammad ibn al-Masan al-Shaybani (God blesshiral 

in his Kiti-lb ai-Athar, while the second part is described by traditions, one of which is 
recorded by al-Bukhari in his Sahih. Al-Zaylai, vol. 2, 304. 
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Chapter 29 

The Shahid (Martyr) 

The shahid is the person who has been killed by the polytheists, or is 
found in a battle with marks (of the battle) on him, or has been killed 
unjustly by the Muslims and no diyah (blood money) is due on his killing.' He is to be placed in a shroud, prayed over, but is not given a 
bath.' As this person falls within the meaning of the 

shuhada' of Uhud. 
The Prophet (God bless him and grant him peace) said about them, 
"Wrap them up with their wounds and blood and do not bathe them."

3  A person who is killed unjustly with a sharp weapon, is in a state of purity, 
is a major, and no financial compensation is awarded for his killing, falls 
within the meaning of those shuhadd' and is to be assigned the same rule.4  
The meaning of "mark" is wounds as these are an evidence of being slain. 
Likewise, the flowing of blood from a location that is not usual, like the 
eye and so on. Al-Shaftl (God bless him) differs with us with respect to 
prayer, saying that the sword does away with all sins, therefore, he is in 
no need of intercession (for which prayer is prescribed). We say: Prayer 
over the deceased is held to express his dignity, and the 

shahid deserves 
this more. A person who is free of sins is not devoid of a need for prayer, 
like a prophet or a minor. 

'This is to exclude cases of shibh al-`amd and khata' in which diyah is due. Thus, the victim in cases of qisas or sulh is a shahid and so is the son killed by his father. 
'In cases of homicide, it may not be possible to wait for the decision of the case to 

determine whether it is or is not a case where 
diyah will be paid. 3It is gharib, 

however, there are traditions about relinquishing the bathing of the shuhadir. 
Among these are those recorded by al-Bukhari in his Sahib as well as by the c

ompilers of the four Sunan. Al-Zaylei, vol. 2, 307. 'See the previous note. 



Al-Hidityah 
	

BOOK II: PRAYER 	 1300K II: PRAYER . 
	 Al-Hidayah 	

241 
240 

A person who has been slain by the enemy or rebels or brigands 
whatever the instrument of slaying, is not to be bathed, because the  ' 

shuhada'
of Uhud were not all slain with swords or weapons.5  

a person in a state 
of major impurity Ounub) becomes a shahid, 

If 
be is to be bathed, according to 

Abu Hanifah (God bless him). The two  

jurists say that he is not to be bathed, 
because what was obligatory due  

to major impurity (first bath) stands extinguished with death. The sec-

ond (bath) is not obligatory in the case of shahadah. Abu Hanifah (God 

reasons that shahadah prevents the obligation of bathing, but  
bless him)  does not remove the earlier obligation, therefore, it cannot remove the 

effect of janabah. 
According to the sound view, when Hanzalah became a  

shahid 
in a state of impurity, he was bathed by the angels. This disagree-

ment affects the menstruating woman and one with postnatal bleeding 

when they acquire purification. 
Likewise, prior to the cessation of blood 

according to the sound narration. The same disagreement governs the 

case of a 
minor. The two jurists maintain that the minor is entitled to 

this honour. He (Abu Hanifah) maintains that the sword removed the 

need for bathing from the shuhada' of Uhud due to its cleansing attribute, 

however, the minor has no sins and is not included in their category. 

The blood of the shahid is not to be washed away om his body and 

t to be taken off, on the basis of wh
f
at
r 
 we have related. 

his clothes are no  
His leather jacket cotton lining, helmet, weapons and boots are to be 

taken off, as these are not part of a 
shroud. They can add or decrease 

what they like for the completion of the shroud. 
A person whose death is delayed (irtithiith) is to be bathed. He is 

a 
person who has become worn out for the rule of shahadah by avail-

ing of the facilities of life. The reason is that the effect of injustice has 

been lightened, and he is no longer in the category of the 
shuh 

ci 
ada' 

or
of 

Uhud. Irtithath is eating, drinking, sleeping and taking medines  

being transferred alive from the battlefield. The reason is that 
he has 

availed of some facilities of life. The shuhada' of Uhud, on the other hand, 

died thirsty even though water was being circulated 
among them.' They 

did not accept it for fear that they would lose the (honour of) 
shahadah. 

'Some were killed with stones and sticks, but the directive was general for all version 

611 is related from several Companions (God be pleased with them). One 
from Ibn Zubayr (God be pleased with him) is recorded by Ibn bban and al-1

-.1516111. 

Al Zayla'i, vol. 2, 315-16. 
71t is recorded by al-Bayhaqi, vol. 2, 318. 

They were removed from the battlefield so that they would not be tram-

moment. If a person is covered by a pavillion or a tent, he gets 

pled by the riding animals. Beyond this they did not enjoy rest even for 

the fie 	uesettaitngs of irtithath, due to what we have elaborated. 
If he stays alive till the time of one prayer passes by and during this 

possession of his reasoning faculty, he is a murtathth. 
The reahe  reason is in  isthat this prayer has become a debt against him, and he is 
governed by the rule of the living. He said that this is narrated from Abu. 
yasuf (God bless him). If he makes a bequest with respect to matters of 
the  hereafter, it amounts to trtithath according to Abu Yiasuf (God bless 
him) as it is the availing of facilities. According to Muhammad (God bless 
him) it is not, for this pertains to the rules of death. 

A person who is found slain within the city will be bathed. The obli-
gation in this case is qasamah and diyah and these lighten the effect of 
injustice. Unless it is found that he was unjustly killed with a sharp 
weapon. The reason is that the obligation is that of retaliation (qisas), 
which is a punishment and the murderer will evidently not be absolved 
of it either in this world or in the hereafter. According to Abu Yasuf and 
Muhammad (God bless them), the weapon may be anything that is swift 
like the sword. This will be known under the topic of Jinayat, God willing. 

A person who is executed for a hadd offence or by way of qiseis is to 
be bathed and prayed over, because he has expended his life to maintain 
the right of one who had a claim against him. The shuhada' of Uhud 
expended their lives to satisfy the wishes of God, the Exalted, therefore, 
he cannot be associated with them. 

If a person who is one of the rebels or brigands is killed, he is not to 
be prayed over. The basis is that 'Ali (God be pleased with him) did not 
pray over the rebels.' 

in it. A..1-,_%-yla`I, vol. 2, 319'

8It is gharib. 
Ibn Sa`d has mentioned the incident, but there is nothing about prayer i  



Chapter 3o 

Prayers Inside the Ka`bah 

prayer inside the Ka`bah, whether a definitive obligation or supereroga-

tory, is permitted with al-Shafi`i (God bless him) disagreeing about both, 

and Malik (God bless him) disagreeing with respect to the definitive obli-
gation (far"). (Our reliance is on the report) that the Prophet (God bless 
him and grant him peace) prayed inside the Ka`bah on the Day of the 
Conquest of Mecca."' Further, it is prayer that gathers within it the con-
ditions of prayer due to the existence of the facing of the qiblah, because 
facing the entire Ka`bah is not a condition. 

If the imam leads a group in prayer inside it and some of them turn 
their back towards the back of the imam, it is valid, as they are facing the 
qiblah and do not consider the imam to be making a mistake as distin-
guished from the case of determining the direction of the qiblah. If some 
among them turn their backs to the face of the imam, their prayer is not 
valid due to their taking precedence over their imam. 

When the imam leads the prayer in al-Masjid al-Haram and the peo-
ple gather in a circle around the Ka`bah praying with the imam, then the 
prayer of those who are closer to the Ka`bah than the imam is valid as 
long as they are not on the side of the imam, because standing ahead of 
or behind the imam is relevant when the side is the same. 

The prayer of a person on the roof of the Ka`bah is valid,' with al-
Shafi'i (God bless him) disagreeing. The reason is that the Ka`bah is the 
area surrounding it up into the sky, in our view and not the structure as 

'It is recorded by al-Bukhari from Malik from Nafic from Ibn `Umar (God be pleased 
with them). Al-Zayla`I, vol. 2, 319. 

21t is recorded by al-Tirmidhi from Ibn (Umar (God be pleased with both). Al-
Zaylai, vol. 2, 32.3. 
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that changes. Do you not see that if 
is 

 person prays over the mountain 
of Abu Qays, it is valid though there is no building in front of him.  It is  
however, considered disapproved insofar as there is the relinquishment of

' 
respect for it. There is a proscription about it reported from the Prophet  
(God bless him and grant him peace). 

1 
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The obligation of Zakat 

z.,kat  is  obligatory' for each free, sane and major Muslim when he owns' 
th_, nii& (minimum scale) through complete ownership and a year has 

over such ownership. The obligation is based upon the words of 

I:cc  -Exalted, "Pay the zakat;'3  and the words of the Prophet (God bless 
Kira -and, grant him peace), "Pay :akar on your wealth."4  Further, there is 
th- consensus (ijrna) of the uninzah (on such obligation).5  The meaning 
of 	obligation) here is the definitive obligation (ford), as there is no 
doubt about it.' 

Freedom is stipulated as a condition, because perfect ownership can 
only arise through it. Sanity and majority (bulfigh) are stipulated for rea-
sons we will mention.' Islam is stipulated as a condition, because zakiit is 

He uses the term wajibah here, however, he means fard or definitive obligation as he 
mentions a few lines below. The obligation itself is proved by gel (definitive) evidences, 
but the detailed amounts are established by individual narations ((Mad). 

'This means exclusive control over it and the right to undertake transactions in it. 
'Qur'an 2:277. This verse is mujnial with respect to the amounts, that is, it does not 

provide any details. The bayiin or elaboration comes from the traditions. 
It is recorded by al-Tirmidhi. He called it hasan saltilj. It is also recorded by Ibn 

flibban. A1-Zavla'i, vol. ,, 327. Another version is recorded by al-Tabarani. Al-Ayni, vol. 

3, 290. 
'That is, in the earliest stages as war was waged to recover it. 
That is, its proof is based upon definitive evidences. 
Freedom  is stipulated for the obligation of zakiit, because a slave cannot own wealth 

in the true sense. 
'Zak& is not imposed on a minor. 
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PvoR_ 1:44  an act of worship and such worship cannot be brought about by 

an 

 deter scale))1°  

the wealth. The spar` 
(texts) determined it to be the haw/ d 

over it, as it is the necessary duration through which growth„ 
the cause for payment through it." It is essential that the 

haw/ 

because the Prophet (God bless him and grant him 
Bever.`' It is essential to own the amount of the nisab on.inimu,uaentti

on tbhe .. 

(yeerrniiled  

erges  in  
words of the Prophet (God bless him and grant him peace), There is 
zakat on wealth until the bawl has passed over it. "'3  The reason is tIlisatti) enables growth due to the different seasons included in it, and the 

rate': usually vary during them. The rule, therefore, revolves around it. 

Thereafter, it is said that the obligation arises immediately (on 

the passage of a year), because that is the requirement of the absolute corn. 
inancl.'4 

 It is also said that the obligation is delayed as the entire life (of 
the person) is the time allocated for its performance, so that he will not 
be liable after the destruction (consumption) of the 

nisi& for having been negligent (about prompt payment). 
There is no liability for zakat on the minor and the insane person's 

Al-Shafl'i (God bless him) disagrees saying that it is a financial penalty 
and its obligation will be treated like all other financial burdens such as 

91n 
Western law a corporation is not obliged to perform religious duties. Muslim 

scholors who attempt to legalise fictitious personalities also attempt to impose 
zakat on such corporations. Their views are quite confused and confusing. "'there is no zakat on an 	that is less han his mi, 

"It is supported by the tradition of Aki Said al-
t

Khudri (God
nimum 

be pleased with him), which is recorded by al-Iiiikhari and Muslim. A1-7,aylit'i, vol, 2, 328; 
al-Ayni, voL 3, 292. "The Author urea the term shoe 

either in the sense of liw law, which is the usual 
application of the lenn, and at other times he uses it in meaning of the texts of the ()Lir ';in and the Sitiritall.  

'It is transmitted (non several Companions 
dons are recorded by Ai 1.113 -"' I 	1 1  .' 	

Wod he pleased with them). The ver 
vol, 3, 293. 	

,,di, , ..i.VVtill and al-,,
ar'qutirf, A 1-Zaylal, vol. 2, 328-29; aWAY/ii, 

"The Amino-  is referring to a gri`telalt fOliyytdi 
here, The role may be staled thus: "'Me absolute command requires immediate compliance," This may rule school, Another licliitol may say; 

Plidlice." These rules apply 
to obligations hit wIlicii the time available 

for performance 

be the position of 
"The absolute command requires delayed com-

b, more 111411 
the linie remilird for pethamaticr, l'or example, for the 

;vat!. prayer. 11.  a person sets nut 11410 joimiry alter liar 
.fithr 

liming slimed Is he In curtail his prayer or 6  
hr to pet fot ni tom lot k'olo Itecilloar lilc prayer 

liVCIIOIC (111C Wileil he WON il resident, fOl• 
iiiIiiir, kilid the actual discussion limy 
lowing the i tile oi immediate compli.;:c

iccr.o'ill'Iut)eivisxsite IS mentioned by wily of Illustration 
"On the basis of use conditions of 

bollix/I and sanity, 

000K P°°R-DuE  

the 	

of wives.16  It, therefore, resembles ̀ ushr and kharaj.i7  We 
maintenance  inten 
inta

in that it is an act of worship and cannot be performed without 
so as to realise the meaning of test (of obedience) and 

volition 	r)s have no volition due to the lack of the rational fac- 
liti°:1 (ikiletiYsoa  
ese 	P r 	• th 	maturity. This is distinguished from kharaj, because that is 

• osed on the land. Likewise, the predominant meaning in 
burden imp a that of a (financial) burden with the meaning of worship 

grishr  is  also 
being secondary in it. 

If the insane person recovers for part of the year, the imposition of 

nits/mental  

za
ke has the same legal status as his recovering for part of the month 

of Ramadan with respect to fasting.' According to Abu Yfisuf (God bless 

him), the major part of the pawl will be taken into account (for his state) 
without making a distinction between permanent and temporary insan-
ity. It is narrated from Abu klanifah (God bless him) that if he attains 

bulugh in a state of insanity and then recovers, the hawl will be reckoned 

from the time of recovery having the same status as the minor when he 

attains puberty. 
There is no obligation of zakat on the mukatab slave for he is not an 

owner in all respects due to the existence of a negating factor,'9  which is 

slavery, and it is for this reason that he does not possess the legal capacity 
to set free his slave. 

If a person has a debt' that covers his entire wealth, there is no obli-
gation of zakat on him. Al-Shafi`i (God bless him) said that it is imposed 
due to the realisation of the cause, which is the ownership of the com-
plete nisab.' We maintain that the wealth stands engaged through his 
primary need (of repayment to the creditor) and is, therefore, deemed to 

tnirir/lens 

rations maybe doing 

"'Unlike the "'lanai% who consider it a religious as well as financial duty with the 
element of religion being predominant. Those who attempt to impose zaknt on corpo-

so On the basis of the Shafil opinion. The Shafils maintain that the 

‘, 41INC IS miii. and minority and insanity do not affect this cause, because other financial 

. like the maintenance of wives, are placed on these persons. 
,H.WIttch are duties imposed On the produce of land and the land itself. 

'4,,Arising, 

. , I hat is, it is recovered in proportion to the period, whether less or more, for which 

the cause. 

11‘ r,egained sanity. 'I'his is so if he posesses the nisith. 
_ ,,hor wIlich reason the condition of freedom was imposed for the obligation of zakat. 

front (lard, credit sale and so on. 

1 he argument is that he owns his wealth that exceeds the nisitb, thus, completing 

the debtor; it does not affect the wealth or the tiiplb. 
Debt, On the other hand, is not related to the wealth, but to the 

Airmail of 
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ok Ill:  po  

be non-existent like water for quenching thirst (for the rule 
of 

t4  Yci 
mum) 

and clothes required to provide services and meet Profec,. 
4010 

nal commitme
nts.'  

If his wealth is in excess 
of his debt, the surplus is  to be sq• 

zakat 
if it reaches the level of the 

nisab due to its being free of 
his 

Jected to 

need. 
The meaning of debt here is one that is claimed by oth

er 
essentW 

er person.  

so that a debt created through a vow 
(nadhr) and ex

piation (kaff-nr 

 

persons so 
 prevent the imposition of 

zakat. A debt created by virtue of Q')  do 

t to tuhe-  :ref  

zakat 
payments does prevent the completion of the nisab, because  

accruing 

are deducted 
from the nisab. Likewise, when the 

nisabstanrdssuchatdh: conso, , 

(destroyed). Zufar (God bless him) disagrees on both issues. Ab- 	eLl  

(God bless him) disagrees on the second issue,23 according 

Ini) and dnhari: 

ration from him, maintaining that there is a claimnant fo 

and this is the imam as in the case of pasturing animals (sawir 	t  
deputy in the case of commercial wealth, while the owners themselves  

his deputies. 

There is no zakat on residential houses,  personal clothing, nhsl 

kept 
hold assets, riding animals, slaves for personal service and we  

for use." As they are employed for meeting primary needs, and they do 
not grow either. The same reasoning applies to books of those who spe-
cialise in that field and professional tools, on the basis of what we have 

said. 

If a person has a claim for a debt upon another, who disputes this for 

some years, but then he adduces evidence for it, he is not to pay zakat for 

the past (disputed years). 
The meaning is that evidence becomes avail-

able to him, like the debtor acknowledging it before people. This is the 

issue of absent wealth (dimar-bad debts). Zufar and al-Shafi`i (God 

bless them) disagree on this issue. Included in this issue is lost wealth. 

the runaway slave, the stray animal and usurped wealth, when he can-

not adduce evidence to claim them. Wealth that is lost at sea, buried 

"The arguement is that he meets his needs and obligations through whatever wealth 
he possesses. Thus, the wealth is encumbered and the cause is not established. 

'That is, destruction of the nisab. 
24Gems are  included in  this  according to some when they are not meant for trade. 

There is no khus on them eiher as the Auth or states later. 
'Za& is not

m 
 imposed on

t 
 bad debts, that is, debts that cannot be recovered due to. 

lack of evidence, till admissible  evidence becomes available, and once they are reco‘ ered 
a hawl has to pass over them. 

Boo z 
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iv 	

wilderness at fa forgotten 
i_fil o.icr  a ot ino na c, cwoeuanhtho acquiredn abwy

, 

 a  tyh,  el 

lost 

a n d  

rtiutbe obligation 

o  

an
d 

abducted 
slaves, is governed by the same disagreement. The two jurists 

abc1I-!cr and ai_shafi`i) maintain that the cause of the obligation stands 

:a
tasiinned and the loss 

of possession does not interfere with the obliga- 

tion 	wealth of the trave(Glleorddehsetiptuleteasiendanwoitthheh
r land that there

sthaberi/e) 
. 2is6  

zakat 

ri  thdiemsaarYi(nagbsoefntAl) wealth.'/ Further, the cause is (potentially) 
Itisrelv oon  

n_owin
g wealth, and there is no growth without the ability to undertake 

Transactions tiOn
s in it.' This person lacks the ability for undertaking trans-

whereas the 
ibn sabil can do so through a person deputised by 

trans- 

actions 
 Wealth buried inside the house is part of the nisab due to the ease of 

access 
to it. There is disagreement among the jurists (Masha'ikh) about 

wealth buried in the land or in an orchard. If the debt is claimed from a 

financially .,11 well off person, who acknowledges it, or one who is in finan-

cial straits, zakcit is imposed due to the possibility of accessing it either 

initially or through protracted means.29  Likewise, if it is due from one 

who denies it when evidence is available against him or it is in the knowl-

edge of the qacli, on the basis of what we said." If the debt is due from an 
insolvent person who acknowledges it, it is part of the nisab, according 
to Abu klanifah (God bless him), because insolvency declared by the Orli 

is not valid in his view.3' According to Muhammad (God bless him), it 
does not become part of the nisab, because insolvency is established by a 
declaration of taflis. Abu Yusuf (God bless him) sides with Muhammad 
(God bless him) with respect to the affirmation of insolvency, while he 

'These jurists are focusing on the cause that is ownership of wealth. 
2'It is gharib according to al-Zayla`i, however, similar reports are recorded by Abu 

tbayd al-Qasim ibn Sallam and Imam Malik. These reports pertain to bad debts. Al-
Zaylei, vol. 2, 334. 
rib:BAacdcodrdebints are not growing wealth under Islamic law, because interest (riba) is dpirmo:alrbhati:t.i:ddnizaeaakbnktd is not paid on debts of any kind. In other words, these debts, when recov-
ered, are recovered without any kind of return on them as such return will be treated as 

ib

il

satlidbnegudedibustiteseoadnrefriwto.emalathbtandadt eisbntot growing either actually or potentially. 

eiig
isstlytwhe concept of a bad debt confusing. The statement of the rule shows 

that when evidence that is admissible becomes available, the debt will not be treated as 

'Because wealth is something that comes and goes, while his dhimmah is sound after insolvency. 

Al-Hidayah 
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Book III: ponit,tE 

sides with Abu klanifah (God bless him) about the 
hukm of z 	• 

preference to the interest of the poor (beneficiaries Of zakti r). k
a at giving  

If a person buys a slave girl for purposes of trade, but then ch 
his intention and allocates her to personal service, zakat leveiedfoarnhgeers 
is annulled, due to the linking of the intention with iima1,32ch 

is 

h 
giving up of trade. If he later forms the intention to transfer her totiratdee, 
she cannot be part of his trade until he sells her so that the price she 
fetches is subject to zakat. In this case, the intention is not linked to his  
act as he has not begun trading (selling her) as yet, therefore, it is 

l  acknowledged. It is for this reason that a person on a journey becom
es 

a  resident by mere intention, whereas a resident does not become a trav-
eller, except by commencing travel. 

If he buys something intending trade, it will be part of trade due to 
the linking of the intention with the act, as distinguished from wealth 
that he inherits and intends to use for trade, as there is no act on his part 

(as yet).33  If he comes to own it through gift, bequest, marriage, khul' or 
settlement of a contract, and intends it for trade, it will be allocated to 
trade according to Abu Yfisuf (God bless him) due to its association with 
his act, but according to Muhammad (God bless him), it will not become 
part of trade as it is not linked to an act of trade. It is said that the views 
in the disagreement are the opposite. 

The payment of zakat is not permitted without an associated niyyah 

or the associated setting aside of the amount of the obligation. The rea-
son is that zakat is `ibadah, thus, niyyah is stipulated as a condition for 

it. The basis for this is association, except that payments can be vari-

ous, therefore, the existence of the niyyah at the time of setting aside has 

been deemed sufficient for facilitating it, just as niyyah precedes the com-

mencement of fast. 
A person who gives away all his wealth by way of charity 

without the intention of paying zakat, is absolved of its obligation 
the 

 

is part o hl 
the basis of istihsan. The reason is that the obligation arate) 

(sada nqaho),_  

wealth, and is identified within it,34  thus, there is no need for (seP 

identification. 

:Acts are determined by intentions. 
34  That is, unless he makes

thatt the intention serves as a means of ascertaining !
Ie  afo  

is 	
ot 

to paid to the poor. In this case there is no need for ascertainment as the za""onr. 
Included in the entire amount, and the entire amount is being 

given to the P 

BOOK 
/if, pooR-0UE 

If 
he pays part of the nisab (as charity), the zakat of the paid amount 

.s 
 extinguished according to Muhammad (God bless him). The reason is 

:hat the oblig 

th 	

atory zakat is spread out in each undivided part of the entire 

m 	(through association 
him ), it is not extinguished, AccopradritnggivtoenAabwuaYy uresmufa(iGns 	

ined 
oudnbdleetsesrh 

because 

the 

with niyyah
) as the remaining continues to be the object of the obligation, 

as distinguished from the first case.35  God knows what is correct. 

3s1,. 

vvnere the entire wealth was given away as charity. 
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Chapter 
32  

Sadaqah of Pasturing Animals 

32.1 MIL (CAMELS) 

He (God be pleased with him) said: There is no sadaqah on camels that 
are less than five in number. When the number reaches five, where these 
are pasturing camels, and a year has passed over them, there is (a charge 
of) one goat, up to nine camels. When the number reaches ten, there is 
a charge of two goats for them up to fourteen. When they are fifteen, 
there are three goats up to nineteen. When they are twenty, there are 
four goats for them up to twenty-four. When they are twenty-five, there 
is a charge of one bint makhad, a she-camel that has entered the second 
year of its age, up to thirty-five. When their number is thirty-six, there 
is a charge of one bint laban, a she-camel that has entered the third year 
of its age, up to forty-five. When they are forty-six, there is a charge of 
One hiqqah, a she-camel that has entered the fourth year of its age, up 
to sixt—Y.   When they are sixty-one, there is a charge of one jhaddah, a 

she-camel that has entered the fifth year of its age, up to seventy-five. 

When they are seventy-six, there are two bint labans up to ninety. When 

they are ninety-one, there is a charge of two hiqqahs up to one hun- 
dred 

and twenty. This became well known through the written directions 

255 
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of the Messenger of God (God bless him and grant him peace).' There-
after, when the number exceeds one hundred and twenty, the obligation 
is worked out afresh. Thus, there will be one goat for five camels along 

with two hiqqahs. For ten there will be two goats. For fifteen there will 
be three goats. For twenty there will be four goats. For twenty-five there 
will be a hint makhad up to one hundred and fifty for which there will be 
three hiqqahs. The obligation will be renewed once again, thus, there will 
be one goat for five camels and two goats for ten. For fifteen there will be 
three goats and for twenty camels four. For twenty-five camels there will 
be one bint makhad. For thirty-six camels there will be one hint labun. 
When the number reaches one hundred and ninety-six, there is a charge 
of four hiqqahs up to two hundred. The obligation will then be renewed 
continuously as it was renewed for the fifty after one hundred and fifty.' 
This is our view. Al-Shafi`i (God bless him) said: When the camels are in 
excess of one hundred and twenty by one, there is a charge of three hint 
labils. When they become one hundred and thirty, there is one hiqqah 
and two hint labuns. The calculation is then to be based upon forties and 
fifties. Thus, for every forty there is to be one hint labun, and for each fifty 

there is to be one hiqqah. This is based upon the report that the Prophet 
(God bless him and grant him peace) caused to be written: When the 
camels are in excess of one hundred and twenty, then for each fifty camels 

there is one hiqqah, and for each forty there is a hint labun without the 

stipulation of charging (goats) for what is less than these numbers.3  We 
rely on the report that the Prophet (God bless him and grant him peace) 
caused to be written at the end of the document of `Amr ibn Hazm (God 

be pleased with him): For what is less than this, there is one goat for 
every 

five camels.4  We act upon this recorded addition. 

'Among these is the document of Abtl Bala al-Siddiq (God be pleased with him). It 

has been recorded by al-Bukhari in his Sahih. Another document is that of 
'thilar 

 

document 
 

relied 
al-Khattab (God be pleased with him), which is recorded by Abu Dawud. A docu, and 
is re  ed upon by al-Marghinani is that of Àmr ibn Hazm (God be pleased with him 

corded by al-Nasal and Abu Dawild. There are other documents besides thesei 
Zaylal, vol. 2, 335-43. 
'
lust as it was done for the fifty after one hundred. 
'
This is included in the document of Ab6 Bakr( 

	 p God be leased with him
) refered  

to above. It is recorded by al-Bukhari. Al
-Zayla Ì, vol. 2, 343. "

It is recorded by Abfi Dad in the Manisa, as well as by others. Al_zaylal, 

vol 

343-44. 

and Vab (Arab) breeds are the same for the pur- 

pose 
	zakat, because the unqualified terms include 

bothT.h0Gef l  God dhu ekk hn

obligation
tow( 

(mixed) 

 knows i xbeesd  t )what is correct. 

32.2 BAQAR (CATTLE-COWS AND OXEN) 

There is no sadaqah on less than thirty pasturing cows. When they reach 

the 
number thirty, are pasturing with a year having passed over them, 

there is one tabr or tabi`ah for them, and this is a cow that has entered 

the second year of its life. For forty cows, there is one musinn or musin-

nah. This is a cow that has entered the third year of its life. This is what 

the Messenger of God (God bless him and grant him peace) ordered 

Mu'adh (God be pleased with him) to charge.5  When they are in excess 

of forty, the obligation is at this rate up to sixty. This is so according 
to Abu Hanifah (God bless him). Thus, for one additional cow there is 
one-fourth of the tenth part of the musinnah (two and one-half percent). 

For two cows there is one-half of the tenth part of the musinnah (five 

percent). For three cows, there is three-fourths of the tenth part of the 
musinnah (seven and one-half percent). This is the narration of Kitab 
al-4, because the exemption was established through the text against 
annaarlroagytio, rbi  but there is no text in this case.6  Al-Hasan has reported from 
him (Abu Hanifah) that nothing is to be levied upon the excess until the 
number reaches fifty at which number one and one-fourth musinnah or 
three tabrs are charged. The basis of this scale (nisilb) is that between 
s:niGaobo.dsAlab.pbberasoipshaetb(lGank segment (wags) and there is an imposition in each 

pleased 

and Muhammad (God bless them) said that there is no 
imposition  on the excess until the number reaches sixty. This is also one 

. n traditi
ono.rnAl

Abthe 

Qf  the 	Hanifah (God bless him). The basis are the words 
(God bless him and grant him peace) directed at Mu'adh 

sed with him), "Do not change anything for the awcpris of 

cattle."7 They elaborated this to mean what is between forty and sixty.' W 

' s Y he meaning here is the young calves. 
We would  a  t_ 

be established
vol. 2, 346. 

h ci sb  a6S, A  nil 
'It isii  sdS rrecorded ietecCcoOarnr d;odt _bby  

A ."aq  ib" 13 	
(Gordcibultens'si 

the traditions 

compilers    on tohfe  tbhaesifsooufr oSpuinnaionn..Al-Tirmidhi states that it is a 

him) 
)ali-nBhayishma 

}A, , 	ed by al_Da , 

‘-,Qed in 	

qui.sniknacio.tAiherzsaiymiailairvtoraLd2ition is recorded 

ons that have preceded. Al-Zayla`i, vol.324,83-5419. . 

'This is in-c1.1-a,nhaaiYia i' 
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Thereafter, for sixty cows two tabrs or tabrahs. 
For seventy th musinnah and a tabi'. For eighty there are two musinnahs 	ere is a  

there are three tabrs. For one hundred there are two 
tabrs 

or 
a 
and 

ninety 
musinnah. It is on this basis that the obligation change

s  for 	°Tie 
from a tabr to a musinnah and from a musinnah to a tabr. This 

e 
is a  en  

each t  
on the words of the Prophet (God bless him and grant him  

Peace)based For  (( every thirty cows is a tab: or tabrah and for every forty there is a 
or musinnah."9 	 niusi 

nn 
Buffaloes and cows are the same for this purpose. The reason 

is that the term baqar (cattle) includes both as they are similar species 
(of the  

samegenus), except that the people in our lands do not comprehend it 
due to their scarcity.'" Thus, a person will not be violating his oath Wh

en  he vows that he will not eat the meat of baqar (but then consumes the meat of a buffalo). God knows best. 
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32.3 GHANAM (SHEEP AND GOATS) 

There is no sadaqah on less than forty pasturing ghanam. When the 
number reaches forty pasturing ghanam and a year passes over them, 
then the charge is one goat up to one hundred and twenty. If this number 
increases by one, there are two goats up to two hundred. If this number 
increases by one, there are three goats. When the number reaches four 
hundred, there are four goats. Thereafter, for every one hundred goats 
there is a goat. This is how the elaboration (bayan) has been laid down 
in the document of the Messenger of God (God bless him and grant him 
peace) and in the document of Abu Bakr (God be pleased with him)," 
and it is this on which consensus (ijma`) was attained. 

Da'n (sheep) and ma`z (goat) are the same for this purpose. The rea-
son is that the word ghanam includes all of them and the text has used 
this word. The thaniyy are accepted as their zakat, but a jadh` of sheep 
is not accepted, except on the basis of a report of al-Hasan from Abfi 
Hanifah (God bless him). The thaniyy is one that has completed one year 

91t is recorded by al-Trimidhi and Ibn Majah. The chain, however, is not up to the 
required standard. Al-Zayla‘i, vol. 2, 352. 

'It is said that buffaloes were taken from India to Iraq during the days of Hajjai ibn 
Ytisuf. 

"Reference to both documents is given with the reports of Abu Bakr, `Umar and `Amr 
ibn Hazm (God be pleased with them). Al-Zaylal, vol. 2, 354, 
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vhile the  jadh` is one over which a greater part of the year has 

in age' N  -reported 
from Abu Hanifah (God bless him), and this is also 

P 
	of the two 

the "- the 
 words of the Prophet (God bless him and grant him peace), 

clue to thea claim on the jadh` and thaniyy. "12  Further, sacrifice is per-

,fo's I.Tebaseeciciwrnuipathvvo ncithut  

ci. it is reP 

fehrneand rnarfu , "Nothing is to be accepted as zakat except 

them So 	Ali (God be pleased with him) reported 
so also zakat. The interpretation of the stronger view 

Jurists, that the jadh` is accepted (by way of zakat), 
so 

is  based 
as 

or older. The reason is that the obligation is the average, 
the thaniyy 

 this ii( j
YYadh`) is from the young. Thus, it is not permitted to accept the 

adh` j fro
m among the goats. The permissibility of sacrifice with a jacilf is 

known through 
the text, and the reported text meant jadh`ah of camels.'' 

Both males and females are accepted as zakat for ghanam. The rea-

son is that the term shat (goat) includes both. The Prophet (God bless 

him and grant him peace) said, "For forty goats is a goat."15  God knows 

best. 

32.4 KHAYL (HORSES) 

If the horses are raised as pasturing horses, whether male or female, the 
owner has an option. He may, if he likes, pay one dinar for each horse, 

or he may subject them to valuation and pay five dirhams for every one 

hundred dirhams. This is the position according to Abu Hanifah (God 

bless him), and is also the opinion of Zufur (God bless him). The two 

jurists said that there is no zakat on horses due to the words of the 

Prophet (God bless him and grant him peace), "There is no sadaqah on 

the Muslim for his slave or his horse."' He (Abu Hanifah) relies upon 

the words of the Prophet (God bless him and grant him peace), "On each 

'It is a gharib tradition, however, a tradition with the same meaning is recorded by 

Abu Dawad and Ibn Majah. Al-Zayla'i, vol. 2, 354. 
'3 It is gharib. It has been recorded by Ibrahim al-Harbi in his book 

Gharib al-tladith. 

Al-Zayla`i, vol. 2, 355. 
"It is recorded by Muslim. There are other traditions too that pertain to sacrifice. 

Al-Zaylal, vol. 2, 355. 
'5This has preceded in the document 

of Amr (God be pleased with him) referred to 

above. Al-Zayla`i, vol. 2, 355• 
is recorded in all the six sound compilations. Al-Zaylei, vol. 2, 356. 
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the males. In vet another narration he says that there is 
zakat on male  horses as well (even without females).' 

been sent down to me about them." The numbers (rates) are only 
words of the Prophet (God bless him and grant him peace), "Nothing has 

There is no obligation in the case of mules and donkeys, due to th
e  

estab-lished through transmission.' Unless, they are meant for trade, because 
in that case they become linked to financial assets like all wealth meant 
for trade. God knows best. 

32.5 MISCELLANEOUS RULES 

There is no sadagah on the young offspring of camels (fuslan), sheep 
(itutnian) and cattle (ajajil), according to Abu Hanifah (God bless him), 
unless they are accompanied by full grown animals. This is the last of his 
opinions' and is also the opinion of Muhammad (God bless him). Before 
this, he (Abu Hanifah) used to say that the obligation in their case is the 
same as the musinnah. This is the view of Zufar and Malik (God bless 
them). He then withdrew his view and said that the obligation is one like 
them. This is the view of Abfi Yusuf and al-Shafici (God bless them). 

"It is recorded by al-Dar'qutni and al-Bayhaqi in their Sunan. Al-Zayla`i, vol. 2, 357- 
58. 

'sit is gharib. It is recorded by Abii Zayd al-Dabbasi in Kitab al-Asrar. Al-Zayla`i, VOL 
2,  357. 

'9It is gharib. It is recorded by al-Dar'qutni in his Sunan. Al-Zayla`i, vol. 2, 358. "Because they grow (in years) through pasturing. 

"This is an important rule, and has been mentioned earlier. The reason is that these 
numbers cannot identified through analogy or rational arguments. 

"On the issue.  

o/= Pc.°11-91: 
on rig  underlying the first view is that the term used in the 

The r
eicaastion  -(ckohni.tdabi)s  includes the young and old animals. The reae-

that the interests of both (rich and poor) are 

con 	f°r  as
e second 

 the charging of one out of the weak animals. Tho\evrnea-y  
ed by it 

SeCtil:,,c1 o
f the last is that quantities

Thus, whend
boblnigoattiaocnknlao.NdvIdedge the 

ding to Abu Yiisuf (God bless him), there is no obligation when 

of analogy, 
51  operation  

( char  ) is prevented, 	
g ion is prevented. If one vented the entire obligation at.  

oung is a nuisinnah, the entire flock is governed by that rule the tests 
 culation of the nisab without the payment of zakat. Thereafter, no the y 

in the 
 cal 	
of 

 are less than forty, the ajdjil are less than thirty, while it according 
the 
	on t-wenty-five fuslan at the rate of one. Thereafter, nothing 

i
ll be obligatory until the number reaches a point where had they been 

musinnahs, 
two would have been obligatory.' 4  After this nothing will be 

obligatory until a number is reached where had they been I/nisi/ma/is, 

three of them would be obligatory.'' In one narration, there is no obli- 

gation when the number is less than twenty-five. It is also narrated from 

him that in five fuslan, one-fifth fasil is obligatory. On this basis two-fifths 

of a fasil will be obligatory for ten fuslan. It is also narrated from him that 

the average value of one-fifth fasil is to be compared with the value of a 

goat and the lesser of the two is paid. In the case of ten fuslan, the value of 

two goats is to be compared with two-fifths of a fasil in this calculation. 
He said: If a person owes an animal of a certain age, but this is not 

available, the official is to take a better animal and return the excess, or 
he is to take a lesser animal and charge the excess. This is based upon 
the fact that the taking of value in the case of zakat is permissible in our 
view, as we shall mention God willing.' In the first case, however, he has 

the right not to take the (better) animal and to demand the exact animal 
due or its value, because it is an exchange. In the second case, he is to be 

compelled 
with 

 it ewllietd tos  accept as  there is no bay' here rather it is the payment of 

zakat 

 

It is permitted to pay by value in zakat, in our view. Likewise, in the 

case of expiation, sadaqat al-fitr, `ushr and nadhr. Al-Shafi`i (God bless 

"As stated above. 
14The number seventy-six. 
"The number one hundred and forty-five. 
'There is a discussion about gold and silver as to whether the obligation is linked to 

the substance (`ayn) of gold and silver and, thus, dinars and 
dirhams. 

pasturing horse is a dinar or ten dirhatns."'7  The interpretation  f i..  dition related by the two jurists is that it deals With the horse of i
°11- 4' tra 

C ' - - / d-i) This is also related from Zayd ibn al-Thabit (God be Pie  .ter  the sal,. 
him).' The option of paying a dinar or valuation is transrn- Pleased with 
1...`mar (God be pleased with him)29 	 Itted frorrl  

Where the horses are all male, there is no zakat. 
The reason is that one do not breed. Likewise, where the horses are all females acco

rds at  one narration. In another narration from him (Abu Hanifah), the—obi° , gation is imposed as they do breed through borrowed studs, as aga-his
"; 



„N's: 	 ,{1-111,l, t‘th 
I k 1 	\ 

and this:an be rationalised, 

those that are fed while tied (not pasturing), with N talik (God bless  

Then, is no  .,idagah on  work animals. those that bear hinitie, uno  

ani- mal is one that pastures for a greater part of the year so that i 	c owner ter 

h,,,11):11,11"11,t111,ed  
words of the Prophet (God bless him and grant him 
disagreeing. Ile relies upon the apparent 

peace), "Tht:re is no  

neaning of texts. We 

y-' , /  tit on loading animals, work animals, nor on cattle enti. k
►■ LL or cultivation."' The reason is that the cause is growing wealth d its evi-

dence is in pasturing or being made available for trade, but this is not 

therefore, growth is conceptually absent. Thereafter, the 
found here. Further, in feeding a tied animal the burden is excessiv

e,  
pasturing 

. feeds the animal while tied for half a rear or more, it will be treated as a 
stall-fed animal, because the minor part is subservient to the major part. 

Thesadagah collector is not to take the choicest wealth nor the infe-
rior rather he should take the average category of wealth, due to the 
words of the Prophet (God bless him and grant hint peace), "Do not 
take the prized wealth of the people—that is, the choicest—rather take 
the ordinary,"'" that is, the average category, as it secures the interest of 
both sides (the rich and the poor). 

He said: Ha person who possesses the nisab, acquires animals of the 
same species during the year, he is to add them to the nicab and pay :akar' 

on the whole. Al-Shali`i (God bless him) says that he is not to add 
them, because it is capital with respect to ownership and so also in its 
function (zakat), 

as distinguished from offspring and profits as these are 
dependent upon ownership so that they come to be owned through the 

27111 this version it is gharib. 
There arc, however, Other versions recorded by Abii 

1)aw0d, al-IXir'qutni and others. A l-Zaylal, vol. 2, 360. 
28This version is gharib. 

Al-Itayhaqi and 11)11 Abi Shaybah have recorded other tradi-
tions that convey the same meaning. Al-Zaylal, vol. 

2, 361, 

.1 / 1 l i da roli 

ilsilt;t1:11'1111,11s1::::(11,111:1\‘‘1,1-i',111 their ,p;',VS011C(' 	IWC011ie', 11014111i 	'MI11114011 the 

1:1i:11(111:Ili 

resuitior, itt  1 1( 4. Hilt 114 Of ted:OldIslItyl l:tit':/1 /t1(11::1, 1,( 1):1.:oat.11,  41C(1111. 

5jlIti t' tint 

011441. dor 	 /hit) 	 ../ 

is the 61.,(4 	the 1ush'i has been 	; 	\1,11,,,,f (0,d hi,s,  

z„ka, „ccordinr, 	Ab0 1.1anifith and(Ambilihe exempled  pot  
le s;rill: 	

)Z1111111'''1:1'.11('() 	 cli111:: i ts, thermic( 

theft) is pads nit the• 	

;1(r) t Aisbtl:)N1,11imill'olii  and;  Alit 	iod bless 

thew), hot according, to Muhammad and Zular ((iod bless them) 

reduced proportionately. The reasoning for Muhammad ,till Zaar (Old 

Nos t hem) is that calua has kern imposed to express gratitude for the 
blessing ()I' wealth and the entire wealth (owned) is a blessing, 	two 
jurists rely on the words of the Prophet (God bless him and grant him 

peace), "On live pasturing camels is one goat, and there is nothing on 
the excess till the number reaches ten."' This is how he described each 

sca le (ni;:ab)" and exempted the obligation from the excess (iafw), The  

reason is that the surplus is dependent upon the nisah, therefore, loss is 

first adjusted against the surplus like profit in the wealth of ft:whim/fah, 

Accordingly, Aim 1;lanifah (( iod bless him) said that the loss is first allo-
cated, after allocation to the surplus, to the last increment of the nistib 

and then to what is adjacent to it until the loss is completely adjusted, 
The basis l'or this is that the principal asset is the first nistib and what is 

in excess of it is dependent upon it, According to Abh YOstif ((god bless 
him), it is to be allocated to the excess first and then proportionately to 
each individual part of the nisith. 

If the Khaw5rij collect the khan)) and the sarlagali ()I the pasturing 

animals, it is not to be doubled for the people (not to be collected again), 
The reason is that the imam did not protect them and tax can he impowd 

only after protection (al-jim-iyah bi-7-hin6vyah).11  The decision given III 

:Ile agrees that offspring are to be added. 
, • It is gharib with these words. Ihn al-lawit has recorded it from other joriNie. Al - 

iitiee al-Zaylei, 

LOda l l, vol. 2, 362. Similar reports are recorded hy Alui 111myt1 al.0,,sitti ittii Sahlain, 

Al-Zayla'i, Vol, 2, 362. 
vol. 2, 362. 

. 54Thiti iti alit important principle and runs throughout I,Ianah law, etrdally fin' 

crimes committed where the state dot's tint provide protectitni, 

td 

that 
 it is not ivrrnittod eollowi

nit 
 the proceklent iutlte 

animals of sacrifice as LIC.1111CSS to God in their case is au 	1,",11 t ut' 

a sox,  thus, it t‘vorties more like jinuit. This is distinguished r. 

floc 
t :1/41:::::1:1:1t:ttiv::::::111:: 

t ' 	- 

the psi \\s:  of the c\NInntand to pay the :411t to the POOI' k to  ” 	La 
asom n, 

flaWln of blood 	this is not a rational rule (being a ritual). 
tor nearness in th,,disrtitts.d cask,  is  the meeting of the wants offi 

ana l 



id-Hidayah 	 265 

I P 

thoug
h (at that time) he owns a .single nisab. Zufar (God bless him . 

eve" _e with this, because the first ntsab is the original nistib with respect 

dist causation, 
and any excess over and above this is dependent upon 

tt) the knows  best.
• 
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	t he 
. 	

1,111 
not the 1,1 	jay  

bleb  I,  

	

,,offir onn y,  het ;r 	(Ow 	hawar I)) arid ( 0 01 f or 	"I' 

t's "1" 	
va in' 

	
1"" fIghti.r. (4'4411" th4. 

oh 	otlivr hand, MC 	lgoit  and the y 
yive J i 	the 11001. it IC ':11111 111:11 if Ow 10,1 ,,on haying,  f or  riu,1 the

, 	
it 

bon to pay /okra to them, he lc alAolved of lb, thd,dity. 
	mkt, 

paid It, ever y tyrant. hirther, they are poor doe to ill,. torment,,  
,ley are  IA, inv. 1 	howyvyr, Wralet 111(1.1111ioll in the first view.  

I here ,14 110  zak in oo  the pasturing animals of a minor of 13,..airiitui  
Mr. A woman of their trilr,(:tillr,alyosmw,,,I;althl 	 talc 
the agirement with then) 
mot,lo o,,,si and from Muslim women, but not their minors. 

If the wealth is destroyed after the a«Itial of the obligathin of zakrit, 
Ihr zakat thin' is extinguished. Al 	(t iorl Hess !inn) said that the 
iiwnei 	be held liable alter the loss as soon as he is able to pay, because 

this is an obligation Alta( lied to his illiimmols (liability), and it becomes  
like the ,aulaipti 	hirtlirt, he did not pay it after it had become due 

so it is as it he has t mistimed it. We maintain that the amount due is 
par t of the toiwil• so as to lac ilifate payment, thus, it is extinguished by 
the loss of its sublet matter, like the handing over of the offender slave 
on ai t omit of his (diem e in whit II case the obligation is extinguished 
if the slave dies (is lost ). Further, the beneficiary are the poor, who are 
determined by Ihr owner and no demand has been made by them as yet. 
It is said that alter the demand made by the collector, the owner is to be 

held 'Wile. 11 is also said that he is not to be held liable (even after such a 
demand) due to the absence of loss. In consumption, on the other hand, 
there is transgression (dello). In case part of the wealth is lost, the liability 
is extinguished in proportion to the whole. 

If he pays the zukat prior to the completion of one year (trawl), when 
he owns the nisab, it is permitted. The reason is that he paid after the 
existent e of the cause of the obligation. It is permitted and is as if he paid 
the expiation after causing, an injury. Malik ((god bless him) disagrees on 
this issue. 

Early payment is permissible more than a year in advance, due to 
the existence of the cause. It is also permitted on account of several nisdhs 

" I ltls itettains to the t ights oldie rebels. 

	

'411 is II\ ded 	Itarliagt in a lengthy tradition. ALtaylast, vol. 	362. 
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/akiit on 	(Wealth) 

33.1 FIDDAH (SILVER) 

There is no cadaqah on what is less than two hundred dirhams, due to 
the  words of the Prophet (God bless him and grant him peace), "There is 

no sit/lag/ill in what is less than five nwelq,"' where one awqiyah is equal to 
forty Mum's.= 

When there are two hundred dirhams and one year has passed over 
them, then the charge on them is five dirhams. The basis is that the 
Prophet (God bless him and grant him peace) caused to be written for 
Mu'adh (God be pleased with him) that he should "take from every two 
hundred dirhams, five dirhams and from every twenty mithqals of gold, 
one-half mitliqii/P 

He said: There is no charge on the excess until the number reaches 
forty dirhams when the charge on them will be one dirham.4  Thereafter, 
for every forty dirhams there is one dirham. This is the view according 
to Abu klanifah (God bless him). The two jurists said that whatever is in 
excess of two hundred is subjected to zakat according to its prescribed 
rate. This is the view of al-Shafi`i (God bless him) as well. The basis are 
the words of the Prophet (God bless him and grant him peace) addressed 
to Ali (God be pleased with him), "What is in excess of two hundred 

'it is recorded by al-Bukh5ri and Muslim. Al-Zaylei, vol. 2, 363-64- 

'Five come to 200 dirhams, which is the nisab for silver. , 
4-  It Is recorded by al-Dar'qutni, vol. 364. 
lilts is an important rule, but it appears that what people follow today is the opin-

ion of the two jurists. In other words, they just work out two and one-half percent on 
the amount they hold. 

167 
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is subjected to its prescribed rate."5 Further, 
zakat has 

been  
to offer gratitude for the blessings of wealth. The stipulation Prescribneid 
tial minimum scale (nisab) is for verifying who is rich, 

wherena of annii-  for pasturing animals is worked out to avoid the fragmentatis theofti11 
herd. Abit kianifah (God bless him) relies on the words of th

e°1-ip -- gie (God bless him and grant him peace) to Mu'adh (God be pleas rd°Phet 
him), "Do not collect anything from the fractions,"6 and his word

e  . with  tradition of Amr ibn ljazm, "There is no 
sadaqah 

in what is lesssinththe forty."'" The hardship in the obligation of working out the fractions is 

an  
be repelled. The weight acknowledged for 

dirhatns is seven, that is, ten  
dirhams should have a weight of seven mithqals. 

This is what was irr;p1en 
an established precedent.' 

mented in the diiviiii of `Umar 
(God be pleased with him) and it became 

If the predominant part of wariq (silver metal and dirhams) is silver  it is assigned the rule of silver, 
but if the predominant part is 

another metal it is to be assigned the rule of `urad (commodities, goods). The reason is that dirhams 
are not free of slight adulteration, because 

sil-ver 
cannot be moulded without it. It is, however, devoid of an excessive 

amount of alloyed metal, therefore, we have 
deemed the predominant metal as the distinctive factor. This would be more than half taking into 

' account the actual reality. We will mention this in the discussion of 
sarf, God willing. The excessive alloy is essentially for purposes of trade as in 

most commodities, unless the silver that can be extracted from the metal reaches the nisab. The reason is that the value of the silver or the intention to trade in silver metal is not acknowledged.9  God knows best. 

33.2 DHALIAB (GOLD) 

There is no sa(/ttqah on what is less than twenty mithqals of gold. When the weight reaches twenty (uithqals, one-half mithqal is charged on it, 

'It is recorded by AIM 1).-iwt.iti along with another tradition conveying the same meaning. 	vol. 1,365-66, 
I is recorded by al-I )ar'titili in his Swm. Al-ZaylaI, Vol. 2, 367. 

'This h round in illy document of 'Am r ilm 1,layrn (God be 'layla't, vol. 2, 307 	 pleased with him). Al- 
is  reeirded by Ibn Sa'd in al-Talmo, 	vol. 2, ,368. When the alloy is excessive. 
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have related (earlier).'" The mithqal is a weight 

cl• The  

of what we 
,,e  basis 

nithqals 
are equal to the weight of ten dirhams and this is 

one 
 `l 

re  seven 1  
 mown' 

'Tn. 	for every four mithqals (over twenty), two carats are 
Thereafter,  reason is that the obligation amounts to one-fourth of one- 

charge, 	
). This is so in what we have said as each mithqal is equal to 

tr`eiv'etinIt2-c.alit..2ats°.o sadaqah in what is less than four mithqals (after the first 
There is n • 

.v
t, c

oy). This is so according to Abu klanifah (God bless him). According 

.i
the two jurists, it is charged according to the prescribed rate. This is 

an issue of fractions. Each dinar, according to the shay` (law), is equal 

dirhams, therefore, four mithqals of gold would be equal to forty 
to ten 

riedseili  arnels:aytnine iaisn.idl  snisat 

He 

 their use is lawful, therefore, they are similar to dresses that 

said: Zakat is imposed on gold and silver dust as well as on jew-

utensils made of them. Al-Shafil (God bless him) said that it 
imposed on women's jewellery nor on silver rings for men. The 

are worn. We maintain that the cause is wealth that grows, and the evi-
dence of growth is present and that is its readiness for use in trade by 
the very nature of its creation. This evidence is legally acknowledged as 

distinguished from dresses. 

33.3 `LJR(79 (GooDs) 

Zakat is obligatory on goods of trade, whatever their nature, as long as 

their value reaches the nisab valued in silver or gold, due to the words of 

the Prophet (God bless him and grant him peace) about them: "He is to 

valuate them and charge five dirhams for every one hundred dirhams."' 

Further, these are goods that are prepared for growth through the endeav-

our of the (abd (servant), therefore, they are like those readied by the 
slur' 

(law). The intention to trade in them is stipulated so that their readiness 

is established. 

 

Ing the two values. 

under the section on silver. Al-Zaylal, vol. 2, 364. 

11'1'his is 
'There 

u  'i°1-le is referring to the tradition of Mu'adh (God be pleased with him) mentioned 

" Ellis is the comparison of the additional brackets of gold and silver. He is not equat- 

galricartill:awtrgatd_ifit
traditions
ion.T herer 

recorded 
ard  tre  dui 

by others.
tthr ea rdsit 	ztahyaitalis vroeic.  o2r,d3e7d5.  by Ab 



poolt-91°  
000K"' 

Rom<  r poo  

Ile said thereafter: Ile is to valuate them in a manne
r  that  is  

for securing 	
1"st 

lion from Abu Ilanifah 
of the 
beneficial for the needy (masakin), as a precaution 

• poor  vularia 1k (God be pleased lwilt<billaiibnell)l- 
(God bless him). 	511si  1,1:  ;lc the sWgics:d sen'ar̀ ihrgrehas-ft  way" have been used. The reason is that prices (currencies) used i

n ti;"` valuation of things have the same effect. The interpretation  of the Words "most beneficial" is that he valuates them in a manner that creates a 
f a.  

It is narrated from Abil Yfisuf (God bless him) that he is to valuate the
m  in terms of a thing that is used as a price for the goods from among th
e  

currencies because these are the most accurate in identifying financial 
value. If they arc purchased with things other than currencies, he is to vat. 
nate them in terms of the prevalent currency. According to Muhammad 
(God bless him) he is to valuate them with the prevailing currency under 
all circumstances as in the case of usurped or destroyed goods. 

If the nisitb is complete at the two ends of the bawl (year), then a 
deficiency in between these two will not extinguish the claim of zakat. 
The reason is that it is difficult to maintain its completion during the 
course of the year. Its existence is essential at the beginning of the year, 
howeVer, for the realisation of the cause and the verification of affluence, 
and also at its end for the imposition of the obligation. It need not be so 
between these two times, because this is the period of the subsistence of 
wealth, as distinguished from the situation where the entire wealth is lost, 
in which case the rule of the bawl will be nullified and zakat will not be 
imposed due to the absence of the nisab as a whole. It will not be so in the 
situation in the first issue as part of the nisnb still exists, thus, the cause is 
present. 

He said: The value of the goods is to be added to the gold and silver 
(dinars and dirhams) so as to complete the nisab.13  The reason is that 
obligation is imposed on the whole in consideration of trade even though 
their readiness for trade differs. 

Gold is to be added to silver, due to their belonging to the same genus 
with respect to currency-value for which reason they have been deemed a 
cause for zakat. Thereafter, the addition (merger) is to be on the basis of 

''In other words, the personal nisab cannot be worked out separately from one's busi-
ness niab. 
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to A
bu 1:lanifah (God bless him). The two jurists main 

(in weight).'4  
owe, - 	• to 

 be on the basis of their constituent parts according 

tarn t 	
a narration from Abu klanifah (God bless him). Thus, if a that it ls 

Thisoiris has onehundred dirhams and five mithqals of gold, whose value 

hPearsreached 
one hundred chrhams, then he has to pay zakat in his view 

two jurists disagreeing. The two jurists maintain that it is quan- 

:sth the 
tly 

that is to be considered here and not the value, thus, no zakat will be 

moulded metal whose weight is less than that of two hundred 

ti(rnidiZ s°
),nbut its value is more than them. He maintains that merger of 

aa
e with the other is due to th 

the common genus ad this is realised on the 

t heir form, therefore

n
, they are to be added up 

basis of value alone and no  
on this basis. God knows best. 

"It is for this reason that the obligation is linked to the 
`ayn of these metals. In other 

Words, zakñt has to be paid in these currencies, 
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chapter 34 

The  Person Who Passes by the Tolls Official 

('Ashir) 

If a  person passes by the tolls official with wealth and says, "I acquired it 

a few months ago," or "I am under debt," and then takes an oath to that 

effect, he is deemed truthful. The `ashir is the person who is appointed 
by the imam on the highway so that he can take the sadaqat (zakat) from 
the traders.' A trader who denies the completion of the hawl or being 
free of debt, is denying the occurrence of the obligation. The admissible 
statement is that of one who denies along with his oath.' 

The same applies if he says, "I paid it to another 'ashir." The meaning 
is if there was within that year another cashir, because this man is claiming 
the delivery of the trust to whom it was due. The case will differ when 
there was no other cashir during that year, as this will certainly make it 
evident that he is making a false statement. 

Likewise, if he says, "I paid it myself," that is, to the fuciard in the city. 
The reason is that such payment (distribution) was delegated to him. The 
authority to charge one passing by is due to one entering into this official's 
jurisdiction. 

The same rules apply to the obligation of sadaqah on the pasturing 
animals in the first three cases. As for the fourth case, which is his claim-
ing that he paid it himself to the poor in the city, he is not to be deemed 

truthful even if he says it on oath.3  Al-Shafi`i (God bless him) said that 

:There are other officials too for the implementation of the system. 
_That is if the person takes an oath his statement will be accepted. 

Collection of zakat. —Within the topic of zakat, the issue of zakat collection, espe-
ciall

' 
 y 

the compulsory payment of zakat, is extremely important. It is, however, not given 
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he is deemed truthful, because he delivered what was d
u  

ficiary. We maintain that in this case, the right to collect heir) - e to thp h 
sultan, thus, he does not possess the right to nullify this cIP

*' t()  thk  tinguished from amwal batinah (invisible wealth), Thereafter"! al. (14. 
that the first. payment (assuming that he is made  to Pay 	It I! t;,-;,1 
zakat payment, while the second payment is by way (-)154,14wlice)4  thy:  
again it is said that zakat is the second payment, and the first is cony 

ert  

aft -t h  

into a supererogatory payment, which is the.  econd view, In 	"erred 
zakat of pasturing animals, as well as trading goods, an issuance °fa 

mcnts (  
tificate of payment (freedom from liability) is not Stipulated in 

at-hic:rr: al-Saginr, while it is stipulated in the nab al-Asl. The latter is stated in  narration of al-1,18%a!) from AbO I,fanifah (God bless him). The reason is 
that he has made a claim and his claim is certified as proof thereof, th

ere. 
lire, it is necessary to notify it. The reasoning for the first (statement in 
al-fatnr ni-,aghir) is that one writing resembles another, and cannot be 
considered as proof.' 

Matters in which the Muslim is deemed truthful, the dhimna will be 
deemed truthful too. The reason is that what is taken from him is double 
of what is taken from the Muslim. These conditions are, therefore, to he 
.observed in order to realise the double payment. 

The enemy (harbi) is not to be deemed truthful, except in the case of 
his slave girls when he says: "They are mothers of my children (ummahin 
al-awhid)," or when there arc slaves with him and he says that they are 
his children. The reason is that he is being charged for the protection 

adequate attention in some books of figh. The Author discusses it here in an indirect 
manner. A brief description may help. First, the 'ashir is the tolls official on the high-
way, as the Author states, and he collects from Muslims with the drir al-Islam as well as 
from those who come from the dar al-barb. The first cases he discusses are those for 
trading goods: (i) the trader denies that a liawl has passed over his goods; (z) the trader 
claims that he is under debt; (3) the trader claims that he paid it to another `iishir; and 
(4) the trader asserts that he paid the amount himself directly to the beneficiaries. The 
last case shows that the amount due on the trading goods can be paid by the indiviu-
dal himself and need not be paid to the imam or his representative. He then compares 
trading goods to pasturing animals and maintains that the first three cases will apply 
to pasturing animals, but not the fourth case. In other words, the amount due must be 
paid to the imams representative in the case of pasturing animals. Zakat on personal 
wealth—gold and silver—can also be paid directly by the individual. 

4That is, the tax imposed by the state is by way of siyasah. 
'That is, it is easy to forge documents. 

The  wealth in his possession is also in r....4.,e1  

thi Ili: errix.cr°;;:ut:t  cal  cakhild° cal also an nenatc ((.1-2f  017:dagietmy  ei% hoifrnt 
sessi°3  Or' hadren

, because this is based on the first. 'The attribut,  cir 

the c` 	efore, removed from the women, and collection caLoTbl 
,ealth  therefore.! 

 sed except on 
one-fourth of a tenth is charged, from a 

dir:14°Ieni53:r,:e-Fhraollmof a tenth and from an enemy tharbi, a tenth. This is 

,what wa
s ordered by ‘Limar (God be pleased with hirni as a directive to 

, ,14 officials!, 11., however, the harbi is crossing over with fifty dirhams 11  

nothing is 
to be charged from him, unless the enemy charges us on such 

an amount 
(when we cross over). The reason is that the charge from thiin 

is on the basis of reciprocity., as distinguished from the cases of the Mus-

lim and dhimmi. The charge is either zakat or its double, therefore, the 

existence of a nip b is essential. This is stated in al-fami` al-Saghir. In the 

Book ofZakat, it is stated: We do not levy a charge on trivial amounts even 
Willey do charge us on such amounts, because a small amount continues 
to be exempted, and further it does not require protection. 

Ile said: If an enemy (harbi) crosses over with two hundred dirhams, 
and it is not known how much the enemy charges from us, we collect a 
tenth from him, due to the words of `Umar (God be pleased with him), 
"if you are rendered helpless (about knowing the amount), then charge a 

tenth."7  If it is known that they charge from us one-fourth of a tenth or 

one-half of a tenth, we are to charge accordingly, but if they take away 
the entire wealth, the entire wealth is not to be taken away as that is 
gross injustice (treachery). If they do not collect anything, we are not to 
charge either, because they have relinquished charging our traders, and 
also because we are under an obligation to observe a higher morality.' 

He said: If an enemy trader passes by an `ashir and he charges him a 

tenth, but then he passes by again (on his way back), he is not to charge 
him until a year has passed by. The reason is that charging each time is 
the extermination of wealth whereas the right to collect has been granted 
for the protection of wealth.9  Further, the hukrn (operation) of the first 

aman (safe-custody) still prevails and the aman will be renewed next year. 

61t is recorded by `Abd al-Razzaq. 	vol. 2,379. 

'This is gharib. Al-Zaylal, vol. 2, 379. 
'It is to be noted that the Author has deemed it an obligation. 

'This principle is similar to the principle identified earlier. 
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If, however, he has imposed a tenth on him and he return
s  t, *I al-barb, but then returns on the same day, he is to charge him the  

again. The reason is that he has returned on a fresh 
aman, 

and chkh:: after a renewed await does not lead to the diminishin(gWoinfNev)e:hd ar—ng 
If a dhimmi passes by the 'ashir with khamr 	

a tenth 

(pigs), he is to charge for the wine, but not for the pigs.'° Hi
s ment that he is to charge for the wine means by value. Al

-Shafil (God 
s state_ 

bless him) said that he is not to charge for either of them as th h 
(legal) value. Zufar (God 

bless him) said that he is to charge for both as 
ey ave  

both are equally valuable for the dhimmis." Abu Yasuf (God bless him) said that he is to charge them for both when he 
passes by him with both. 

It is as if he deemed the pigs to be subservient (included within) 
khamr, If he passes by with them separately he is to charge for the khainr and not for the pigs. The reasoning for the distinction according to the accepted 

rules is that the value in things that have a unique value take the rule of 
the `ayn, and pigs are classified as such, whereas things that 

are fungible 
,(can be substituted through similar units) are not assigned such a rule, 
and wine is one of them. The reason is that the charge is based upon 
protection, and the Muslim protects wine himself for converting it into 
vinegar. Likewise, he protects it in the case of another. He does not, how-
ever, protect khinzir for himself rather he shuns it due to Islam, therefore, he does not protect it for another. 

If a minor or a woman from the Bana Taghlib pass by the ̀ ashir with 
wealth, nothing is to be imposed on the minor whereas the woman is to 
be charged at a rate charged for their men, on the basis of what we have 
stated under the topic of pasturing animals. 

If a person passes by the ashir with one hundred dirhams and 
informs him that he has another one hundred at his place of residence, 
over which a bawl 

(year) has passed, he is not to subject the hundred 
with which he passes by to zakat, due to their being less than the nisab 

can protect. 'This would appear to apply the principle of protection to wealth that the Muslims 

"That is, if the charge is made for the protection of wealth of the of 
the visitor, it will mean a thing that is of value to him. 

roo tt-001; 

1100g 

beh' ° 	t authorised 
(by the owner) to pay zakat on them. He said: 

 
,,totecti°11. 	se by with two hundred dirhams that he holds on 
r 	a  person  

The  sarne applies  _ Be
rson is ° 

tallri°Ile:isstslirda

transactions

ifbc.itAee cdbtltto -t he ew we have stated in the Kitab (Bidayat al-Mubtadil 

on account 
	
in the wealth after it stands converted to goods Curad), 

retracted 

the sfahlrarinrbtethiosof the muds rib has reached the level of the nisab as in this case 

he is the owner of such wealth. 

zakat. Abu Yasuf (God bless him) said, "I do not know whether Abu 
dred dirhams and there is no debt claim on him, he is to be subjected to 

1:lanifah retracted from this opinion" The analogy to be constructed 

upon his second view about the muchririb, which is also the view of the 

two jurists, is that he is not to subject him to a charge, because the owner-
ship of what is in his possession belongs to the master, while he possesses 
the right of transaction alone, therefore, his position is like that of the 

mucjarib. With respect to the distinction between the two, it is said that 

the slave acts on his own so that he does not have recourse to his mas-

ter for renewal of autorisation. He is, thus, in need of protection. The 

so that he has to seek authorisation (for zakat) from his master. It is the tmtclarib, on the other hand, acts upon the rule of agency (deputisation) 

rabb al-mal who needs the protection. Consequently, retraction (by Abu 

Hanifah) in the case of the nutdarib will not amount to retraction in the 

case of the authorised slave. If the master is with the slave, the 
:akar is 

to be collected from him as ownership belongs to him, 
unless the slave is 

If an authorised slave (`abd ma'dhun) passes by him with two hun- 

the he one int" 

f an01:hp
era,shesis not to make any charge on them, because this 

 is the opinion of the two jurists as well. The reason is that the 

o f zakat The exception is when there is profit in the wealth and isnereitaher the owner nor a deputy for the owner for purposes of 

hneffflivhich the rabb al-mal does not possess the right to restrict 

Hanifah (God bless him) used to say in the beginning, "He is 

reason 

'lies to muciarabah, that is, if the mtediirib passes by the 

to a charge due to the strength of the right of the mudarib 

dred he has at his house do not enter his jurisdictional 

he assumes the status of the owner." Thereafter, he 

'This will limit the protection available to the area of jurisdiction of the official levy-

ing the charge. 

Root; in: Pook. 

In addition to this, it is not possible for him to reside for more that 
 and charging after that does not diminish wealth. 	 .an year 
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BookI tt: p  ,o R  . indebted with a debt that covers his master's entire  wea l th, as  is a lack of ownership or there is encumbrance 	

lere 
there 

they said: If a person passes by an `ashir of the fulaw5rij, in  a 	
_h .ete  

they have taken over, and he subjects him to 
zakiit, 

he is to be and that pay zakat once again. The meaning here is that if one Or th
e p'e  le to  'ad/ pass by the 7ishir. The reason is that the negligence is on hi

s  P c  °F  
he passed by such an 'ashir. 

part as Chapter 35 

minerals and Treasure-Troves 

mineral like gold, silver, iron, lead or copper is found in kharaj 
when a 
land or `ushr land,' then there is a fifth (khums) in it, in our view. Al- 

shao (God 
bless him) said that there is no charge on the finder of the 

mineral. The reason is that it is mubah and he was the first to take it 

i nto 
 possession, like something hunted. The exception are mined gold 

a
nd silver and these are subjected to zakat without the stipulation of the 

10,14,2  in one of his views, because the hawl is stipulated for growth/gain 

and the mineral represents gain in its entirety. We rely on the words of 
the Prophet (God bless him and grant him peace), "In rikitz there is a 

fifth (khums)."3  This means buried treasure and in its unqualified sense it 
includes minerals. Further, it was in the hands of the unbelievers and it 
was transferred to our hands through domination, therefore, it is equiv-

alent to spoils (ghanimah), and a fifth is imposed on the spoils. It is 

distinguished from the hunted animal that was in no one's possession. 
The possession of those who gained the spoils, however, was legal purely 

through the prima facie proof, while the true possession is that of the 

finder. We have given consideration to legal possession with respect to the 

khums and to real possession in the case of four-fifths, which are assigned 

to his ownership. 
If a mineral is found within his house, there is no charge on it, 

according to Abii Hanifah (God bless him). The two jurists said that 

'Not owned by the finder. 
'The distinction lies in the effort required to extract the mineral. Where the mineral 

is found without much effort, it is subjected to ̀ ushr (see rule below for minerals found 

in one's land), but where considerable effort is required to mine it, 
zakat is charged. 

'It is recorded by all the six sound compilations. Al-Zayla`i, vol. 2, 380. 
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there is a fifth (khums) in it due to the unrestricted me„„: 
we have related. He maintains that the mineral is part 

of 1117!18 of what of the earth, being mixed with them, and Ili) burden .

► 
 as :::::::. t, 

lents c" Is Placed 
because this component does not differ from the whole • 4. 
remaining constituents. The same should be the rule for thi

s cont111:01:1111ed le 

He said: 
if he finds it in his land, then, from Abii Hanifabc(cGorold

)d:h:111 

from treasure as that is not mixed up with the eart h. . 

and kharaj are imposed on the land and not the house. The 
sane ' ‘41',..r to this burden. 

him) there are two opinions. The basis for the distinctio
n a one of these, and this is the narration in 

al-)anti` al-Sa 1 - - 	g to house was owned without any burden but not the land, therefor. ),- 
. g Ilr,:ne 

applies 

s that teh: 

If, however, riketz, that is, treasure is found in it, it is liable for 
according to the two jurists on the basis of the tradition we have related:1' 
The term rikdz is applied to mean treasure due to the underlyin

g rneanin of rakz, which means being embedded. Thereafter, if it has been minted 
by the Muslims (Ahl al-Islam), for example when the 

kalimal shahadali 
is etched on it (the coins) then it has the legal status of foundproper 
(lugaiah), and its hubn has been identified under its topic. If the coins

ty 

have been minted by the People of the Jahiliyyah, like the pictures of 
iddls etrhed on them then khums is imposed under all circumstances, as we have la.--plained. Thereafter, if it is found in muhal7 (permissible) land 
(enemy territory), then four-fifths are for the finder, as he is the one who 
found the treasure and those entitled to the spoils did not know about 
it Thus, it belonns exziuSivel-y to him. If the person finds it in land that 
is own..d by another, ti-v- hukm is the carne According to Abu Hanifah 
t, God bl-s-c him), because =tal=tent depends upon the taking of pos.- 

-sf-ssion and niishas occurred on liLs DWI. According to Abu 1:latalfah and 
A4Tihamina-1 GCrz. b1;>cc --3-1,-rn ;., it belo-nu.s to the person for whom the 
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to 	 \ev.11:;:),Iltitetsittg(7)41(11'est) owner du ri tr, the 

n''t 1'1'C peri()dt ac")rdilig to whaptetriiiteZitsIttsehave i ;eyladl; 
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tchoer (111 glt (1- )4; lt 
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	it is 
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 t se that was the original period. It is also 
attributed to the Islamic period due to the limitation 

, 	it is to be 

(Iiiialf4111;1111)1e: tr-S.°:f 
the enemy a treasure, he is to return it to them in order to 

i„ the 	

) of time. 
 the daralquirh on amiin (safe custody) and finds s: 1 

in the house is in the ex -lt 

bis71::siet 	n the exclus'ive'possessionLolfs:nLyP;esrssLost-t 31' 	t t 	
vner. If, however, he finds it in an open place, it belongs to 

and will not amount to deception. There is no obligation in this case as 
position of one who has stolen concealed wealth. 

kt1teums on turquoise found in the mountains due to the 

t:oisrTdPhscerosrf:tillitsiesiPlioir'ophet (God bless him and grant him peace), "There is no 

khums on stones."' There is khums on mercury (quicksilver), according 
to the last opinion of Abu Hanifah and it is the opinion of Muhammad 

(God bless him) as well with Abu YUsuf (God bless him) disagreeing. 
There is no lc/714171S on pearls and ambergris according to Abil Hanifah 
and Muhammad (God bless them). Abii Yiisuf (God bless him) said that 
there is khums on both as well as on all jewellery recovered from the sea, 
because 'I_1mar (God be pleased with him) took a fifth from ambergris.' 
The two jurists maintain that the depth of the sea cannot be vanquished 
(subjected to control), therefore, what is taken from it does not amount 
to spoils even when this is gold or silver. The report from '1.7mar (God be 
pleased with him) is applicable to what the sea has cast out on the shore 

and that is the view we uphold_ 
When goods are found buried in land, they belong to the person who 

finds them and Ithairms is due on them. He 	therebv,wil they are 

foand in land that is not owned by znyone for in rEis cn.,:e they are stl. 
 

y, S:the Stail2S -,0-old and s-TIver„ God "mows best_ 
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chapter 36 

plait on Crops and Fruit 

Abu Hanifah (God bless him) said that what the earth makes to grow, 

w
hether less or more, is subject to Lishr (tenth) irrespective of its being 

irrigated by flowing water or water from the sky, except for firewood, 

cane and grass. The two jurists said that `tishr is not obligatory except 

on those (crops and fruit trees) that leave behind (storable) yield whose 
quantity reaches the level of five awsuq. One wasaq is equal to sixty sa's 
by the standard of the Prophet's (God bless him and grant him peace) 
wasaq. There is no ̀ ushr, according to both of them,' on vegetables. Tlw 
disagreement is on two points: on the stipulation of the ilis0 and on the 
stipulation of non-perishability. On the first point, the two jurists rely 
upon the words of the Prophet (God bless him and grant him peace), 
"There is no sadaqah (zakat) on what is less than five awsuq.:-  The rea-
son is that it is sadaqah (zakat), therefore, nisith is stipulated for it so as 
to ensure sufficiency of wealth. Abu Hanifah (God bless him) relies upon 
the words of the Prophet (God bless him and grant him peace), "What the 
earth brings out is subjected to cushr,"3  and these words do not make dis-
tinctions. The interpretation of what the two jurists have related applies 
to zakat on trading goods. The reason is that the people in those days 
used awsuq for trade where the value of the awsuq was forty dirhams. 

owner is not given any consideration here so how can his being wealthy 

'That is, Abu Yfisuf and Muhammad (God bless them). 
It is recorded by al-Bukh5ri and Muslim from Abii Said al-I:1146 (God he pleased 

With him). Al-Zaylei, vol. 2, 384. 
3In these words it is gharib, however, a tradition in the same meaning is recorded 

by al-Bukhari from al-Zuhri from S5lim from Ibis 'Ulm.  (God be pleased with them). 
Al-Zayla'i, vol. 2, 384-85. 
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as that is done for purposes of growth/gain, n, 

he relevant. It is for this reason that no 

On the second point, the two jurists rely upon ti 
while this is

id-e w—rscit:Pill all gain 	me(I 
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to the impossibility of a haw!), therefore, the word sailaquli i s zlt )-s  (due 

the case of vegetables.' 
Prophet (God bless 

him and grant him peace), "There is no°--iis.a:irtitilne 
Zikat cannot be deducted from veg 

official charges (when they pass by him). This is what Abh 11
-  - ' le 4'118  

narrated by the two jurists is interpretated to mean 
sallaqult that tradition 

`itshr. He (the Imam) relies upon what we have related. The 
(t)  -)e read 

. anitah (c d bless him) adopted. Further, the earth makes to grow things that •n• , )() 
ishable, thus, the cause is cultivable land.' It is for this reason ' c Per- 

rather they are eliminated from such land. If, however, such la I ' 
	s  

khariij is imposed on such land. 

As for firewood, cane and grass, they do not usually grow in orchard 

n( is used 

on too that  

them. The reason is that the exploitation of the land' is intended ti - 

men-tioned is Persian cane. As for sugarcane or aromatic cane, there is 
'ash,- on 

for growing cane, trees and grass, `ushr is to be imposed. The cane men_ 

through them as distinguished from palm leaves and chaff as the purpose is fruit, 
and tamr (dates) are different from these two things. 

He said: On land that is irrigated with large buckets, watering wheel 
or the water scoop, there is one-half of the tenth on the basis of both 
views. The reason is that the burden is excessive in this and is less in 
what is irrigated by the sky (rain) or flowing water (canals). If the land 
is irrigated with flowing water and with large buckets, then, considera-
tion is to be given to what occurs for the major part of the year, like the 
discussion that has preceded with respect to pasturing animals 

Abu Yfisuf (God bless him) said that things that are not measured 
by the wasaq, like saffron and cotton, are subject to ̀ ushr when the value 
of these things reaches the value of five awsuq of the cheapest crop, like 
barley in our times. The reason is that it is not possible to make a deter-
mination for it from the perspective of the sharrah (that is, the texts), 

4
1t is related from a number of Companions (God be pleased with them). One ver-

sion from Mu'adh (God be pleased with him) is recorded by al-Tirmidhi. Al-Zayla'1, 
vol. 2, 386. 

'That is, all perishable goods are subject to the charge. 
'Exploitation of the land is the basis in this case. 
'The charge is reduced due to the excessive burden in this case.  

Al-1144'04th 	 21i5 — — 

tiot --   a value has been taken into account as in the case of trid- 
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till' roduc 
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d. Al-Shalll (God bless him) said that it is not to be imposed, 

I • while to sa 	

produce is measured, Thus, 

0011"` s' 	• 

--'e  „
-',,ry through which the 

, 	, id as five maunds. The rea 

The 
reason is that it is produced by an insect and thus is similar to silk, 

i the case of honey a tenth  

i upon 
the words of the Prophet (God bless him and grant him 

We re.y 

peace), "On p 	
honey there is a tenth: K  The basis is that the bee partakes of 

'flowers 
and fruit and on these there is a tenth, so also in things that are 

produced from them. This is distinguished from silk-worms as they live 
leaves and the tenth is not imposed on them. Thereafter, according to 

on Aha IPinfah (God bless him) a tenth is imposed on it whether it is more 

or less, because the nisab is not taken into account by him. According 

to Abu 
Yusuf (God bless him), the value of five awsuq is to be acknowl-

edged as it is the basis for it. It is also related from him that nothing is 

charged on it until its value reaches ten qirbs (where one qirb is equal to 

five maunds). This is based upon the tradition of Battu Shah-bah that 

they used to pay the Messenger of God (God bless him and grant him 

peace) in this way.9  The weight of five maunds is also narrated from him. 

The weight of five aft* is narrated from Muhammad (God bless him), 

with each faraq being equal to thirty-six rotls, because the faraq is the 

largest unit used to measure it. The same applies to sugar cane. 

There is a tenth (`/stir) on honey and fruits produced in the moun-

tains. According to Abu Yasuf (God bless him), it is not to be charged due 

to the absence of the cause, which is productive land. The basis for the 

approved opinion' is that the purpose is attained and that is the yield." 

It is related in these words by al-liqayli in his book Math al-plidafa' through `Abd 

al-Razzaq. Al-Zayla`i, vol. 2, 390. 
9It is recorded by al-Tabarani in his MU'  jam. Another tradition in the same meaning 

is recorded by al-Tirmidhi. Al-Zayla`i, vol. 2, 391. 

`That is, the Zahir al-Riwayoh, which is the rule mentioned above. 

"Mere yield is not sufficient as that is present in the case of grass as well. 



he means a dhimmi other than a Taghlibi, and he takes possession of it, 

due to non-alteration of imposition.'5  
imposition, because acquired double imposition cannot occur in his view 
ble imposition except that his view pertains only to the original (double) 
that he sides with Abil Hanifah (God bless him) in the retaining of dou-
differed with respect to his view. The most authentic view from him is 
&Mu him. He (God be pleased with him) said that the manuscripts have 
this is also the view of Muhammad (God bless him) insofar as it is verified 
due to the lapsing of the cause for doubling. It is stated in the Book  

of Icharitj. Abu Yuma.  (God bless him) said that it reverts to a sing thatle ̀ ushr 

land, it stands transferred to the Muslim with respect to it, as in the case 
or having been acquired, because doubling has become a, charge on th

e  

front him or if the Taghlibi converts to Islam and this is so 
according toiAbu klanifah  (God bless him), irrespective of the doubling hein” 0  • 

passi ng  by  the  tolls official Cashir). Likewise, if a Muslim buys the was 

the permissibility of doubling it for him on the whole, just as 
if  here 

If the land belongs to a Muslim and he sells it to a Christian, by which 

Thghlibi, the land retains the original imposition in their view, (1
111t-h; 

imposition doeS not 

rid 
ter view by a dung,: of ownership, if a dhimmi purchases then:nd froin his 

lint thew is a single 'ushr, because the 
(God bless him), in the case ofland purchased by a 
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att io„ 

him and grant hint peace) ordered'‘' that the obligation come
s 	ultsss 
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Ile said: If a member of Multi Taghlib owns 
'ushr land,  

He said: ltt things that are produced by the 	and are  stik:  

the 

Pond 

kik.Oq  

e el  -; 

"So as to reduce the liability from `ushr to one-half ̀ ushr. 
"He took these things into account when he ordered a distinction on the basis of rain-fed lands and irrigated lands. 
'4He is referring to the tradition recorded by al-Bukhari from al-Zuhri. Al-Zayla`i, 

vol. 2,393,384. 

"These rules are important for determining the nature of land in Muslim countries, 
for lands other than those whose nature was settled. In other words, is the land in a country like Pakistan kharaj land or `ushr land, even if it is owned by Muslims? The decision affects the avenues of expenditure, because those of ̀ushr are different from the avenues of kharlif 

t11-11111 apt 11 

1 'At:ces)crib(
lthe
'eiict‘ic;°:Ltt': itrii!  .

El?': 

t(1:1"leeruft:::11,etno, it will remain ' ushr land as it was originally. In the first case, 

7
is due to the redirection of the bargain towards the preemptor, as if he 

was the one who bought it from the Muslim. In the second case, it is due 
to return and revocation as a legal effect of vitiation, which rendered the 

subject to the payment of kharaj, according 

double 
 the anea:- 

to  AfboorIble `ushr, 

aHlaunnifbah 
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os 	the case of kharaj. Thereafter, in another narration, it is 

narration mentions spending through the avenues of expendi-

d because it is a burden placed upon the 1 

returned thanedsfrelloemr hditline to rtohue vitiation of the 

liever. to be spent on the avenues of expenditure for kharaj 

which Is 	
-.. ,hlibi, and this is simpler than the alteration  

otl'I- m ihanurnad (God bless him), the land will retain its st;- 
land and cannot 

rough pr,eempt:oetn 

sale non-existent. Further, the right of the Muslim was not extinguished 

due to this purchase as he was entitled to restitution. 
He said: If a Muslim has a site demarcated for a house and he turns 

it into an orchard, then, it is liable for `ushr. He means thereby, when he 
waters it with `ushr water, however, if it is irrigated with kharaj water, it 
is subject to kharaj. The basis is that the burden in such a case revolves 

around the water used.°  
There is no charge on the Magian with respect to his house. The 

basis is that Tmar (God be pleased with him) exempted residences from 
charges.'' If, however, he turns it into an orchard, it becomes liable for 

kharaj. If he waters it with `ushr water, then, due to the obstacle of impos-
ing `ushr on him, as it contains within it an element of attaining nearness 

to God, kharaj is imposed on him, which is a penalty that suits his status. 

On the analogy of the views of the two jurists, `ushr is to be imposed due 

to the use of ̀ ushr water, except that according to Muhammad (God bless 

him) there is a single `ushr, while there is double 'Lahr according to Abt 

Yiisuf (God bless him); the reasoning for this has preceded. 
Thereafter, `ttshr water is rain water, water of wells, springs and river 

that do not fall under the authority of anyone. Khareij water is water c 

conveys 
is 

hyisis is another rule for determining the nature of land. 
	 ort ti 
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canals dug by non-Arabs. The water of rivers jayhun, sayb,- 
and Furat is ' its'''.  water according to Muhainmad (God 1;;' 

bililah because no one protects them as in the case of rivers (as wen 
a  ess flirt)), spring water). It is khornj water according to Abu Yosuf (God bl 

rain i",d  because boat bridges arc built over them, and this is an indicatioess 11-111'' 
tection. 

n °f pro. 

was concluded for doubling the sadaqah 
and not a mere burden. 

land, and a single kharaj for kharaj 
land. The basis is that the agree/1145-r 

charge that is imposed for a Taghlibi man, that is, double 
`ushr f 1°. s,e4/74  

On the land of a minor and a woman of Banti Taghlib i
s  imp  

There" after on the minor and woman when they are Muslims, a single 

`ushreis imposed, which is doubled when they belong to the Banu Taghlib. 

with a fountain like a spring of water. In kharaj land, kharaj 

The basis that it is not something that is a yield of the land; it is a sprin
g  

He said: There is no charge on a spring of tar and oil in 
't it sshimr 1 pa on 

on it, and this, if its surrounding area is suitable for cultivation, because 
kharaj is dependent upon the ability to cultivate.'9 

This  applies  to petroleum.. 
is not imposed if there is no potential for cultivation. 

Chapter 37 

P 
ersons to Whom Sadaqah (Zakat) Can and 

Cannot be  Paid 

He (God bless him said: The basis for this are the words of the Exalted, 
“Alms are for the poor and the needy, and those employed to administer 

the 
(funds); for those whose hearts have been (recently) reconciled (to 

Truth); for those in bondage and in debt; in the Cause of Allah; and for 

the 
wayfarer: (thus is it) ordained by Allah, and Allah is full ofknowledge 

and wisdom."' These are eight categories. The mu'allafat qulfibuhum have 

been dropped from these, because God gave strength to Islam and made 

it free of their need and a consensus (ijma') was arrived at on the issue.' 

The faqir is one who has meagre resources, while the miskin is one who 

has nothing. This view is narrated from Abu Hanifah (God bless him). It 
is also said that the position is the opposite. Each view is supported by its 
own reasoning. Thereafter, they are two categories or a single category, 

and we shall mention this in the Book of Bequests (Wasayah), God, the 

Exalted, willing. 
The imam pays the official, if he works, in proportion to his work, 

and gives him what is enough for him and and his helpers,]  but not lim-

ited by the eight shares.`' Al-Shaft'l (God bless him) disagrees with this. 

The basis is that the official's entitlement is based upon sufficiency, there-

fore, he is to take it even if he is well off. There is, however, an element 

'Qur'an 9:60 
'It is recorded by Ibn Abi Shaybah. 	vol_ 2, 394. 

'This rule may be noted for distributive justice. 
4Some may say that these are seven avenues, because the share of the 

Intl alla fat 

qulithuhum was dropped. The response is that these people were of two types: unbe-

lievers and Muslims. The share of the unbelievers was dropped in his 
vire,: 
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Al- Hidayah 

11̀ )°1,  J11: 

(poor people). 
wealthy warriors, in our view, because the beneficiaries are the 

fuqatv 

ordered him to provide rides to the 1-tali pilgrims.6  It is not to be given to 

path of God. The Messenger of God (God bless him and grant him peace) 

after the hajj. It is reported that a person donated his she-camel in the 

to Muhammad (God bless him), he is a person who has become destitute 

that 	
in battle, according to Abu Yusuf (God bless him) b a  that is the implication of the term in its unqualified meaning. According 

tribes, 	 , between two  

the resolution of disputes and to put out the fires of enmity b 
	In' " 

bless him) said that he is a person who has borne a debt for sp
ea  '2'4)u 

and does not possess a nisab 
that is in excess of his debt. AlSehntfi‘2'f(drebit 

ing their freedom, and this is on the basis of a transmitted ev
idence-Irisecur- 

suspicion does not arise in his case. 	 ence,  

person does not have the same status with respect to rev
e-rur-t>" 1 -')e ri 

him and grant him peace) free from any suspicion of imp i  God bless 

it in order to keep the relationship with the Mess,>n, octal is not
take 

A person striving in 
the path is one who has become destitute a

pse 

(suspicion) ofsadagah in it, therefore, a Hashimite ffi.  

The debtor (gharim) is one who is liable for the pa   

He said: In the case of slaves, the nzukeitabs are to b 

ger of God  

e .Leiped  - 

because 

'us, the  
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1-)1:t 

The ibn sabil is the person who has wealth in his own land, but is 
stranded at another place with nothing in his possession. 

He said: These are the avenues (jihat) of zakat, thus, the owner has 
the right to pay to each one of them, and he also has the right to pay to 
one category. Al- Shafici (God bless him) said: It is not permitted except 
to pay to three persons in each category as attributing the sadaqcit to them is 

for entitlement. We maintain that attributing it to them is for 
elaborating that they represent the avenues of expenditure and not for 
establishing entitlement. After it has become known that zakat is the right 
of God, the Exalted, and these categories have become avenues due to the 
underlying cause of poverty, therefore, no attention need be given to the 
multiplicity of the avenues. The position we have taken is narrated from 
`Umar and Ibn 'Abbas (God be pleased with them)/ 

'It is narrated by al-Tabari in his Tafsir. Al-Zayla`i, vol. 2, 395. 6
A tradition recorded by Abu Dawad supports this. Al-Zayla`", vol. 2, 395. 

'The tradition of Ibn 'Abbas (God be pleased with them) is recorded by al-Bayhaqi. 
Al-Zaylai, vol. 2, 397. 
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 -. charity to the people of all religions." 9  Had it not been for 

peace) 
Give 

Pthe tradition 
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zakat as well.10  not to be built with zakat (funds) nor is a shroud to be 

r  atial element of zakat. The debts of a deceased person are also not 

essbe
e satisfied through it, because the repayment of the debt of another 

to 
does not imp 

G°  „s He said:  

the part  of emancipation. Malik (God bless him) disagreed with this and upheld 
the emancipation of a slave with it on the basis of his interpretation of the 
words of the Exalted, "And for slaves.' We argue that that setting free is 
the extinction of ownership and not the passing of ownership. 

Prophet (God bless him and grant him peace), "Sadaqah (zakat) is not 

lawful for a rich person. In its unqualified meaning, this tradition is a 
proof against al-Shafi'i (God bless him) in his view about rich warriors, 
and so also the tradition of Mu'adh (God be pleased with him), which we 

.11  

It prophet 
' with him), 

dbe i  - He  nlay pay, 

A mosque is  

Zakat 
is not to be paid to a wealthy person due to the words of the 

ided with it, due to the absence of passing ownership, which is an 

is 
 

jet o
n the words of the Prophet (God bless him and grant him 

of  perialttl  him and grant him peace) addressed to 

of the deceased. A slave is not to be bought with it for purposes 

d bless him) 

(God bless 

1 ownership on the part of such person, and especially on 

f Mu'adh, we would have h 1(1 

- ed top  ay zakat to a dhimmi, due to the words  

"Take it from their rich and return iattitootih
. Al- 

 up e,— payment to them out of 

to that heedlitsimnnotti,toothpae; 
tYitptoeshifm, 

the analogy of 
and this is 

have related.13  
He said: The person paying zalcat is not to pay it to his father and 

grandfather howsoever high, nor is he to pay 	i t to his child, and the child 

of his child howsoever low. The basis is that the benefits of property are 

'It has been reported by the Imams of all the six sound compilations. Al-Zaylal, vol. 

2, 398. 
'It is reported by Ibn Abi Shaybah. Al-Zaylaci, vol. 2, 398. 

'Due to the unrestricted and unqualified meaning of the text of the Qur'an. 

'It is related from a  number of Comapnions (God be pleased with them). A tradition "Qur'an 2:177 

from Ibn cumar (God be pleased with both) is recorded by Abii Dawild, while another. 

from Abu Hurayrah (God be  pleased with him) is recorded by al-Nasa'i. Al-Zaylei, vol. 

2, 399. 
'3It has preceded recently. Al-Zaylai, vol. 2, 398, 401. 



linked between them, therefore, passing of ownership in a co  

thenbasis ?" °her 

husband, according to Abu Hanifah (God bless him) on  

participation in the benefits in practice. Nor is the woman  

is not realized. He is not to pay it to his wife either due to th
ilPlei tt et  fortn  

to pa  ce"41 0 
we have stated. The two jurists said that she may pay it t

o  him c  "what  

torysadagah (charity). 
We would say that this tradition is to be interpreted to mean s

h  0 hml. 

him) when she had asked him about paying the sadagah 

the bond."' 4  He said this to the wife of Ibn Mas`ud (God 
be plea-tning 

two rewards, the reward of the sadagah and the reward oft' ast r, enogs:thd,,h,a: it: 

words of the Prophet (God bless him and grant him peace) p„yeureertoogtah:  

He said: The person paying is not to give it to his mudabbar slave h. muka" tab slave and his umm al-walad, due to the lack of passing  osvi'l his 
ship, because the earning of a person owned is for his master, d er.  

has set free hi part, according to Abu Hanifah (God bless him 

is not transferred completely. He is also not to pay it to a slave whom he 

master has a right over the earnings of his slave. AccordinglY, :wbanener
cauht.hseie 

he has the same status as the mukii tab, in his view. The two jurists said that he may pay it to him as he is a free man under debt, in their view 
lie is not to pay zalcia to the slave of 

a rich man, because the owner-ship stands transferred to the master. Nor is he to pay it to 
the child of a rich person if he is a minor, as he is deemed wealthy due to the finan- cial case of his father as distinguished from a child who is a major and 

poor, because he is not deemed rich due to the financial ease of his father, even ifhis maintenance is the father's liability, This is distinguished from 
the wife of a rich man, for if she is poor, she is not treated as rich due to the financial ease of her husband, and she 

does not attain ease due to her maintenance. 

/,alai( is not to be paid to the liana Hashim, due to the words of the Prophet (God bless him and grant him peace), "0 Banfi liashim, God has prohibited for you the dirty wash water of the people and their impurity, and he has compensated you with the fifth of 	fifth. " This is distinguished from voluntary charity, because wealth in the case of zakat 

"It has been recorded by al-Bukhari, Muslim, al-Nasd'i, Um Majah, al-Tirmidhi and other Imams 
oldie traditions. Al-Zayla`i, vol. 2, 401, It is gharib in these words, however, Muslim has recorded a lengthy 

tradition that conveys the same meaning. Al-Zayla`i, vol. 2, 403. 
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has  been soiled through meeting of the obligation, but 
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that has 

 Bania Hashim) are the families of 'Ali, `Abbas is the  ca said:  v 	
charity it is like the coolness attained with water.16  

tie, 
	

and al-Harith ibn Abd al-Muttalib (God be pleased with 

Ja‘'3"' 	
well as their clients. All these persons trace their descent from Aq" — 

theirb)rn s. ,Ahd Mundf, and the tribe takes its name from him. As 	

h

for 

harid  ts,it is narrated that a client of the Messenger of God (God 
grant him peace) asked him whether the sadaqah was law- 

bl

ful 

eessir ie  
for 

hciihmim.  He  replied, "No, you are our client!'17  This is distinguished 

from  the 
case where a Qurashi sets free a slave who is a Christian so that 

yah is 
 taken from him. It is the status of the emancipated person that 

.1
(11 be taken into account, as this is analogy, while the association with will 
 client is through the text and is specific to zakat. 

Abu Hanifah and Muhammad (God bless them) said that if a person 

pays zakiu to another on the assumption that he is poor, but it turns 

o
ut that he is rich or a Hashimite or an unbeliever or he had paid in 

the dark and it turned out to be his father or son, then he is under no 

obligation to repay the zakat. Abu Yfisuf (God bless him) said that he is 

to  pay once again. The reasoning is that his mistake has become evident 
with certainty as well as the fact that it is possible to discover the reality of 
these things. In such a case the situation is like using utensils and clothes 
(that have acquired impurity without knowing about it). The two jurists 
(Abu Hanifah and Muhammad) rely upon the tradition of !sla'n ibnYazid 
in which the Prophet (God bless him and grant him peace) said, "0 Yazid, 
you have what you intend, and 0 Ma'n for you is what you took."' In this 
case the representative of his (Ma'n's) father had given him his father's 
sadaqah. Coming to know the reality in such situations is a matter of 
investigation and not one of certainty, thus, the decision is based on what 
he is convinced of as is the case with the ambiguity about the direction 
of the giblah. There is a report from Abu Hanifah (God bless him) that 

'The question to be raised here is whether zakat can be paid for setting up and run-
ning madaris. In our view, the teaching of Islamic disciplines is a communal obligation 

and should not depend upon zakat or any kind of charity. There should be a mandatory 

i tax in Muslim countries to meet this obligation, not only within these countries but in 

other countries too. 
'71t is recorded by Alma Dawad, al-Tirmidhi, al-Nasa'i and others. Al-Zaylal, vol. 2., 

40. 
"It is recorded by al-Bukhari, vol. 2, 405. 
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of payment. 
the primary needs and growth in wealth is a condition for the obligation 

existence of wealth). The condition is that such wealth be in excess 
of 

legally is determined through the ni;silb (standard for determining the 

 to) the itisab, whatever the type of wealth. The basis is that being wea eon,' 

which is a rub" as has preceded. 
of ownership as there is an absence of the legal capacity for 

his makatab slave, the payment is not valid, due to the lack of 
strIZZ 

the person was poor (in which case it is valid), which is th 
he was not a rightful beneficiary; his act is not valid 
investigate, or did investigate and paid, and in his redo 
recipient was a lawful beneficiary. In case he was in

, odooleusbtncd- "'at the 

is the situation when he investigated and paid 
act is not valid. The more authentic report, however, is the first, 

 _rill_ 

maintains that in the case of persons other than the 

It is not permitted to pay zakat to a person who owns (wealth 

If he pays to a person and then conies to know that he is hi
s 	-.v.  

being c"v

eiso:Inide‘r

'isel:ip., 

we.ni
altihnaYannte_ orasinnio: 

B  °°1.,  Iit, po  

s he  kti 	n 
ew  that 

i t; 

Is 

t 

It is permitted to pay it to one who owns less than this even though 
he is sound (not an invalid) and has an earning. The reason is that he is 
poor, and the poor are an avenue of expenditure. The reality of need is 
not based on such attributes, therefore, the ?tuba turns on its t/a/i/, which is the lack of nisab. 

It is considered disapproved to pay to one person a sum of two hun-
dred or more dirhams, but if the payment is made it is valid. Zular (God 
bless him) said that it is not permitted, because wealth and payment lie 
side by side, thus, he has acquired the liability to pay upon acquiring 
wealth. Our reasoning is that wealth has arisen through the rule of pay-
ment and, therefore, follows it, but it is disapproved due to the proximity 
of wealth, as in the case of a person who prays when impurity lies right 
next to him. 

He (Muhammad) said: If a person is made wealthy through it, it is 
preferable in my view. The meaning here is being free of asking another 
for alms on that particular days  because making absolutely wealthy is dis-
approved. 

He said: It is disapproved to move the zakat of one land to another. The sadagah of each group of people is to be distributed among them 
(their poor) on the basis of what we have related of the tradition of 
Aiu'adh (God be pleased with him) and in this the right of the neighbour 

10:  coOl'•-inlE  

PCIIZ  a  person transports it to his relatives or to a people  
than his own, insofar as there is the strengthening13e  is sect,. e  

who are in it or  the 
recito:9ortjennleeessdy meeting of greater needs. If he transports it totop te  

of b°1her 
 than such people, his act is valid even though it is disapproved 

pie ' t  h,  ivenue 
are the poor in the absolute sense according  

e  the ' 
bccaus  
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This has preceded above. Al-Zarlal, vol. 2.39S. 



Chapter 38 

,Sadaqat 

lie  (God be pleased with him) said: Sadaqat al-fitr is obligatory on every 

free Muslim if he owns an amount equal to the nisab in excess of his 
residence, clothes, household assets, horse, weapons and his slave.' The 
obligation is based upon the words of the Prophet (God bless him and 
grant him peace) in his sermon, "Pay for each free person and slave, 
minor or major, one-half sci` of wheat or one sac of dates or one sa` of 
barley."' It was related by Thdlabat ibn Su'ayr al-Wdawi or Sucayr al-
Adhari, and through such a narration3  an obligation is established (but 
not a definitive obligation) due to the absence of a definitive report on 
this. The condition of freedom is stipulated to affirm ownership, while 
Islam is stipulated so that nearness to God is attained. Financial ease is 
stipulated due to the words of the Prophet (God bless him and grant him 
peace), "There is no sadagah except that borne by the wealthy."4  This 
is proof against al-Shafi`i (God bless him) with respect to his statement 
that it is obligatory upon the person who possesses an excess over the 
food of the day for himself and his dependents.5  Financial ease has been 

`These requirements translate into ownership of considerable wealth in the present 
times. There are many people today who do not own the houses they live in or even the 
means of transportation that they use. A large number of people do not have the ability 
to hire a servant, if that can be treated as a subsitute for owning a slave. 

21t is related from al-Zuhri through different chains of transmission. One of these is 
recorded by Abu Dawfid in his Sunan. Al-Zaylal, vol. 2, 406. 

'Which is a khabar wahid. 
'It is recorded by Ahmad ibn Hanbal (God bless him) in his Musnad. Al-Zaylal, vol. 

2, 111. 

'lie said this due to the words at the end of the first tradition that there is no dif-
ference between the rich and the poor, however, the Hanafis either deem this segment 
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determined through the nisab as this is what isused in the 
mar,  (him 

	

for estimating wealth, but a nisith in excess of the Other things 	til;  is stipulated as these things are required to meet primary 
needs, eta's, eb; required for primary needs are deemed to be non-existent (fo

r  e  -ing3  lation of wealth), and no growth in them is stipulated. It is. 
with - s-tia:ct,u` nisab that the prohibition of accepting sat/ago/4 the obligation of 01-'i-erTnga  sacrifice as well as the payment offiyah arc linked. 

He said: Ile is to pay it (the amount) On his 
own account, 

due t h, 

made  li et'
should

.) e zai ti  lat-ifiriiadt tr  

t radition of Ihn 'Omar (God be pleased with both). Ile 
said "The  k),ite-;: senger of God (God bless him and grant him peace) 

obligatory (farri) for every male and female...."6 And, 
Pdy it (the same amount) on account of his minor children. The 

basis • the cause is the head (person)" whose (financial) burden he bear
s  over whom he exercises legal authority as such a person (head) is associ-

ated with the obligation (fitr). Thus, the term, "zakdt al-rais" (zakin for the head) is used, and it is a sign of its causation. The association is made 
with the pi-  obligation as that is the time for it. Accordingly, the num-
ber increases with an increase in the number of heads despite the unity 
of the day (of obligation). The basis for the obligation is his own person 
(head) for he feeds it and exercises authority over it, thus, whatever has 

• 
the same meaning is attached to it, like his minor children as he supports 
them and exercises authority over them. And (he is to pay) for his slaves, 
due to the existence of legal authority over them and the burden of sup-
porting them. This is the case when such slaves are meant for personal 
service and when the minor children do not own wealth of their own. If 
they possess wealth the fir is to be paid from their wealth according to 
Abti Hanifah and Abu Yfisuf (God bless them) with Muhammad (God 
bless him) disagreeing, The basis is that the sitar' (law) has treated it as a 
burden and it, thus, resembles maintenance (of a wife)/ 

He is not to pay on account of his wife, due to inadequate authority 
and liability of burden, for he does not have authority 

over her beyond the rights of nikah (conjugal rights). He also does not bear her burden, 
except in the case of prescribed matters like medical treatment. He is also 
not to pay on account of his children who have attained majority even 

to have been abrogated by the 
second tradition or they interpret the segment to mean recommendation. 

i ft 
is recorded by the six sound compilations. Al-Zaylei, vol, 2, 412. 

7'Whre maintenance has to be paid even if she it 	owns wealth.  

if lb° arc for his children and for his wife, without a request on th • 

poo 

c son part of his family, due to the lack of legal authority,if 

 
bc_ rtesisrac' emed valid on the basis of istifisiin due to the 	cll.  

t 

:tg le gal aacput 
pa

y 

it on account of his mukatab slave, due to the nefilliccsesits(0) 

ligation for fitr 
is upon the slave, while the liability of the master is for 

ray iwneiyan), nor is the mukatab to pay on his 
because he is poor, In the case of the madabbar slave as 

own 
account, 

 nun al-salad his legal authority is established, thus, he is to 
well as the II 

their 
behalf. He is not to pay on account of his slaves held for pur-

r / of trade with al-Sha fil (God bless him) disagreeing. In his view, the 
of  

:kin, 
thus, there is no contradiction. In our view, the obligation is for the 

master due to its cause as in the case of zakdt and this will lead to double 

payment.8  
In the case of the slave, who is jointly owned by two partners, there 

is no fitrah 
on either one of them, due to deficient legal authority and 

liability for bearing the burden with respect to each partner. Likewise, 
several slaves owned by two partners, according to AbCi Hanifah (God 
bless him). The two jurists said that each partner is liable fOr the num-
ber of heads specific to him to the exclusion of fractional shares on the 
basis that he (Abu 1,1anifah) does not uphold the division of ownership 
in the slave, while the two jurists do, It is also said that this view is based 

upon ijrna`, because the share of each cannot be gathered prior to tiiitnah 

(division), therefore, exclusive ownership of a slave is not established for 

either one of than, 
A Muslim is to pay thefilrah on account of his unbelieving slave, due 

to the absolute meaning of the report that we have related, as well as due 
to the words of the Prophet (God bless him and grant him peace) in a tra-
dition from Ibn 'Abbas (God be pleased with both). "Pay on account of 
each free person and on account of a slave whether he is a Jew, Christian 
or Magian."' Further, the cause stands established and the owner is thy* 
ble for payment. Al-Shafri (God bless him) disagrees with this, because 
the obligation in his view is upon the slave, but he is not qualified to pay 
it, and even Wit was the opposite (with the owner being an unbeliever and 

Ile value of the slave Gives rise to payment of zakeir  v'h  

purposes of trade, 
is recorded by al-Dir'qutni in his Sunan. A1-7.4)4al, vol. 2. 412,  
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to Islam, or a child is born on the night of the fitr,  the  
fitrah becomes obligatory in our view, but in his view  it  isP4Thlent of h.  
The same applies, in the opposite situation, to a person wilh°,,tro,,hligato'1,

1' time from among his slaves or children. He (al-Sha- fici) maim.-  'es at thr;' 
obligation is specific to fitr and this (sunset) is its time  ou -ains  thatih' 
the possessive relationship between sadaqah and fit, is  forrnvilZ is th; 
payment specific to fitr and this can only be related to the day 

	ng this 

 °n the 

that the Prophet (God bless him and grant him peace) 
day of fitr prior to going towards the place of (id) prayer  'Ile  

night.'5  
It is recommended (mustahabb) that the people pay thefitrah 

"useadnd

t not the  

asis is  

prior to moving towards the place of prayer."' The command to  P" it 
him self-sufficient is that he should not be occupied with the see

on'inake  alms away from prayer, and this is done by paying earlier.' 7 	
jig of  

If the people pay it before the day of fitr, it is valid, because it is bein paid after the occurrence of this cause, thus, it resembles the 
hastening ogf zakat. There is no distinction between theperiod of early 

payment and 
another period, and this is the sound view. It is, however, said 

that it is 
permitted to hasten it up to the second half of Ramadan, and 

it is said 
that it should be hastened up to the last ten days 

If they delay it till after the day of fitr, the liability will not lapse, 
and they are under an obligation to pay it. The basis is that the meaning 
of nearness to God can be rationalised here as it is a financial burden, 
therefore, the time of payment cannot be the determining factor as dis-

tinguished from sacrifice (on 'id). God knows best. 

0 
(:[ 

I 5 Because fitr pertains to eating and not fasting, and this becomes m
eaningful in the  

morning. 
16  It is gharib with these words, however, al-Dar'qutni has recorded a similar traditi°11' 

Al-Zayla`i, vol. 2, 432. 
`id prayer. 

'7So that the people who are paid should be at peace to join the 
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Chapter 39 

Vile Obligation of Fasting (Sin viii) 

,6od bless him) said: Sawm (fast) is of two types: obligatory and 

supererogatorv. The obligatory fast is also of two types.' The first of 

thesc is the fast associated with a specific time, like the fast of Ramadiin 

anI a specified twat-  (vow). Such a fast is permitted with a niyyah 

intention) formed the previous night. If no niyyali is formed till morn- 

ing., a riivvah formed in between that time and the declining of the sun 
is valid.' Al-Shafisi (God bless him) said that it is not valid. 

Know that the sawn/ (fast) of Ramadan is a definitive obligation 
.:r-;;,.iah) due to the words of the Exalted, -Fasts have been prescribed 

!o:vou:'' A consensus 	has taken place about the definitiveness of 
this obligation. It is for this reason that one who denies the obligation' 
is imputed with klifr unbelief). The object of a vow (natihrl is ivajii) 

-')bliatory)' due to the words of the Exalted, "Then let them abide by 
their vows.' The cause for the first obligation is the month of Ramadan, 
therefore, the obligation is attributed to it. Accordingly, the obligation 

disk:usss the two i..)bli:zatory types first and then deals with the third ,:ategory, 

"1tsuPerroPtory fasts. The second type of obligatory fasts are mostly those that 

of default. The exception is the unqualified vow ria,fizr-1, 

k_jok.1 bless him) said that the nivrah must be formed the previous 

r the fast is obligatory or supererogatory. 
,:ts; 

 

'That is, 

:Lh trh
irati,faashthinLdurinti, Ramadan is not obligatory. 

although it is established by the text of the Qur'an. an. 

is that the text has been subjected to restriction takil:i0 through evidences 0( 
d kin 

o, yow..; therefore, it is now zanni and not 

105 
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recurs  due to  the recurrence 
 of the month.' Fach day of the month' 

callw 01  its tam., 
'l 'he 

1/4:,mse for the second type is the na
edaind  expi is the 

turyalr 
is a condition of this cause, and we will elaborat ir ("11)."e God the Exalted willing. 

upon the words of the Prophet (God bless him and grant him 
The reasoning underlying the issue, disputed (b l Sh

-  — Y a -, afi 1), is  based  

a e , 

petrici,  

"There is no fast for the person who did not form the 
pl ant 

 on the Pre. v 'oils night."' Further, as the first segment of the fast h
as beeninvalid due to the lack of nimili so is the second as a m. t 	f nreecnecissity, 

ered 
as these cannot be separated. This is distinguished from the supereroga-
tory tast as that can be segmented in his view. We rely upon his (God 
bless him and grant him peace) words after the villager had given testi-
mony about the sighting of the moon, "Beware, anyone who has eaten is 
not to eat for the rest of the day, while he who has not eaten may fast:'''. 
What he (al-Sh5ti`i) has related is to be interpreted to convey the nega-
tion of additional merit and perfection, or it means a person who does not form a niyyah 

at night (but much before it)." Further, it is the day of 
fasting, therefore, fasting from the start will depend upon a 

niyyah that may be delayed up to a time that it can cover a major part of the fast, as 
in the case of the nal/ fast. The basis is that sawn has a single rukn (the cessation of eating) that is extended (up to the evening). The 

niyyah is for the identification of this rukn for God, the Exalted, thus, when the niyyah 
is linked to a greater part of it, its existence is affirmed, as distinguished 
from prayer and hail as these have several arkan and the precedence of niyyah, linked to the rukn of commencement,12 is stipulated for their ,per-
formance. It is also distinguished from delayed performance (qad a ) of ce 

7
That is, each year the obligation is renewed with the renewal of the cause through 

the arrival of the month. 
8That is, the fast of that day. Thus, the month of Ramadan is a general cause, while 

each day is the cause for the fast of that day. The issue affects the formation of the niyyah. 
9It is recorded by the compilers of the four Sunan from Ibn `Umar from his sister 

klafsah (God be pleased with them all). Al-Zayla`I, vol. 2, 433; al-Ayni, vol. 4,45-7. ''It is gharib. It is mentioned by Ibn al-Jawzi in al-Tahqiq, and he said that this tra-
dition is not known. Other versions of the tradition have been recorded by scholars 
including the compilers of the four Sunan. Al-Zayla`i, vol. 2, 435; al-Ayni, vol. 4, 8-9. 

"In other words, it means: Do not form the niyyah before nightfall. 
'That is, in these niyyah must be linked to the first rukn in order to give validity to 

the remaining arkim. As compared to this, the sawm has a single rukn and that continues 
for the whole day. 

("\ 
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as tha
t depends upon the fast of the day, which is supererogatory. 

fa.' 	
distinguished from 

the niyyah formed after the declining of 
tpe 	

as su
ch 

 the  sun 	
-h a niyyah 

does not precede a major part of the fast which 

lott,sketurs 

further   
ce of fasting the predominant aspect. Thereafter, he said 

inal-Nfakitta;e3 that the 
niyyah is to be formed between this time and 

the 
 declining of the sun. It is written in 

al-14mi' al-Saghir14  that it is to 

be 
formed before noon, and. 

 this is the sound view. The reason is that the 

to a major part of the fast.'5  Half of the day extends 

tr
t.li;itihnettuisntieaPoPfitYhe dawn up to forenoon and not up to the declining of 

the formation of the niyyah is stipulated for a time 

so that it can apply to the major part. 

hre1  oTsruhtnoe. rfAc

cordingly, 

eocri cseonnroodoi  dnn  igsffl 
 rence between a traveller or a resident in our view 

w
ith Zufar (God bless him) disagreeing.' The reason is that the 

dalil (evi-

dence) adduced by us does not provide detail. 
This type of fast (the obligatory) is valid with an unqualified (abso- 

lute) niyyah, with niyyah of a nafl fast and also the niyyah of another 

obligatory fast. Al-Shafici (God bless him), in the forming of 
niyyah of 

a nail 
fast (on the day of the obligatory fast), said that his fast is futile 

(being neither obligatory nor nail), while in the formation of an absolute 

niyyah he has two views. The reason is that by forming a niyyah of nafl he 

is evading the fard. Consequently, he is not entitled to the fat-4. We main-

tain that the fard is already identified in this case and it will be intended 

with the basic niyyah. This is like the previously mentioned person in 
a house, who can be identified through the generic noun. If he forms a 
niyyah for a nail fast or for another obligatory fast, then, he has formed 

a niyyah for the primary fast with an additional aspect. The additional 
aspect will become superfluous and the primary obligation will remain; 
and this is sufficient (as this is the obligation prescribed). 

There is no difference between the traveller and the resident, the 
heealmth)y

. The 
 the sick 

that 

according to Abu Yusuf and Muhammad (God bless th 	
tteh haeerdshi exemption is provided so that the handi-

capped person does not face hardship. If he decides to bear the hardship, 

"That is, al-Qudiiri. 
"By Muhammad (God bless him). 
"That is to come after the niyyah. 
"Zufar (God bless him) says that the traveller is not entitled to this facility and he 

must form the niyyah the previous night. 
''In employing an absolute niyyah, the niyyah of nafl or that of another wajib. 

Bei k ‘,1;  
4lisT 
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IN•) 

B0:  Iv, p  

of Sha`ban, his fast will be deemed a voluntary 

h:0 ,kstiN  

fast. If 	b (voluntary) fast, he is not to fast later as qada' in lieu 

13: ihtich.eis alsosuacht.iat 

probable meaning. 

Second: That he forms a niyyah for another wajib,  

es evident that • 

as it coain  

lesser than that in the first issue." Thereafter, it 
becomes  • 

approved due to what we have related, except that the dis
cn.   of thevbea: 

thtterwdelisil.  

, protvha 

be treated as a voluntary fast, because it is proscribed and an 
	• • 

niyyah. If it appears that it is the day of Sha`ban, then, it is 
said 

is the day of Ramadan, his fast is valid due to the 
existence  

onlb el 1 dg . a v  t at l  o i  nd  cannot be met with such a fast. It is also said that it will bedee
as the  in conformity with his intention." This is the sound opini

on  

a s Pt irnog-
scribed fast is one that is prior to Ramadan with the intention oisf dfastingist'in_  for Ramadan and this does not occur through every fast. This is • . guished from the day of 'id.34  The reason is that what is proscribed is neglecting to respond to the call (of God); the response applies to each 
fast. The disapproval here is due to the form of the proscription. 

Third: That he forms the intention for a voluntary fast, and this is not 
disapproved" on the basis of what we have related." This amounts to a 
proof against al-Shafi`i (God bless him) in his assertion that it is disap-
proved right from the start. The meaning of the words of the Prophet 
(God bless him and grant him peace), "Do not precede the month of 
Ramadan with fasting of a day or two days,"37  is the proscription of prior 
fasting with the intention of fasting for Ramadan. The reason is that he is 

performing the obligation prior to its prescribed time. Thereafter, if this 
fast conforms with a fast that he used to keep, then, fasting is better by 
consensus (ijnia`). Likewise, if he (usually) fasts for three or more  

at the end of the month.° If he separates it from these, then, it 
i  days 

said 

that not fasting is better in order to avoid the apparent meaning,

Ai 

r of the 

saa  

prohibition. It is sometimes said that fasting is better following 

32Because the first resembles an act of the People of the Book. 
33Treated as a wajib if he intended it as such. 
34As fasting on that day is disapproved whatever the type of fast. 35

1t is also Imam Malik's opinion. 
"The words "rather it should be observed as a 

 voluntary fast" in the tradition 
men-

tioned above. 
37

It is recorded by all the six sound compilations from Abu Hurayrah (God be Pleased  with him). Al-Zayla`i, vol. 2, 44o. 
"That is, the month of Sha`ban. 

I, (Go
d be pleased with both) as they used to fast on these days.39  

ii.'islia s 	that the mufti is to fast himself by way of precaution 

forming 

The preferred 
view is 

fourth:  That 

he ma the people in general that they wait till the time 

four 

• the ruling for 
aci to issue  ' 	 ..ic.. they may eat, in order to avoid the 

the 	

i of the sun, after which h  

t.  on he does not fast for he was not decisive in 

;f the  declin'ng 

objecti°'1' 	makes  his niyyah itself conditional so that he forms 

1-, thi
s 
 will fast the next day if it is Ramadan, but he will not 

would 

 iFni

ft

tSehhi  1:at 

That 

blaniaitt."hIanet  	s i t u a i 

 . does not find it he will fast. 
ifit is 	 ' s as if he said that if he found food the next day he 

the iintention 

ennot  ti ofanstthaantdififithi  
• his niyyah. It 1 

he 

 Ramadan the next day he will fast for Ramadan, 
make his niyyah conditional in its details, like forming 

but if it is Sha`ban, he will fast on account of another obligation. This is 

disapproved (makrah) due to its vacillation between two stipulations that 
areboth disapproved. If it turns out to be Ramadan, his fast is valid due to 
the absence of vacillation in the formation of the niyyah itself. If it turns 

out to be Sha`ban, his fast on account of another wajib is not valid as the 
intention is not established due to vacillation about it. The formation of 
the niyyah itself is not sufficient for it. His fast will be voluntary not liable 
for qada' for he has commenced it as one removing one of two liabilities 
(and not as one that is binding). If he forms the niyyah for Ramadan if 

from one a 
be Sha`ban, it is disapproved as he in 	d 

it is to be Ramadan in the morning and for 	l 

absolute niyyah . 

valid on the basis of what h 

supererogatory fast is valid, as that is performed on the basis of the 

aspect. Thereafter, if it t 
has preceded.4°  If it turns out to be Sha`ban, 

turns out to be Ramadan, his fast is 
ten ed a definitive obligation only 

a voluntary fast if it is to 

his 

. 	yya itself. If he renders his fast ' qacla'" as its ' 
s intention stands extinguish d 

rs is ast invalid, he is not to offer it as 

too' fAsIg'G  

e from one aspect. propHheetsa(iGd: 
A person who sights the new moon by himself is to fast 

, and end fast' 

(God bless h.  ing it 

ele:,it,ifisigthi:bni  am does not accept his testimony, due to the words of the 

4,,,Inaa,!,s, the al;stie 

of tradition record d by al 13 kh-  and has preceded. See a - 
.437. Part 	

a ofivvril
och

il

alna

,t4d:ng.rinanthtehni jyymahp.eace), "Begin fasting on see_ 

igatory if he was certain with respect to his intention. 
e y a - u an, a 	 ayla , vol. 

Y !4a would be obiln: on seeing it,"

42  and this person has seen it clearly. 

"Itis 
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___________ 	,r, IV: F,,s1 
1:,,, 0.- 

,2,t  
If he does not keep the fast, he is liable for 

qadi' 
but not k ff f  1, 

fkaff-cirauh°;fI,1" 

shafil (God bless him) said that he is liable for expiation 

does not keep the fast and has sexual intercourse, because he gav up 

the 
 

argument  

fast during Ramadan after being convinced about its cornme
-nctn: ' and he is liable legally as fasting is obligatory for him. Our 

e -ent''.   
is that the qiidi 

rejected his testimony on the basis Of a legal 
which is the allegation of a mistake that gives rise to 

shubhah and enlace' 
ation is removed due to shubhat (doubts). If he gives up tht  fast  pj(ric,i; to the imam's rejection of his testimony, then, the jurists disagree about 
it. If this person (who starts early) completes thirty days of fasting, h

e  
is not to cease fasting but with the 

imam. 
The reason is that the ubliga-tion imposed on him is by way of precaution, and precaution afterwards 

is in delay in the cessation of fasting. If he does cease fasting there is 

no expiation for him on the basis of the position ascertained in his view. 

fie said: if there is an obstruction in the sky, the 
irricim is to acceptt, the testimony of a single person, who is in possession of moral pro-

bity, for the sighting of the moon, whether such person is a man or a 
woman, a fret man 

or a slave. 'ffie basis is that this is a rnatter of reli-gion (thri and is similar to the narration  (4 repel*/ b f t rad!' if j! lb ). it is fur this reason that it is not referred to as 
shahadah ---,-. ,:::iluively. Mural probity r " tidaluh ) is Stipulated s the .t-e,,.. 	. '.. a disobedient Person (.1usici) is not acceptable in 15.1itttCrt, of Gym. ..I'! ,. ::tt.i-  yr '''.. ' ',-J ut it'l '-', ' ---- vv 1.' Stiatintnt, '" Mitt/AT or not he .i s `f.icil:' j. •• :,. 1.•,'_.- ;.:-.;.L.., ,- r • l'JCV!, (. ccAnceided). The obstruction if) the sky • • ;:, , • ,,, '"-* '," ',,' i • ' '."tiiii it the- isi 1' it.: 1.143s.4ualified statement ,)?" • •,, ,:::-..;ra • • • !,,... 
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. • ' 

r. fAsTI N 

of again • 
st him is what we have mentioned. It has been authenti- 

The proof 	
that the prophet (God bless him and grant him peace) 

e5ta 	
testimony of a single person°  in the sighting of the moon 

oac`fciez.ramtead;atriii.e testi— 	, 

Thereafter, when the 
imam has accepted the testimony of a single per- 

and the 
 people fast for thirty days, they are not to cease fasting (on 

son , 	of a single  person) by way of precaution, according to the 

Iviallanimad, they 

asan from Abu Hanifah (Cod bless him). According to 

are to cease fasting. The cessation of fasting on the 
the testi-113w',  

naripbarastfioo:IfIthcouerriftalems-tHeim
ncoernent of Ramadan on the same basis, even though it 

anry of a single person is established by relying on the 

is not 
proved initially like the entitlement to inheritance on the basis of 

parentage 	
through the testimony of the midwife. 

He said: 

 established 
 there is no obstruction in the sky, testimony is not to 

be accepted until a large group of people sight it on whose report reliance 

can certainly be placed. The reason is that providing the sole testimony 

in such a situation gives rise to the suspicion of error. The decision is, 
thertfure, to be suspended till a group is available. This is distinguished 
from the case where there is an obstruction in the sky where the cloud 
Lover may provide an opening at the location of the moon enablir4 sr 
to view it. Thereafter, in the case of a group it is stated that 
sons should be the residents of the same locality. Abfi Yasuf 
!!.• 	 +; umber to be fifty in consideration of t?,-t- - _ tier 

nu distinction., for this purpose, betwet-7, e res- 
uf a •_ • • . 	• "59Se from outside. Al-Talikw-i (God bless him . has 

-0:71tioned that 	mom' of a single person is ve arceyted when 

cewise, JT s ;0;7 soi. a s at c Y " " 

- 

• • ,t • 	 •••-•-st 	 .1.1-..cutr•• 
i.•  • - ••• 	 bt.•:ralcbt- 	- ,t=t 	DC,  tr.K. 	1.17 

" 	 1"..e.v1.1 i..olest .iii imet Flip! 

	

Utirb.Srng! 	 ;it .:vpiatt -• 

."* 	 •.r a 	 ■■-da 

1300 



314 
	 Al-Hida-yah 	

BOOK IV: FAS 

He said: A person who sights the moon by himself is not to 
cease fasting,48  by way of p 	

lies 
precaution. In the case of fasting, precaution 	• 

the obligation of the fast. 	 in 

He said: If there is an obstruction in the sky, testimony for the 
ces-sation of fasting (Ramadan) is not to be accepted unless 

att  

given by two  
men or one man and two women. The basis is that the interest of th

e  subject Cabd) is related to it, which is the commencement e 
it resembles all his other rights. The time of 'id al-adh-a is like that of the 

eating, thus, 

cessation of fasting for this purpose, according to the Zahir 
al-Riwayah, 

and this is the sound report. It differs from what is reported from Abu 
Hanifah (God bless him), who said that it is like the sighting of the moon 
for the commencement of Ramadan. The basis (for the Zahir al-Riwa-yah) 
is that the interest of the individual is related to it, which is the free avail-
ability of sacrificial meat. 

If there is no obstruction in the sky, the only testimony that • is 
accepted is that of a group whose report conveys certain knowledge. The 
basis is what we have stated. 

He said: The timing of the fast is from the appearance of the second 
dawn up to the setting of the sun, due to the words of the Exalted, "And 
eat and drink, until the white thread of dawn appear to you distinct from 
its black thread; then complete your fast till the night appears."" The two 
khayts (threads) are the whiteness of the day and darkness of the night.5° 

Fasting is abstaining during the day from eating, drinking and sexual 
intercourse, along with the intention of fasting. The reason is that in its 

actual literal meaning it applies to abstaining from eating, drinking and 
sexual intercourse, due to the usage employed, however, niyyah has been 

added to this in the shar' (law) so that worship can be distinguished from 

usual practice. It has been applied exclusively to the day due to what we 
have recited. Further, as the linking of the day and night are difficult, the 
ascertaining of the day is better so that the abstention goes 

against the 

Purification from 
usual practice. This is what this worship is based on. Puri'fic  

48At the end of Ramadan. 
"Qur'an 2:187 
5`'h is said that Adi ibn Hatim (God be pleased with him), when he heard this vers

e, 

used to distinguish between a white thread and a black thread, that is, 
He used to eat till such time that he could actually distinguish them. He was d

oinbless 
 

one day when the sun began to rise. The matter was reported to the Prophet (Go
d  b_ 

him and grant him peace) and he explained to him the meaning given by the Autho'
.  

actual threabis 

Al-Hidetyah 
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BooK lv: F"5"14°  

truation and postnatal bleeding is stipulated as a condition to affirm 

pr

proper performance on the part of women.51  

is, 
 

of ciatici% 
wee:41

they are not to fast in this state and they are to fast later by way 	. 
er 

in  excel
sPtion  

.bligat

made.

oty  
is 	as the obligation is established against them initially and thereafter 



Chapter 40 

Factors Leading to Qaciiii and Kaffarah 

le  said; if the person fasting eats or drinks or has sexual intercourse 
during the day out of forgetfulness he has not broken his fast. Anal-
ogy, however, dictates that he has broken the fast, and this is the opinion 
cif i■ Lin ((od bless him) due to the existence of what negates fasting.' 
The basis for istilisi4n2  are the words of the Prophet (God bless him and 
grant him peace) addressed to a person who ate and drank out of for-
getfulness, "Complete your last, for it was God who fed you and made 
you drink."' If this is established for eating and drinking, it is established 
for intercourse due to equality of the essential element (rukn).4  This is 
distinguished from prayer, because the form of ca/fit maintains remem-
brance and, theretbre, forgetfulness does not become predominant.' In 
last, on the other hand, there is no constant reminder and forgetfullness 

can become predominant. There is no distinction between obligation and 

supererogatory iiists for this purpose, because the text (tradition) does 

not provide any details.' 

'That is, food entering the body through the mouth. This is the basis of analogy. 
'This is istihsatt on the basis of a text, which is one type of istihsfin. 
It is recorded by all the six i1115111S of the sound compilations in their books from 

Ahn IInrayrah (God be pleased 1%.ith him). Al-Zayla`i, vol. 2, 445. 

'This is not analogy (qiyas). It is based upon daliibt al-nass or the implication of the 

text. Apparently, the extension is from a lower order meaning to a higher order meaning. 

The illustration is that of saying 11,1f (fie) to parents. If saying of is prohibited, then 

abusing them and beating them is definitely prohibited by implication. This is different 
from the present case insofar as an exemption ofa facility is being claimed. The Author, 
theref

,

ore, says that this is not an extension from a lower order meaning to a higher order 
meaning; the levels are the same and forgetfullness affects each Inikm equally. 

ilecaase prayer does not let a person forget the arkan. 
'ghat is, it does not distinguish between the type of fasts. 

317 
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1410  

Al- Hedayah.  

If the person makes a mistake--  or does it under c 	• oercion, he  is  an obligation of 	
)God bless him) disaivees an i 

the case similar to that of a person forgetting.' Our arguinc:txn:n
ics:::htlIftdiuitherrET existence of this situation is not very common'' whereas 

the  , 
getfulness is common. Further, forgetfulness is on the part of tl 

of some-
pe.rso tn  whose own right is involved whereas coercion arises on the part 

m ne  one eke. The two arc, therefore, distinguished like the person ci 
	d or one who is ill for purposes of 	of saiiie 

He said: If he goes to sleep and has a seminal discharge he 
has not broken his fast, due to the words of the Prophet (God bless him and grant 

him peace), "Three things do not break the fast of one fasting: vomit, 
cupping, and discharge."" The reason is that the existence of intercourse 
is not found in form or in meaning, which is ejaculation out of desire and direct contact. 

Likewise, if he looks at a woman and ejaculates, on the basis of what 
we have elaborated.' Thus, he is like one who is fantasizing and ejaculates 
and like one who masturbates," according to what the jurists say:4  

If he applies oil to his body, he does not break his fast, due to the 
absence of a negating factor. 

Likewise, if he is subjected to cupping, due to this reason and due to 
what we have related.'5  

If he applies kohl, he does not break his fast, because there is no direct 
link between the eves and the mind. T 	 i ears emerge like sweat and what is 

The difference between mistake and forgetfullness is that the person forgetting 
intends the act, but has forgotten the fast, while the person making a mistake does not 
intend the act though he remembers the fast. 

'Because breaking of the fast in both cases is not intentional in his view. 
'Therefore, it is qiyas ma' al-fariq or analogy where a distinguishing factor between 

the two pullet cases exists. 
"If he prays while seated due to the excuse of confinement, he is liable for clack' . 
"It is related from several Companions (God be pleased with them). The different 

versions are recorded by al-Tirrnidhi, al-1)ar'qutni and others. Al-.7.aylal, vol. 2, 446-
'`That is, it is not intercourse either in fOrm or in meaning. 

"The scholars argue that this is nut permitted on the basis of traditions. In one such 
tradition the person who masturbates is called "cursed." An attempt is also made to 
make a distinction between the intention to suppress carnal desire or to satisfy it 

"What the jurists say—the meaning here is that there is weakness in this assertion. 
l-k does not counter it, however, 

*This is the tradition mentioned earlier, "Three things do not break...." See al-
vol_ z, 446. 

Al- ilidayah 

It is as if he is battling with 

in,iiie t he 
 tinges does not negate the hist.' 

‘liki:h'icickr.isses 

a woman, his fast is not broken, and by this they mean 

There is a lack of a negating factor in form 

nguished from the states of retraction (in 

1 	
hlei 11,tr)ittie,?aicso LI lit:: i. 

' ,e relationship° 
as the rule in those cases depends When AC t 	

, 

and meaning. 

divorce) and the nialirir)lea 

or touching, he is under an obliv- 

ion, God willing. 
i.'orin Mg up in 

its own discuss 

on the cause, as wi ll  

expiation (kaffarall), 
due to the existence of the If he discharges 

through kissing 

lion 
for dada' but not expi. negating factor in form as.  

■ 
of intercourse and the existence of a the obligation of cold' 

by way of 

i,v1I as meaning. This is sufficient for t inean,ng 

precaution. As for expiation,  it requires the completion of the violation, 

but it is waived in cases of doubt just like the 
I.iiiillul. 

There is no harm in kissing, if the person is in control of himself with 

rest 	
to intercourse and ejaculation, but it is 

disapproved if he is not 

p  confident about this, because kissing by itself does not break the fast, but 
it may lead to the breaking of the fast through its consequences. If he is in 
control, then, kissing itself is taken into account and is permitted to him. 

lf he is not in control 
of himself, the consequences are taken into 

account 

and it is disapproved for him. Al-Shaft'i (God bless him) applied it infor-
mally in both cases,' and the proof against him is what we have stated. 

Direct contact without - 

Riwayaii.Mui • 	

ou a covering is like kissing according to the 
Ziiiiir al- 

pmmad (God bless him) considered direct contact without 

a covering as disapproved for it is rarely devoid of trying circumstances. 

entering his bodily cavity, 
 to qiyas, 

his fast is broken due to a negating factor 
his throat 

while he remembers his fast, his fast is not 

broken. According 
if a fly enters h.  th 

y 
Lavity, even though it is not nourishing, just like soil 

and s ones are not. The basis of istiiisan 
is that he is not able to prevent 

'This is said in response to the implied question that if there is no link, how do the 

tears come ouff 
'He does not break his fast even though the cold has a soothing effect on the internal 

organs, 
"These are established by kissing and fondling when done with desire even if the 

person dots not ejaculate. 
"''that is,  he permitted kissing whether or not the person is in control. There is, 

;17ver, a qualification here about a younger man who is not in control, according 

al-Shafi`i's opinion. 

;IS 
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it, and it therefore resembles dust particles and smoke.'" The jurists dis-
agreed about rain and snow!' The correct view is that they annul the f

ast due to the possibility of avoiding them by taking shelter in a tent o_reusanodaeessr 
a roof. t  

If he cats the meat that comes out from between his teeth, h 
not break the fast if this is a very small quantity, but he does if it is more. 
Zufar (God bless him) said that he breaks his fast in both cases.22 The 
basis is that the mouth takes the rule of the external parts, therefore his 
fast is not broken by gargling.23  Our argument is that a small quantity is 
secondary to the teeth like his saliva as distinguished from a larger quan-
tity for that does not stay between the teeth. The distinctive factor is the 
size of a pea, and what is less than that is trivial. 

If he takes it out and holds it in his hand, and then eats it, his fast is 
necessarily broken, due to the report from Muhammad (God bless him) 
that if the person fasting swallows a sesame seed that was between his 
teeth, his fast is not broken, but if he eats it otherwise his fast is bro-

ken. If he chews it, his fast is not broken as that sticks to his teeth alone. 

When the quantity is the size of a pea, he is under an obligation for qadci', 

but not expiation, according to Abu Yusuf (God bless him). According to 

Zufar (God bless him), he is liable for expiation as well, as it is food that 

has been chewed. According to Abu Yusuf (God bless him), it is some-

thing that is repulsive. 

If he vomits involuntarily, he does not break his fast. The basis are 

the words of the Prophet (God bless him and grant him peace), "There 

is no gads' for the person who vomits, but there is qada' for the person 

who induces vomitting."24  For this purpose a mouthful or less are the 

same." If the vomit turns back inside and was a mouthful, the fast is 

rendered invalid according to Abti Yusuf (God bless him). The reason is 

that it came out and and purification was annulled and then it reverted 

inside. According to Muhammad (God bless him), the fast is not invalid, 

'"rhe mason is 111,11 he cannot avoid inhaling them. 
''With some saving that rain invalidates it, but not snow, while others held the oppo-

site view. 'Atom of them maintain that both invalidate the last, and this is held to 
be the 

sound view. as the Author slates. 
"That is, whether it is less or more. 
"I ie scans thereby that if ,1 st113ii 3111011M is swallowed his fast is broken. 	, 
"It re■ orded by the compilers of the fimr Swum from Abu Hurayrah (60. be 

rie.ised ssuh hurl . Al larldi, v()I. 2, 40. 
"As distinguished from the issues of wham' t. 
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be 	 of breaking a fast is not found, which is swallowing. 

the meaning(of eating) is not realsied as it does not nourish because the form 
 

normal circumstances. If he (intentionally) takes it hack inside, 

the 
efarst is invalid by consensus ( ma` ) due to its consumption after it had 

come out. Here the form of breaking the fast is realised. If it is less than a 

mouthful  and 
it reverts, the fast is not broken as it has not come out and 

he 
has no voluntary part in taking it back. If he takes it back voluntarily 

the rule 
is the same according to Abel Yusuf (God bless him), because it 

did not come out. According to Muhammad (God bless him), his fast is 

invalid d d h he uvoe 

vomits 

ta positive  s voi u n  ta ra icl  ty  ot  no hist

the 

e  peaxrtteni nt  toafkai n 

mouthful, 

o  i t back. 

he is liable for 
qadie, on the basis of what we have related" and analogy is given up 

in the face of such a tradition.27  There is no expiation for him due to the 

absence of the form of breaking a fast. If the vomit is less than a mouthful, 

the rule is the same according to Muhammad (God bless him) due to the 

application of the tradition in the unqualified sense. According to Abu 
Yusuf (God bless him), the fast is not rendered invalid as the vomit has 

not come out legally. Thereafter, if it goes back the fast is still not invalid 

in his view due to the absence of prior emergence of the vomit. If he takes 

it back on his own, the report from him is that the fast is not broken 

due to what we have stated. In another report from him, it does become 

invalid, by linking it to one that is a mouthful, and due to an excessive 

positive act on his part. 

He said: A person who swallows a pebble or a piece of iron has broken 
his fast, due to the existence of the form of breaking the fast, however, 

there is no expiation (kaffarah) for him, due to the absence of eating in 

the true meaning.' 

 

t 

A person who has intentional sexual intercourse through either of 
the two passages, is liable table for gads', for restoring the interest (maslafiah) 

that is lo 29  s , and is also liable for expiation, due to the completion of the 

The tradition mentioned in the previous issue. 
'Analogy  

est. Qadeanlitszsi/mai.ptaoist 

.n. 
,Analogy here is concerned with something coming out and not something going 

would, therefore, say that it should not become invalid just as it does not 
cluvilBo urine and other things. 

,,Thecause these things are not food and do not benefit the body. 
ewdatsothreesctoornetrwohllaint  controlling tlohsets.elf, and intercourse demolishes the inter- 
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Etic 
 

adteescitr:Iisthe anal' 

offence.'" Ejaculation in the two locations is not stipulated 
o 

 

ogy of (obligatory) bathing.'' The reason is that carnal 

piatiosatisfied  

even without it, and ejaculation is complete satisfaction, 
 

passage on th 

Abb Hanifah (God bless him), there is no liability for 
	- 

view The - ‘orrect  
m p e t e s a t there inas nfgaa ictol 

r 
case of intercourse through a disapproved (rnakr511) 	 n in the  
ogy of /tad,/ (that is not awarded in such a case), in his yo,  
view, however, is that expiation is imposed due to the 

c 

bless him) 

tion of carnal desire. 

If he has sexual intercourse with a dead person or with beast, 
 

n has to 

is no expiation irrespective of ejaculation. Al- Shaffi (Godatbio
l 

t.  rough a 

disagrees with this. The reason (in our view) is that the viol 
be complete by way of complete satisfaction of carnal desire h 
location that is desired, and that is not found in this case. 

Thereafter, in our view, just as expiation is imposed for sexual inter-
course on a man it is imposed on a woman as well. Al-Shafil (God bless 
him), said in one of his two opinions that she is not liable for it, because 
expiation is related to actively undertaking sexual intercourse and this is 
the act of the man, while she is the object of the act. In his second opin-
ion he maintained that she is liable and the man bears it on her behalf on 
the analogy of water used in bathing (where the expenses are borne by the 
male). We rely on the words of the Prophet (God bless him and grant him 
peace), "Whoever breaks the fast is liable for what the violator of the oath 
of :.'ihar is liable."3' The word "whoever" includes the masculine as well 
as the feminine gender. Further, the cause is the offence of rendering the 
fast invalid and not the actual act of intercourse, and she has participated 
in it with him. A man does not bear the kaffarah for a woman, because 
it is an act of worship or a penalty and its transference to another is not 
valid. 

If a person eats or drinks something that provides nourishment or 
is used as a medicine, then, he is liable for gads' as well as kaffarah.  AI-

Shafi (God bless him) said that there is no kaffarah for such a person 

as it is stipulated for sexual intercourse contrary to analogy," because sin 

''Kaflarah is atonement for the offence that was complete in all respects. 
"'Due to the obligation of bathing as a result of intercourse without ejaculation: 
`It is gharib in this version, however, Ibn al-Jawzi has relied upon it in al-Tal:iqui for 

supporting our view. AI-Zavla'i, vol- 2, 449-50. 
''He relies in this on the tradition that is mentioned in the next issue. In this tra-

dition, ditton, the villager came to the Prophet (God bless him and grant him peace) hill of 
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been linked 
, a complete 

i, removed due to repentance, therefore, this rule cannot be 
Cur argument is that katlanth has in - If stain  ' 	1 	.1 	- , 

.1.111:1.1,;t1i.t 3:',,ctc..'e).1irriltelti.alc-101"Ircettcri;ihtrta-e'll::1,11il'il(;: I  :';''' (--neeunk iti.  fli 

for 

breaking the Last during Ramadan through 

violJuLlave t here is atonement,  and this makes it known that repentance 
I" thc. ( n14 and this stands realised. Further, in the imposition of sett* 

(tililtist:xtigctico:;1) is like the lea fliirah Of 

Nlessenger of 

1 a'r'(vovi of continence) on the basis of what we have related, and also 
villager, 

"(tdsail,il'es-s0him and grant 
" I had intercourse with He said, 

"rj j  t he  basis o f the 

"What  

d d )(:olut hdeo r  

during the day of Ramad,in." He replied, "Set free 

t(:)--io
d, I am ruined and have caused ruin." He 

a  dave," He said "I do not own anyone except myself." He replied, "Fast : 

me has continuously for two months." He said, "What has happened to 

The Messenger of 
happened due to nothing else but the fast." He replied, "Feed sixty needy 

11,Priefeacilei)tesnatiido'n ally 

persons." The man said, "I do not possess any food." ' 

God (God bless him and grant him peace) ordered that a fi'iraq of dry 

dates be brought. The word 'araq is also narrated and that contains fif-

teen sa's. He said that it be divided among the needy. The man said, "By 
God, there is no one between the two rocky sides of Medina who has a 

need greater than mine and that of my family." The Prophet (God bless 
him and grant him peace) said, "You and your family may consume it. 
It is permitted for you and for no one after you."." This tradition is 
proof against al-Shafil (God bless him), who grants a choice between 
the requirements of the rule of expiation. The reason is that the tradition 

remorse and repentance. Analogy dictates that his sin be removed due to repentance, 
therefore, kafiiirah should not have been imposed for the removal of sin. Nevertheless. 
the Prophet (God bless him and grant hint peace) did impose kaffarids. Where an obli-

gation is imposed against analogy, the case cannot be extended through further analogy. 
-lilt is not related to the actual act of intercourse. 
."Itcpentance does not do away with had(' in the offences of sarioh and zinn. In the 

same Way, repentance does not amount to atonement in these cases, as is claimed by 
al-Shafil (God bless him), 
'6 A1-Zaylaci says that the words, "It is permitted for you and for no one after you,' arc 

not found in any tradition. We would say that without these words, the tradition will 
grant 

premission that clashes with other rules. The permission can be understood from the leniency shown to a person who is overwhelmed by fast and his poverty. 
'h is t.is recorded by the compilers of all the six sound compilations from Abu I lorayrah 

De pleased with him). Al-Zaylal, vol. 2., 45t. 
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implies a sequential order. It is also a proof agaist 

rXelqaulikirelsG. 

in his denial of continuous fasting, which the 
texte jac  A person who has sexual intercourse and • ulat'es :d bl

eu  . 

Ramadan. The basis is that breaking the fast d • 
. en  ohit.tsof°ieallitittsi.fa: 

Pene. 

trating a passage is liable for 
(mite, due to the existence 

senc  let meaning, but he is not liable for 
kaliunlit, due   othtne There is no kaffii rah for violating a f 

eFtohfairnnehrctlur 11 vated form of the offence-" and 
other forms cannot be link d 

	a f  A person who takes enema, or somethin h 
g t rough his nostrils 

or  

uring Ramada 

pours drops into his ear has broken 
his fast. The basis are the  the Prophet (God bless him and grant him 

peace), "Th fast ast is broken 
with w 

	

	 words of hatever enters (is taken in ),"39 
 and due to the existence of th 

of breaking the fast, which is the taking of a thing into a body cav the form
ity that enhances physical well being. There is no kaffarah for such a person, due to the absence of the form.4

° if a person pours drops of water into his ear 
or water enters his ears, the fast is not rendered invalid, due to the 

absence of both meaning and form of breaking the fast as distinguished 
from pouring of oil. 

If he applies medicine to a body cavity or a wound and it enters a 
body cavity, he has broken his fast, 

according to Abu Hanifah (God bless 
him) when the thing used is moist. The two jurists said that his fast is not 
broken due to the lack of certainty about its moving in as the opening 
opens one time and closes another, and it is just like dry medicine. The 
Imam argues that the wetness of the medicine mixes with the wetness of 

the wound and the movement downwards is increased thus reaching a 
body cavity as against the dry medicine as that absorbs the wetness of the 
wound and closes its mouth. 

If a man pours drops (of medicine) into the opening of his penis, 
he has not broken his fast, according to Abu Hanifah (God bless him). 
Abu Yusuf (God bless him) said that he has. The view of Muhammad 
is not clear on the issue. It is as if Abu Yusuf (God bless him) considers 
that there is a passage between this opening and a body cavity for which  
reason urine emerges from it. Abu Hanifah (God bless him) understands 

.ill-
this is consistent with the logic he has been building about this point in the previ-

ous issues. 
'') It is related by Abu Yala al-Mawsili. Al-Zayial., vol. 2, 453-54. 
"'That is, consuming food. 
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T 
rovides a barrier between them and urine is pushed out 

that 
tchornostiuhebiiita.derdheirs 

d disapprovedconsidered 	
(nuskrith) insofar as it consists of exposure of 

his Itstist0diisna‘p'aplirdoiv
te.d42for a woman to chew food for her child if she can 

void it, on 
the basis of our explanation, but there is no harm in this if 

there is no other method available, 
due to the security of the child. Do 

you not see that she is permitted to break her fast if she is apprehensive 

of gum does not make the person fasting break his fast. about 	child. Tthe ch
ewing 
w g  

The reason is that it does not enter his body cavity. It is said that if it is 
not treated it does invalidate the fast as some of its particles can move into 
the body cavity. It is also said that if it is black gum it does invalidate the 

fast even if it has been treated as it splits up into grains.'" It is, however, 

disapproved for the person fasting as it exposes the fast to invalidity and 

creates a suspicion of breaking the fast. It is not disapproved for a woman 
when she is not fasting as it acts as a substitute for siwak for women. It is 

disapproved for men, according to what is said, unless it is for an ailment 
of the mouth. It is also said that it is not recommended as it resembles an 

act undertaken by women. 
There is no harm in using kohl and oil for the whiskers. The reason 

is that it is a kind of benefit which is not one of the prohibitions during 
fasting. The Prophet (God bless him and grant him peace) recommended 
the use of kohl and fasting on the day of `ashara'.." There is no harm 
in the use of kohl by men when the intention is to use it as a medicine 
and not adornment. The oiling of whiskers is considered good when the 
intention is not adornment, as it works like a dye. It is not to be done 
for the lengthening of the beard when it is of a length required by the 

Sunnah, that is, a fist-hold. 

4: 	
P That is, the answer is to be given by a medical expert and not a OE This is similar 

to cases that fall under *gig al-rnanat. All expert opinion is covered by this rule. 

"That is, he should not tempt himself with things that can lead to the breaking of the 

fast. 

 

-"That  can slip through. 
*'As rferir 

recorded  
the fast, a_i recorded ha  t,iltirecogrid.  eAdi.zain yttl, vol. i, haetwoSah4i54_11.5, 5w5.hereas the recommendation of 

kohl 
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the shahid (martyr). We would say that it is the effect of worship 
effects, which is the smell of the mouth, and that resembles the blood 

of 

and he did not give any details. Al-Shafi (God bless him) 
is disapproved in the evening insofar as it does away with the blessed 

and grant him peace), "The best trait of the person fasting is the 
	in4 

by the person fasting, due to the words of the Prophet (God blessnhin.mg 

There is no harm in the use of wet siwak in the morning 

B"K IV: FAST ING  

and 

i daenvtedh 

is 

t  

suitable that it be concealed as distinguished from the blood of the 
shahid, which is the effect of injustice. There is no difference between green 

m 
 

siwak or one that is dipped in water, on the basis of what we have 
related. 

40.1 ILLNESS 

A person who is ill during Ramadan and fears4 ' that his illness will 
aggravate if he fasts may not fast and offer it as qada'. Al-Shafi`i (God 
bless him) said that he is not to give up fasting. He permits this in the 
case of fear of death or loss of limb giving effect to them as he does in the 
case of tayammum. We say that an aggravation in illness or its protraction 
may lead to death, therefore, it is necessary to avoid fasting. 

If the person travelling does not feel harmed by the fast, his fast-
ing has greater merit, but if he does not fast it is permitted. The basis is 

that a journey is not devoid of hardship, therefore, journey itself has been 
deemed an excuse as distinguished from illness, which is sometimes light-
ened through fasting, thus, the condition of its leading to harm has been 
stipulated. Al-Shaffi (God bless him) said that giving up the fast (during 
journey) has greater merit on the basis of the words of the Prophet (God 
bless him and grant him peace), "There is no (additional) piety in fast-
ing during journey."47  We maintain that Ramadan is the better of the two 
times (as compared to the time of qada'),48  therefore, performance of th

e 

obligation within Ramadan is better. What he (al-Shafil 	
i ) has related is to 

be interpreted to apply to the case of (extreme) hardship. 

45It is recorded by Ibn Majah in his Sunan from `kishah (God be pleased 
with her). 

Al-Zaylei, vol. 2, 458.

hows that illness in itself is not the ermittin factor. It is the fear °This shows 	 that it 	will 
pg 

agrravate that matters. Fear here means conviction, not mere suspicion. 	
him) ._....1, Al- 4  

t is related by al-Bukhari and Muslim from Jabir (God be pleased with nin" 
Zaylal, vol. 2, 461. 

4Necause substitute performance cannot be equal to timely performance. 

Al-Hidayah 
BpOK IV: 

person o n who was ill recovers and the traveller becomes a res-
If the 

If the  person who was ill, or the traveller, die while they were in that 
: illness or journey), no qada' is due from them." The basis (that is, 

state 
they did not have a chance to find other days to do so. 

is that 	

they die thereafter qacla' was due from them to the extent 

o  idfehnet;lbthutand residence.5" The reason is that these were the number of 

da
ys they found. The meaning to be derived from it is the obligation of 

making a 
bequest about feeding the needy. Al-Tahawl (God bless him) 

has m
entioned a disagreement about this between Abu Hanifah and Abu 

yasuf (God bless them), on the one side, and Muhammad (God bless 

him), on the other, but this is not correct." The disagreement is about a 

vow (nadhr). The distinction for the two jurists is that nadhr is the cause, 
therefore, the obligation" is established for one who fails to meet it. In 
the present issue the cause is the catching of the required period, thus, 

the obligation is determined by the extent of this period. 

The delayed substitute performance for Ramadan (the vat') may be 
performed with breaks if he likes or it may be performed through suc-

cessive fasts, because the text gives an absolute meaning." It is, however, 
recommended to keep successive fasts for a swift discharge of the obliga-
tion." If he delays it till the second Ramadan arrives, he is to fast for the 
second Ramadan, as he is now within its time, and he is to offer qada' for 
the first Ramadan after it, as it will be time for qada'. There is no fidyah 
(redemption) an  empctoiomnp)ifiorche  " im. The basis is that the obligation of qadd permits 
delayed 

 

so much so that voluntary fasts are permitted before 
it. 

"In a state of illness or journey. 
"That is, qada' for the number of days they were healthy or were resident prior to 

death, because they would be liable for these days alone. 

 

for ue, with Imam Muhammad (God bless him) 

d 
 "In his view, the two jurists maintain that a bequest is to be made for all the fasts 

4ose days on which they could have observed fasts. 

r  ern cording 
555Acts recommendation 

Performed in the period available. 

11 without excuse. 

0 make a bequest for the entire object of the nadhr, and not only what c 

says that the bequest is to be made on y 

iThese are the words of the Exalted, "A number of other days." 

	could be 

rnmendation is made by most; they do not make it obligatory..f h  

to al-Shafi`i (God bless him) there is an obligation of fidyah, if he delays 

327 



■ 

'1/414 , 	„,., ti  
‘ktg 

7.,1ty 

32M 
Al-111(1(9,A AI-1 I idaya h 

	 329 

The pregnant woman or one breast-feeding a 

if they are 

no 	

about themselves or their child, are to abstain from

-  f -re  
ing and to offer the fasts as qada', 

in order to avoid harm, and th
e  dst: no expiation for them, because the avoidance is doe io an excuse" The 

is no redemption (fidyah) for them, but 	-S114'1 (( '"(I ble" him) dirt  agrees where the woman is apprehensive about her child, lie build

s  Ilk. analogy tOr this upon the case of the enfeebled old person. We maintain 
that tidyah 

here goes against analogy based upon the case of the enfeebled 
old person. Abstaining from fasting due to the child does not fall within 
this meaning,' because he59  is unable  to fast after the existence  of the  
obligation (of gads'), 

while there is no obligation for the infant child (or the foetus) at all. 

The enfeebled old person," who is not able to fast, may abstain from 
fasting, and for each day feed a needy person, as he would feed him for the kaffarah. 

The basis are the words of the Exalted, "I-or those who can 
do it (with hardship), is a ransom, the feeding of one that is indigene"' 
It is said that the meaning is: those who are not able to do it." If he is 
able to fast,'' the rule of fidyah is annulled, because the condition for the 
substitute is the persistence of inability. 

If one dies with a liability for the qada' and he makes a bequest then the wall 
is to feed the needy on his behalf by giving each one-half .sa' 

`According to some, the Author means here the wet-nurse, because the mother does 
not give up fasting if the father is present. The reason is that fasts are obligatory upon 
her, while breast-feeding the child is not. There are others who say that this issue needs 
to be qualified with respect to the ability of the father to provide a wet-nurse or where 
the child cannot be fed by another. 

"The excuse in the case of apprehension for the child is based upon threat to another fthe child; 
 and not to the person fasting. Accordingly, some maintain that threat to 

another does not provide sufficient excuse as in the case of one forced to drink khamr 
under threat to his father or brother; he is not permitted to drink under such threat. 
The response is that a pregnant woman and one breast feeding a child are commanded 
by the shari'ah to protect the child. 

''The woman can fast later by way of //acid' whereas the old person cannot, therefore, it is qiyas ma' al-fa-  rig. 
"That is, the old person. 
''Called the shaykh fa ni a.s he is close to fans' (death). 

QUein 2:184 
4
'There is a reported variant reading of the verse as well. Perhaps, the Author is refer-

ring to it. 
63After having paid the fidyah. 

" of barley or dates. The reason is that he was unable 

o 	
ern(aili.)11.igation towards the end of his life becoming like an 

Therefore, it is necessary that there be a bequest, in 
(wheat or one  (.1  

tootirperfOraltithchie  

gatiOn. We maintain 
 . 

intain that it is an act of worship and a choice has to be 

differs. The same disagreement 

chfcrIriraferitehtic)aditCdiinsil).m
t.andatory. Further, it is a donation 

ah alai() so that it takes 

o

lio to . I-Shafil (God bless him) 

payment of zakal." I re considers these similar to debts 

owed by 141  

view, but a • 

Was being financial liabilities,'' because they accept dele-

This is done through bequest and not through inheritance" 

fiect up to a third. In this respect, prayer is like fasting on the basis of 

e

' 

 istihsan 
undertaken by the jurists. Each prayer is considered equivalent to 

the last of one day. This is the sound view, 

The wall 
cannot fast on his behalf nor can hc brandn his behalf, 

due 

to the words of the Prophet (God bless him and 
	him peace), "No 

one 
is to fast on behalf of another nor is one to pray for another."

7  

A person who commences a voluntary prayer or a voluntary fast and 

then renders it invalid is to perform it by way of 
gada'. Al-Shafil (God 

bless him) disagrees maintaining that this was a voluntary performance 
and he is not liable for what he did not perform voluntarily. We maintain 
that the act performed was for attaining nearness to God, and it is an 
act, therefore, it is obligatory to complete it and protect it from becoming 

invalid. if its completion is obligatory, offering it as gads' due to neglect is 

also obligatory. Thereafter, in our view, breaking the fast is not permitted 
without a valid excuse, according to one narration as we have elaborated. It is  

permitted due to an excuse and a feast is an excuse on the basis of the 
words of the Prophet (God bless him and grant him peace), "Break the 

fast and perform it as qada' one day in place of it.'" 

'`That is, if he makes a bequest it is payable, otherwise not. 
`'That are payable, even without a bequest, out of the estate of a person. 
"As maintained by al-Shafi'l (God bless him). That is, the payment is made prior to 

distribution of inheritance, as a compulsory payment. 
5'7It is gharib in this version and marfa'. It is also related as mawqaf at Ibn 'Abbas and 

Ibn 'limar (God be pleased with them). This tradition is recorded by al-Nasal in his 

al-Sunan al-Kubra. The tradition of Ibn 'Umar (God be pleased with both) is recorded 

by `Abd al-Razzaq. Al-Zayla`i, vol. 2, 463. 
"Which shows that a nail fast if broken has to be offered as qada'. 

691 t is recorded by Abu Dawild in his Musnad. Another version is recored by al- 

Dar'qutni. Al-Zayla`i, vol. z, 465. 
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ordding 
c°n- 

nication) was not addressed to them. This is distinguished from 

sakit as 

ity are done away with prior to the declining of the sun, then the person is under an obligation for qada 
because such a person has caught the time of niyyah. The basis for the .?ahir al-Riwayah is that a fast cannot be split into parts for purposes of the obligation and the legal 

capacity for acquisition of rights and duties 
(ahliyyat al-wujab)72  was absent in the 

first part, except that the minor is under an obligation to formulate the 
4  niyyah 

for a voluntary fast in this situation,73 but not the 
disbeliever/  according to what the jurists 

say, because the disbeliever is not eligible for offering a voluntary fast, while the minor is. 
If a person travelling forms the niyyah for not fasting, but reaches the

the city prior to the declining of the sun and there forms the niyyah  fasting, his fast is valid. The reason is that journey does not negate the 

7:On 'id 
day where the host is the Almighty Himself. 

"Recall here the rule of tisfii about the command Camr) whether it requires imme-diate or delayed compliance. 
'He says that the ahliyyat al-wujub was absent. We would say that ahliyyat al-wujub 

was present in the case of the minor, as it depends on being a human, but it was deficient as the khitab 
was not addressed to him. He is, however, right if he means that duties 

Imposed upon the minor, like payments for causing loss and those for maintenance are a.  ctually duties imposed on the wall. The non-Mulsim had no ahhyyah at all, because it 
is a compact with the Almighty, as we know in usai and this compact came into being 
after he converted to Islam. This is for the ̀ ibaddt alone. The position is different with 
respect to criminal law and contracts. In the case of the minor, when he attained puberty, 
and the non-Muslim when he converted, both types of ahliyyah, that is, wujab and ada came into full play. 

"Because he has ahliyyat al-wujub, which is deficient. 74
Because he has no compact with the Almighty as yet. 

Al-Hidayah 
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for 
acquisition75 nor the validity of commencing the fast. If 

legal coact.,tv  

he  is 
 in the month of Ramadan, he is under an obligation to fast, due to 

the elimination of the exempting factor within the time of the niyyah.76  

not see that if he was a resident at the beginning of the day and 
Do  you no 
then travelled it would not be permitted to him to forgo the fast by giv- 

in
g preference to the aspect of residence. In this case the requirement is 

enhanced. If he does not fast in both cases, there is no expiation for him 

due to the existence of a permitting doubt.77  

If a person suffers a fit of fainting during Ramadan, he is not to offer 

qada' 
for the day in which he fainted, due to the existence of a fast in it, 

which is abstaining from eating and drinking along with the associated 

niyyah, because it is apparent that he brought it about!' He is to offer 

qada' for fasts that follow it, due to the absence of the niyyah (for such 

fasts). If he suffers a fit of fainting on the first night of Ramadan, he is to 

offer qada' for the entire period of fainting except the day following this 

night, on the basis of what we have said. Malik (God bless him) said that 

he is not to offer qada' for what follows, because the fasts of Ramadan are 

kept through a single niyyah, in his view, just like seclusion in a mosque 

(i`tikaf). In our view it is necessary to form the niyyah for every single 

day as these are independent acts of worship, because in between two 

fasts is an intervening period that is not part of this act of worship, as 

distinguished from i`tikal 
A person who suffers a fit of fainting for the entire month of 

Ramadan is to offer qada' for the entire month, because it is a kind of 

illness that enfeebles the body, however, it does not do away with the 

rational faculty/9  therefore, it becomes an excuse for delaying the fast, 
but not for extinguishing the liability. 

A person who suffers a fit of insanity for the entire period of 
Ramadan is not to offer it as qada', with Malik (God bless him) disagree-

ing with this as he considers it similar to fainting." We maintain that the 

75 Ahliyyat al-wujab. 
'That is, prior to the declining of the sun. 
"Which is safar (journey) and this would be shubhah fl 

: That is, niyyah and abstaining from eating and drinking. 

SoInsofar is the 
basis for ahliyyat al-ada' or legal capacity for performance. 

'Insofar as the rational faculty is concerned, in both 
cases he does not consider it a 

total negation of the mind, which is the basis of liability. In other words, the liability is 
delayed, due to the excuse of insanity, till he recovers. if the rational faculty is assumed 

BOOK IV: FASTING 

Ramad

If a minor attains 
majority, or a disbeliever converts to Islam, 

during 
an, they are to fast for the remaining part of the day, 

tinue eating during this time there is no 
qacla' for them, 

because 
the 

of gaga' 
for that day and for what has gone 

by, as the khitab (comymua 

is not obligatory during this time." They are to fast thereafter, 

be e fa  because  

the cause and the liability 
are established. They are not to 

fast I) calvusy  

st 

cause there is linked to the consecutive moment of perform. ance;' 

narrated from Abu Yusuf (God bless him) that when disbelief and minor-

Thus, the 
legal capacity is found. In the 

case of fasting, cause is the 
first moment of the fast when the legal capacity was 

absent in their case. It is 
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extinguishing factor is the resulting hardship. Fainting usually does 

extend over the entire month, therefore, the hardship is not est ' not 

whereas insanity does extend over a month thus offering the hardsh(iGno'id 

If the insane person recovers for part of the month of Ramadan, h
e  

r • is to offer gaga' 
for the past days of the month. Zufar and al-Shafii 

bless them) disagree. They maintain that performance is not obligatory 
for such a person due to the absence of ahliyyah (legal capacity) and qadie is dependent upon it, therefore, it is as if he was insane for the entire 
month.' We maintain that the cause is found, which is the month of 
Ramadan, whereas legal capacity depends upon the existence of 

dhirnmah (legal personality). Further, there is a reason for imposing the obligation, 
which is its becoming required in a manner that does not lead to hardship 
as distinguished from the person who is insane for the entire month, and 
who is subjected to hardship through performance, thus, the underlying 
reason is absent. The complete details of this issue are in books dealing 
with juristic disagreements.83  Thereafter, there is no difference between 

to be completely lost, as the Hanafis assume, no liability is created, therefore, there is no qada'. 

'Issues for discussion in class (1).—In 
our view, the reasoning of the Author based 

on hardship is causing a problem in this issues as well as in the next. If hardship was 
the basis, then, in the previous issue where fainting extended over a month, despite its 
being rare, the hardship was found and qada' should not have been imposed, but it was 
imposed. We feel that the basis that applies has been stated by the Author in the previous 
issue. The reason is that in fainting, the rational faculty ('aril) is not totally lost, and the 
person is to be treated, in some respects, like one asleep. In other words, his ahliyyat al-adif 

though slightly affected is still working, therefore, liability is created and he should 
perform qada'. As compared to this, in insanity, 'aril is gone and so is ahliyyat al-ada',  
therefore, liability is not created. In this state, he did not understand the meaning of 
the words, "he who sees the month of Ramadan," because he was insane throughout the 
month of Ramadan. The next issue designed by the jurists creates a problem for this line 
of reasoning and is mentioned in issues for the calss (2). 
'Considering a part to apply to the whole. 
83  Issues for discussion in class (2).—When we reach this line, we realise that the genius  

of the great Imams, who designed these cases, in full display; namely Imam Abu Hanifah 
and his disciples (God bless them all). The case beginning with the words, "If a person 
suffers a fit of fainting... ," must be assumed to begin a series of related cases that chal-
lenge the mind of the student and show a total interaction between filth and usal al-fiqh. 
In this case, the jurists are saying that the worshipper has retrospective liability for fasts 
that were lost even if the worshipper had lost his mind during that period. For those 
who wish to see the details of the issues may look at the discussion of 'aql in the topic 
of sawm in al-Kasani, Bada'r al-SariT, VOL 2, 224-26. The rule of hardship has been 
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a and temporary insanity. It is stated that this is in the Zahir 

a  R w yah 
I reported from Muhammad (God bless him) that he did 

cBOOK oic,no ;el nva:i BASTINGl a. tis  

make 
a distinction between the two because a person attaining majority 

in a state of insanity is linked with the case of a minor for whom the 
khitab 

(communication) is not found as distinguished from the case where he 

attained majority when sane but became insane later.84  This is the view 

preferred by some later jurists. 
A person who does not form the niyyah throughout Ramadan, either 

for fasting or not fasting, is under an obligation to offer qada' for the 

month. Zufar (God bless him) said that the fast of Ramadan is performed 

without niyyah by one who is in sound health and is resident

e
, because 

invoked there too. Nevertheless, we would prefer the discussion without reference to 

hardship in performance due to the reason mentioned above. 
In the previous issue, the insane person was not obliged to offer 

qada' as he did not 

have ahliyyat al-ada' (capacity for performance). This argument is given here by Zufar 

and thereafter al-Shafil (God bless them). They maintain that liability for the past days 

lost prior to recovery is not created, because the insane person did not have 
ahliyyat al-

arid . To this the Author replies that obligation is of two types: the obligation of owing 
the fasts and the obligation of keeping or performing the fasts. Performance depends 
upon ahliyyat al-ada', while owing the fasts depends upon ahliyyat al-wujab, which is 

planted in the dhimmah (human personality). This person lacked the ability to perform 

in those days, but not the ability to owe fasts, because his dhirnmah was fully developed. 

For this to happen, however, an additional factor was required and that was the "cause
"  

that creates the obligation or triggers it so to say. When this person was insane for the 
whole period, the cause passed him by or was not activated as he really did not "see the 
month of Ramadan." When he recovered in the middle of the month, the cause of seeing 
the month was activated along with the command that created the obligation: "fast for 
the month." He, therefore, was placed under an obligation for the whole month. On 
recovery he faced the text: "The Pen has been lifted from three persons: the minor until 

he attains bulugh; the insane person till he recovers; and the person sleeping till he wakes 
up." The Pen here is to be read as one "requiring performance"  and not in the sense of 

"he owes nothing," otherwise the person sleeping though the maghrib prayer would 

not be liable for gaga'. Accordingly, this person is to fast for the remaining days and 

is to offer those lost by way of qada' for he owes them due to a perfect dhimmah. The 

logical quesiton is: what about the minor? He should also be liable for all the previous 
fasts, because he has ahliyyat al-wujab and he witnessed the past months of Ramadan. 

The response is that the minor does possess ahliyyat al-wujab, but it is deficient. His 

ahliyyat al-wujab is perfected upon attaining bulagh, and for certain things meeting 
kthneowads bdietisconal condition of rusted. Thus, he does not acquire the liability of "owing" 
the 'ibadat, but the person with the perfect dhimmah does. God, the Exalted and Wise, 

: li  that 
aist 

 of the minor, 
 this tor a  

tordis we have discussed above. 
eeofthoevinsane person with a perfect dhimmah 

from 
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abstaining from eating and drinking is a duty for hvvianl

y 

.olfzull  1(40 to 

like the gifting of the entire 
nisab 

(amount due by 

way it is performed it will be reckoned on account of Rah

in:daitinni:Ehbtaaistpthejoevuoerse:t 

worship, and 
the topic of zalcat. 

worship is not possible without 
niyyah. In thse is the intention to attain nearness to God," a ' 

person!' We maintain that the duty is to abstain by way of 

htalisyyhaehehoefxtphleain ri 

the fast is kept without 
niyyah 

in his view." Abti Ynsuf and M
iounh 

eats, there 
is no expiation for him, 

according to Abu- 
Hanifah (aGstol:d-blens; him).87 Zufar (God bless him) said that he is liable for ex iar 

If a person wakes up without having formed the 

ni ah f f 

.ame: because

e.„ under 

(God bless them) said that if he eats prior to the declining of the ;tin em

xpai-ation becomes obligatory, because it amounts to the loss of the possibility 
of preserving the fast, thus, it is like usurping from the usurper." Accord-ing to Abu Hanifah 

(God bless him), expiation is linked to the rendering 
of the fast invalid. This is not possible here as there is no fast without a niyyah. 

If a woman begins to menstruate or enters the postnatalper iod, she may break the fast and then offer 
qadie. This is distiguished from prayer, because she faces hardship in performin

g  it as qada
n

'. This has pre-ceded in the topic of salat. 

If a traveller arrives in the city or a woman attains purity in 
part of 

the fast, both are to abstain from eating and drinking for the remaining day. 
Al-Shafi'i (God bless him) said that abstention is not obligatory. This 

disagreement governs the case of every person who acquires the liability 
of fasting when he was not liable at the commencement of the clay. 9" He 
says that adopting a state similar to one fasting is a substitute for fasting, 
therefore, it is not obligatory except for one who was initially liable  like 
one breaking the fast intentionally or even by mistake. We maintain that  

115It amounts to the payment of zakat. 
"And that is reflected through 

niyyah in this present case. m7
Prior to the declining of the sun or after it. 

"That is, the Myyah 
is not needed for the obligatory fast, in his view, and the person is under a duty to fast. 

'9For determining who will compensate the thing 

for expiation. usurper prevents the restitution of property. The case here is being compare 
misappropriated. ' 

9

"like an unbeliever converting to Islam, a minor attaining puberty, 	

e second 
I 11   liability  

person recovering. 	

, compared to ha i ity 

or an insane 
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it is obligatory' due to the requirement of the time and not as a substi- 

tute 
	time.92  This is distinguished from the case of the 

tute as it is a revered 
 woman, the person who is ill, and the traveller insofar as 

li
the fast is not obligatory for these people as long as the excuse lasts due to 
the existence of an obstacle for adopting a similar state93  just as a reason 

exists now for adopting the state of the fast. 

He said: If he wakes up for the morning meal (sahr) thinking that the 
dawn has not arrived as yet, when it has, or he eats thinking that the sun 
has set, when it has not, he is to abstain from eating for the rest of the 
day in order to meet the requirement of the time as far as that is possible 
or to avoid the levelling of an accusation against him. He is now liable for 

qada' because it is a claim that is to be met with a similar duty, as in the 
case of a person who is ill or travelling. There is no expiation for him. The 
reason is that the offence is deficient due to lack of intention. It is in this 
context that TImar (God be pleased with him) said, "We did not intend 
a sin, the qadd of a day is easy for us:'94  The meaning of dawn (above) is 
the second dawn, the meaning of which we explained in the discussion of 
salat. 

Thereafter, the morning meal is recommended, due to the words of 
the Prophet (God bless him and grant him peace), "Take the morning 
meal for there are blessings in the morning meal."" It is recommended 
that the meal be delayed, due to the words of the Prophet (God bless him 
and grant him peace), "Three of the traits of the Messengers are: breaking 
the fast promptly, delaying the morning meal, and brushing of the teeth 
(siweik)."" The exception is when the subject is not sure about the dawn, 
which means that the probability is the same for him. It is preferred for 
such a person to abstain from eating in order to avoid the prohibited, 
but it is not obligatory for him, thus, if he does eat, his fast is complete. 
The reason is that the presumption is that it is night. It is reported from 
Abu kianifah (God bless him) that if the person is in a situation where he 
cannot discover whether the dawn has arisen or the night is moonlit or 

As an initial and not a substitute obligation. 
9213ecause of which kaffarah is imposed on the person who breaks (violates) his fast. 
93Where fast is prohibited, adopting such a state is not allowed. 
"It is recorded by Ibn Abi Shaybah. Al-Zaylal, vol. 2, 469. 
"It is recorded by all the sound compilations, excluding Abu Dawud, from Anas ibn 

Malik (God be pleased with him). Al-Zaylai, vol. 2, 47o. 
"It is recorded by al-Tabarani in hsi Mu jam. Al-Zaylal, vol. 2, 47o. 
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cloudy, or if his sight is defective and he is not sure, he is not to eat. [fi
le  eats he has sinned due to the words of the Prophet (God bless him 

and grant him peace), "Give up what creates doubt for you for what does not 
create a doubt."" lf, however, he is convinced that he had the morning 
meal when the dawn had arisen, he is under an obligation for 

qadd acting upon predominant conviction and there is precaution in this. According 
to the Zahir al-Riwayah there is no qada' for such a person. The reason 
is that certainty is done away only with an equal certainty.° If it becomes 

manifest that the dawn had arisen, there is no expiation for him. The 
reason is that he based his action on a legal rule and intention (for the 
deviation) cannot be established. 

If a person is not sure about the setting of the sun, breaking the fast 
is not permitted to him, because the presumption is that the day contin-
ues. If he eats (breaking the fast), he is liable for qada', acting upon the 
presumption. If his predominant view is that he ate prior to the setting 
of the sun, he is liable for qada' according to the unanimous narration, 
because of the presumption of continuity" of the day. If he is not sure 
about it, and it is apparent that the sun had not set, it becomes neces-
sary to impose kaffarah (expiation) on him in view of the presumption 
of continuity, which is the continuity of the day. 

Where a person eats during a fast out of forgetfulness and believes 
that this has terminated his fast, if he then eats intentionally, he is liable 
for qada', but not kaffarah (expiation). The reliance for his (confused) 
belief is on analogy, thus, doubt is established (doing away with expia-
tion). If the tradition' has reached him and he has understood it, the 
same ruling is given by the Zahir al-Riwayah. It is, however, narrated 
from Alma Hanifah (God bless him) that expiation becomes obligatory. 
The same is narrated from the two companions. The reason is that in 
such a case there is no confusion and there is no doubt. The reasoning  

and then eats intentionally, he is liable to 
qacia as well _as kaffa rah, 

because his belief (in this case) is not based upon a 
shar`t (legal) evi-

dence, unless a jurist gives him a ruling about the terminating of the fast, 

as a ruling is a legal evidence as far as he is concerned.' If the tradition 

reaches him and he relies upon it, the same rule (of no 
kaffarah) applies 

according to Muhammad (God bless him). The reason is that the saying 

of the Messenger of God (God bless him and grant him 
peace) is not to 

be lowered in comparison to the ruling of the 
mufti. A disagreement on 

this is narrated from Abu Yasuf (God bless him) who maintains that the 

layman is under an obligation to follow 
theftiqaha' fr he lacks the eo he 

f t

xper-

tise to interpret the traditions.' If he is aware of the o 
interpretation  

tradition, he is liable for kaffarah due 
to the lack of doubt. The opinion 

oopf palo-sAewszana'ai l(oGgyo.d bless him) does not give rise to shubhah (doubt) as it 

If he intentionally indulges in slander (or backbiting) and then eats, 

he is liable for qada' as well as kaffarah, whatever the situation. The rea-

son is that breaking the fast opposes analogy, and the tradition" has been 

interpreted differently by consensus (iinul`).'"4  

If a woman is asleep or one who is insane is subjected to intercourse, 

when she is fasting, she is liable for qad a ', but not kaffarah. Zufar and al-

Shafi'i (God bless them) maintain that there is no qada' on the analogy of 

olancekeoaftiiio-igteinntiaosot.aIo o  te of forgetfulness. The excuse here is stronger than the 

s rare. Kaffarah is not imposed due to the absence of 

an offence (on her part). 

our view, the state of forgetfulness is very common, 

while this situation i 
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fa

r the first view is based upon the existence of legal doubt due to anal-

di . 

 is not negated through knowledge (of the tradition), as in 

t
he case of a father having intercourse with his son

,s slave girl. 
ogy, ariu 

this 

If he submits to c
upping and believes that this has broken his fast, 

"It is recorded by al-Tirmidhi as well as al-Nasa'r. Al-Zayla 'I, vol. 2, 471. 
98ThiS is a well known qa`idah fighwyah, as pointed out earlier. 
49./stishab. 

'See the discussion under the next rule about reading or hearing traditions and 
understanding them to derive the law. The tradition referred to is one that requires 
the continuation of the fast for it is God who has fed the worshipper. Al-Zayla'i. vol. 2, 
472.  

'The rule is that the ruling of the faqih is the (only) dalil for the mmallid. 

'"This is to be noted, especailly by those assessing the law for themselves on the 
internet, without possessing the required expertise. Our suggestion would be that they 
should try to acquire the expertise. 

'"He is referring to the tradition that implies that backbiting leads to the breaking of 
the fast. One such tradition is recorded by lbn Abi Shaybah. Al-Zayla`i, vol. 2, 482. 

'"That is, to mean that he loses the spiritual reward (thawab) of the fast. 
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The tradition conveys the prohibition of fasting nn  the  two  'ids. 

while the oath requires it for another reason, thus, we combine the two 

because both require an obligation, except that 
nadhr requires it for itself, 

The two jurists maintain that the two aspects do not repel 
each other, 

but with the intention of both the actual meaning is given preference. 

include both. Further, the figurative meaning is fixed through intention, 
whereas the second meaning is dependent upon it and intention does not 

that the actual (first meaning) is not dependent upon 
niyyah (intention), 

that vow is 
the actual meaning, while oath is the figurative meaning  so 

view it will amount to a 
yamin. 

Abu Thsuf (God bless him) maintains 

 
Abu Yusuf 	Muhammad (God bless them), while according to 
an oath, it will amount to 

yamin and nadhr in their view, while  in  his 

to Abu Hanifah and 

"He is referring to the tradition of `Ilmar (God be pleased with him) recorded by al
- 

When he intends both, it will amount to 
nadhr as well as yamin according 

statement and he has 
determined this meaning, while negating others. (5) 

nadhr, it 
will amount to an oath as the oath is the probable meaning  of his 

r
equirements. (4) When he intends an oath and intends h that it iste ts  

not a 

to nadhr for he has made the 
vow in its legal form and as accepd i 

a nadhr 
and intends that it is not an oath, in such a case it will amount 

When he intends a nadhr (vow) and nothing else. (3) When he intends 

day. This issue has six 
cases: (a) 

When he does not intend anything. (2) 

for the expiation for the violation of an oath, that is, if 
he eats on this 

undertaking for he has performed it according to the obligation. 

order to fulfill the obligation. If he does fast on 
that day, he discharges his 

that is associated with the fast. Thereafter, he fasts by way of 
qadie in 

his nadhr 
is valid, but he eats on this day in order to avoid the violation 

which is the giving up of the response to the invitation from God. Thus' 
fasting is legally valid, while the prohibition pertains to something elsoer 
of a prohibition about fasting on these days.'" Our view is that a tsiv

tente 

maintain that this is a vow to undertake a violation, due to theleng: They 

our view, with Zufar and al-
Shaft 

(God bless them) disagr iese.sound in  

that day and then fast by way of 
qaciee. This nadhr (vow) ' 

If he says, "I will fast on the day of sacrifice for God," he is to eat o

n  

If he had intended 
an oath (gamin) (instead of a nadhr), he is liable 

(God bless him), it will amount to 
nadhr. (6) If he intends 

40.2 WHAT A PERSON IMPOSES ON 
HimsELE 
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in 
order to act upon both evidences just as we combine the two aspects 

of a donation an
d compensation in the case of a gift contingent upon 

qada 

compensation.  

days. Likewise, if he does not identify the year, but stip- 

ulates 	

will fast this year for God," he is to eat on the day of Id 
If he says: "I 

of sacrifice, and the days of tashrfq. He is then to offer 
ai-fitr, the day o is that a vow pertaining to a certain year -' for them. The reason 

includes these 
sni  soenc uot fi 

vthese  
e fasting;    d ays  because  H  e is

, however, 
consecutive too 

offer  
fasting ad

_ in consecutive
cnoont s elead t vt oe  

dtulhaeaytseexsinccluothis category as far as possible so that consecutive performance 

is achieved. This invokes the disagreement of Zufar and al-Shaft`i (God 

bless them) due to the proscription of fasting in these days and that is in 

the words of the Prophet (God bless him and grant him peace), "Beware, 
do not fast in these days for they are the days of eating and drinking as 

well as interacting with your spouses."' We have already provided the 
interpretation of this and the excuse applicable. If the person does not 
stipulate consecutive fasting, it is not permitted to him to fast on these 
days. The basis is that the objective should be one that can be performed 
completely and here the objective of performance is deficient due to the 
existence of the prohibition. This is distinguished from the case where he 
specifies the objective with the accompanying deficiency. In such a case 
performance conforms to the acquired obligation. He said: He is obliged 
to offer kaffarah (expiation), if he had intended an oath (instead of a 
vow). The reasoning pertaining to this has preceded. 

A person who wakes up in the morning on the day of sacrifice in 
a state of fasting and then breaks the fast is under no obligation. It is, 
however, narrated from Abu Thsuf and Muhammad (God bless them) in 
al-Nawidir that he is obliged to offer gado-  The basis is that commence-
ment (of the fast) makes it binding as in the case of the vow. It resembles 
the  

commencement of prayer in timings that are disapproved. The dis-
tinction according to Abu Hanifah (God bless him), which is the basis 
of the ?Air al-Riwayah, is that by mere commencement of the fast he is 
considered to be one fasting so that a person taking an oath of not fasting 
would violate the oath through such a state and would be violating a pro-
scription by commencement, therefore, it is necessary to annul it and not 

'The tradition has been recorded from several Companions (God be pleased with at ho  edmA)b. a ye  Different versions _vzerasvilaonis vol, z re,c4o8r4d—e8d5.by al-Tabarani, al-Dar'qutni, Ibn Abi Shaybah 
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for the excess prayer either. The stronger view, however, is the first.'°7 G
od 

qada'. According to Abu Hanifah (God bless him), gala' is not imposed 

protection of the act performed is necessary and he pays for it 
through 

that an oath of not praying is not violated by mere commencement. The 

a vow, which is the cause of the obligation nor by mere commencement 
in prayer, for example, till he completes a rak rah. It is due to this reason  

protection. He does not violate the proscription by the mere 
making of  

protect it. Its protection is not obligatory as obligation depend
s  on such 

Al-Hidayah 	
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Chapter 41 

ftikaf (Seclusion in a Mosque) 

'°2That is, the obligation of gads'. 

lie said: rtikaf 
is recommended. The correct view is that it is a sunnah 

nni'akkadah,' 
because the Prophet (God bless him and grant him peace) 

performed 
it persistently in the last ten days of Ramadan.2  Persistent per-

formance is an evidence of sunnah.3  

rtikaf is remaining inside the mosque with a fast along with the 

niyyah of rtikal The essential element (rukn) is remaining in the 

mosque, thus, it comes into existence because of it, while fasting is a 

condition for it. Al-Shafi`i (God bless him) disagrees about this. Niyyah, 

however, is a condition for all acts of worship. He says that a fast is an act 

of worship and is a primary act in itself. It cannot, therefore, be a condi-

tion for another act. We rely upon the words of the Prophet (God bless 

him and grant him peace), "There is no i`tikaf without a fast."4  Analogy 
in the face of a transmitted text is not acceptable. Thereafter, fasting is a 
condition for the validity of the obligatory forms on the basis of a unani-
mous narration. In a narration of al-Hasan from Abu Hanifah (God bless 
him), it is also a condition of validity for its voluntary type, on the basis 

di

trig4oliksfsuPnonina  

ci5.TiFhufertohbeiri,giattoisrya communal  

her);  Al-Zaylei, vol. 2, 486. 

'It 

'his recorded 

sunnah mu'akkadah in the last ten days of Ramadan covering the entire ten 
munal obligation for the residents of each town. 

'It is recorded in all the six sound compilations from `A'sishah (God be pleased with 

I.,' 
restores 

or God for afdoarym,„  

the dmouuatkskeavdear ha l,  times, the tchaes 
case,  

term 
 mentions
sunna husietdexinplbi 

explicitly. 
of fiqh is in the m e a n-

ecorded by al-Dar'qutni and al-Bayhaqi in their Sunan. Al-Zaylal, vol.  486. VO . , 

arises  when hme no 
month 

hp eorrs ohne  makes ems aa  kveo 
it conditional

csoa ny in gt i,o'n' 

mences  it and it is not in response to a vow. 	

la lwbilyt  
i).'eodr coestores the health of so and so." In case of the nafl (voluntary) etikiif, the worship- 

suanydi 
saying, 

t,  a klef  
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of the apparent meaning of what we have related. On th 

the worshipper can sit in the supererogatory prayer even when 

a fast. The reason is that the 
nall 

is based on ease. Do you 

not 

bless him), the minimum (voluntary type) is a 

narration in the 
Kitab al-Asi, 

which is the opinion of day 
 h 

n

arration it cannot have a duration of less than one da Aeccboarsd

iswinoitgf:toh: 

moment ananclin.lad (G 

see that 

1:00 a 

the ability to stand. If 

he has begun it and then cuts it off he is 

has 

liable for qacy 
according to the 

narration of Ki tab al-Asl, because it 
not not determined, 

therefore, cutting it off 
does not amount to its nullifica-

limited by one day like the fast. 

tion. Ac
cording to the narration of 

al-Hasan he is liable for  
Thereafter, 

	

	
qadcY, as it is 

Vtikaf 
is not valid except 

in a congregational mosque, 
due to the statement of  no 	 Hudhayfah (God be pleased with him 

rtikaf 
except in a congregational mosque. It is 

	

), "There is 
narrated f rom A 

Hanifah (God bless him) that it is not valid except in a mosque 

in which all five prayers are offered.7 The reason is that it is a worship that 

waits for prayer, therefore, it is specific to a location where such prayers are offere 
As for a woman, she offers 

rtikaf 
in the mosque of her house, as hats   

the place of her prayer and that is where her worship waits for prayer.' If there is no place of prayer 
in her house she makes a spot in it a place of prayer and performs 

rtikaf in it. 
The worshipper 

 is not to come out of the mosque, except to meet a need9  or for the Friday prayer 
(jumuith). As for need, it is permitted on the basis of the tradition of `A'ishah (God be pleased with her), "The Prophet (God bless him and 

grant him peace) did not come out of 

h
is place of rtikaf 

except to answer the need of a human being."' Further, 
the occurrence of these needs is expected and 

it is necessary to come o

ut 

to meet these needs, therefore, coming out for them is an exemption. 
He 

is not to linger on 

after purification, because what is established on the 

6It is recorded by al-Tabarani in his Mujam. Other versions are recorded by al-Bayhaqi. Al-Zayla`i, vol. 2, 49o-91. 
'That is, a mosque other than the jeni'. In the case of the jatni`, Ptikaf is valid even if 

all five prayers are not being offered in it. 'According 
 to Qadahan, if she does it in a mosque, she needs her husband's per-mission. 

9
That is to answer the call of nature. 

'It is gharib 
in this version, however, a similar tradition has been recorded by all the 

six sound compilations. Al-Zayla'i, vol. z 491. 
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ifif is limited to the extent of the need."  As for jumu`ah, it 
basis  of necess '1 

is  one of the 
most important of his needs and its occurrence is expected. 

Ai_shaft-  1 (God be 	
said that coming out for jumu cah invalidates 

the rtikaf,becaus

e bless 
s liim) is possible for the person to undertake it in the jeimi`  

(central mosque of the 

city) 

. We maintain that rtikaf is permitted in each 

mosque, and when it is 
legal necessity that permits exit from the mosque. 

He is to come out 
when the sun has declined, because the communica-

tion requiring jumu`ah 
becomes directed at him after it. If his location 

is far removed from it, he is to come out at a time that will enable him 

to catch the prayer and four raleahs prior to it.' In another narration, 

it is six rakahs, four for the sunnah and two for greeting the mosque. 

After the prayer, he should have time for four or six in accordance with 

the disagreement about the sunnah of jumu`ah. The sunnah prayers are 

subservient to it and are, therefore, associated with it. If he stays on in 

the jarrii` mosque for a period in excess of this, his rtikaf is not rendered 

invalid, because it is a place of rtikaf, except that it is not recommended 

as he is bound to perform it in one mosque. He should, therefore, not 

complete it in two mosques without necessity. 
If he moves out of the mosque (even) for a moment, without an 

excuse, his rtikaf becomes invalid, according to Abu Hanifah (God bless 

him) due to the existence of a negating factor. This is based on qiyas. The 

two jurists maintain that it is not invalidated, unless it is for more than 
half a day. This is based upon istihsan, because there is a necessity for 

minor exits. 

of coming out for them. 

He said: As for eating, drinking and sleep, they take place at the loca-
tion of his i`tikaf. The basis is that there was no place of abode for 

the 

Prophet (God bless him and grant him peace) except the mosque.`;  Fur-th  

Tss 
er, it is possible to meet these needs in the mosque, and there is 

necessity of 

is no harm if he undertakes sale and purchase inside the 
mosque without bringing the goods into the mosque. The reason is that 

he may be in need of this especially when he cannot find one who can 
meet his needs. The jurists have, however, disapproved the presentation 
of goods inside the mosque, because the mosque is protected against 

ih

l:Trhis is a efieidah fiqhiyyah, and its meaning is clear here. 
The assumption is that he will proceed to the jame mosque for offering jumu'ah. 

-Zayla`i says that this is known through various traditions and supporting texts. 
vol. 2, 491. 
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interference by the rights of individuals and these 
	

n 
rAsi/xG  

  
transactions '   a such rights. The activity of sale and   purchase   inside the mosque   

tins   \d-i-se. 

purchase."14  
from your mosques,"   up   to the   point   where   he   sa'd   "An 

Prophet (God   bless him and grant him   peace)   "Keep
,   youdr   children 

approved for persons other than the   
muctalcif 

due to the   wuorrdssa    loe  of   tnhde,  
   away 

He said: He is not to utter words that are not decent, however   total 
silence is disapproved for him. The basis is that a fast of silence does   not 

what is sinful. 
achieve a nearness to God in our 

sharrah"   
though he is to avoid uttering 

Sexual intercourse is prohibited for the 
mu ctakif,   due to the words of the Exalted, "Do not approach your wives when you are in a state of 

i`tilail in the mosques."' Fondling and kissing are prohibited likewise, as they 
lead to sexual activity, thus they are prohibited as that activity is one of 
the prohibitions of this form of worship just as it is a prohibition for the state of il7ratn. 

This is distinguished from fasting, because abstaining from 
sexual activity is an essential element and not a prohibition, therefore, 
these two acts will not lead to it. 

If he indulges in sexual intercourse during the night or the day, 
intentionally or in a state of forgetfulness, his 

Ptikaf stands nullified. The reason is that night is equally the subject-matter of 
rtikaf, as dis-tinguished from fasting, and the state of 

rtikaf is a constant reminder, therefore, forgetfulness is not admissible as an excuse. 

If he has physical contact without penetration of any kind and ejac-
ulates or kisses or fondles and ejaculates, his 

Vtikaf stands nullified. The 
basis is that all this falls within the meaning of sexual intercourse and 
even the fast is rendered invalid due to such activity. If he does not ejac-
ulate, the fast is not rendered invalid even when he is in a state of ihram, because 

 in that case it does not fall within the meaning of sexual inter-
course, which is the invalidating factor, therefore, it does not invalidate the fast. 

He said: A person who makes obligatory for himself an rtikaf of a certain number of days is bound to observe the 
i`tilcaf of the nights of those days as well. The reason is that the mentioning 

of days  is  in 
"It is related from  

skins are 	 several Companions (God be pleased with them). 
"'Her recorded by Ibn Majah and others. Al-Zayla`i, vol. 2, 

491 
	Different ver- ''It 

is practised by the Magians. 
'Qur'an 2:187 	

93. 	

,...- 

 

Al-Hidayah 

des  is  t,r, fAsTiti

fashion 

 

" I.  hhatvse a  not owt e  sue.  er 
 rnhye nights 

   
and includes  tobue 

for
gIsictis nit ha  anty  cdoaryrsesprrohned intention. 

ghts are in consecutive order even 

1i:hails shcn:oenic lidc:Isnfruiescsdeousecrnat 

 
the 

 vht:e'evfeaonsr
lotgda s that is built upon separation for the nights are not 

an 1s 	
.d. 

order is not stipulated. The basis is that 
rtikaf is built 

order, because all timings are acceptable to it, as distin-

acceptable 

for the fast. Thus, fasts are obligatory with separation even if 

the person 
expressly stipulates a consecutive ord I 

er. f he ree
fe

d an inten-

tion for the days alone, the intention is valid, for t is dtd towards 

the Iafctth
uaelperson 

object. 
makes the i`tikaf 

of two days obligatory for himself it 

becomes binding along with the nights, but according on i 
to a Yasuf (God 

bless him), the first night is not included!' The reas

A
s
b 
 that the dual 

form is not the plural, while the middle night is necessary for establish-
ing a link between the two days. The reasoning of the preferred 

(zahir) 

opinion is that in the dual form, the plural is implied and is associated 

with it for acts of worship. God knows best. 

'7The night precedes the day as it depends on the moon. 
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Chapter 42 

The Obligation of Hajj 

Hajj is obligatory (iviijib) for free, major, and sane persons in sound 
health if they possess provisions and the means of travels in excess of res-
idence and necessities, along with the maintenance (expenses) of their 
families till the time of their return,' and (this) if the highways are 
secure. He (al-Quduri) has described it through obligation (wuji/b), but 
it means certain definitive obligation (farr1), whose definitive character 
has been established by the Book (the Qur'an), and these are the words 
of the Exalted, "To God belongs the claim, against people, of the hajj of 
the House."3  

It is obligatory in one lifetime, and only a single time. The basis is 
that the Prophet (God bless him and grant him peace) was asked whether 
hajj was obligatory each year or only once, and he replied, "No. It is but 
a single time, and what is in excess of that is supererogatory."4  The basis 
further is that its obligating cause is the Bayt (the House)' and that does 
not increase in number, therefore, the the obligation does not recur. 

Thereafter, it is obligatory with prompt compliance according to Abu 
YUsuf (God bless him).6  The narration from Abu Hanifah (God bless 

'By way of owning the riding animal or through ijarah. 
That is, average expenses that are just sufficient for their maintenance. The expenses 

and requirements mentioned later by the Author would make the expenses excessive. 
'Qur'an 3:97 
'It is recorded by Abu Dawfid and Ibn Majah in their Sunan. Al-Zayla`i, vol. 3, 1. 

akim has said that it is a tradition with sound isnad. APAyni, vol. 4, 140. 
6'Because hajj is attributed to it when it is said "hajj of the Bayt." 

This rule is the opposite of what was stated for a wapb muwassa% that is, an obli- 
gation  for  which the time provided is more than that required by it. In fact, the wnpb 

can be performed a number of times in the time provided. Take the case of the zuhr 

349 



BOOK V. plxGa,m,4„e  

him) indicates the same. According to Muhammad and al-ShaTi 

act of worship for a lifetime, therefore, the entire lifeti 

bless them),7  the obligation requires delayed complianm
ceebisecliakuestehit'ijin: 

is associated with a specific time and death durin
g  a year is not therefore, it is limited by way of precaution. Accordingl 

available for prayer. The reasoning for the first view is thyaththaseteonbiln

iegttl'uea 

formance has greater merit. This is to be distinguished from 
the trill:4s-of prayer, because death within such a (short) period is rare. 

Freedom and majority have been stipulated due to the words of the 
Prophet (God bless him and grant him peace), "A slave who h

as per. formed the hajj 
ten times and is then set free is under an obligatio

n  to 
perform the half of Islam; a minor who perfor s  the IA./ then attains majority is under an obligation to per

m 
 form the tia

ten times and 
of Islam's 

removed from minors. 
Further, hajj 

is a worship and liability for all (forms of) worship has been 

Sanity ( 'aril) 
is a condition for legal validity of (the imposition of) all obligations .9 

 The same applies to the soundness of limbs (and organs), 

prayer, for example. The rule followed there was that the command imposing the duty 
required delayed compliance. Here Abu Yusuf (God bless him) is saying that the com-
mand imposing the obligation of hajj requires prompt compliance, and Abu Hanifah 
(God bless him) is said to have upheld the same. Imam Muhammad (God bless him) 
is applying the rule in the same manner as it was applied in the case of prayer. Al-
Marghinani appears to be saying that the rule has been altered here on the basis of the 
likelihood of death. Thus, if hajj is delayed till the expected end of life, it is possible that the obligation 

 would be lost, because death may occur before that time. In the case of 
prayer, he says, the rule is applied as adopted, because death is not likely in the duration provided for the zuhr prayer. It can happen, of course, but the law is not based upon 
exceptions, rather it is based on things that usually happen. In other words, the applica-tion of a qa`idah usuliyyah has been altered on the basis of an external factor—the fear  
of losing the obligation due to death. 

7
A1-Shafi'l (God bless him) has reversed the rule too, because an absolute command,  

in his view, requires immediate compliance, but he prefers delayed compliance in this 
case. 

'It is recorded by al-Hakim  in his al-Mustadrak. It said that it is a sound tradition 

on the conditions of the two Shaykhs. It is also related by al-Bayhaqi. Al-Zayla`i, vol.3' 
6; al-Ayni, vol. 4,142. 

90b1 	 ed 9
Obligation in the sense of voluntarily accepting a duty. It is to be distinguished  

from 

 property. 
from liability that can arise in some cases, as in the case of an insane person destroying  
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because witho
ut them inability becomes certain!' If a blind man can find 

anetson  whom 
he can give provisions and travel expenses, even then 

Thr,,,arbleitwsnootjuorbisitIs 	8  for him according to Abu Hanifah (God bless him). 

gadt?sarYree and this disagreement has preceded in the Book 

la 	
for the invalid (one confined to a chair, for instance), accord- 

°Iat  Ar.bAusHanifah (God bless him), hail is obligatory, as he can perform 

lit -
through another. His case is similar to that of a person who is able to 

it  so through a seat on a riding animal. According to Muhammad (God 

bless  him), it is not obligatory for he is not able to perform it on his 
own, as distinguished from the blind person, who can do it on his own if 

guided—he is like one who has strayed away from the rites of hajj. 

It is necessary to possess provisions and the means of travel. This is 
the ability to rent one side (seat) of the riding animal or a loading animal. 
The possession of expenses during travel, while going and coming back, is 
also necessary. The Prophet (God bless him and grant him peace), when 
he was asked about travel (to the House), said, "Provisions and the means 
of travel."" If a person can hire the taking of turns with another on a 
riding animal, he is under no obligation (to perform hajj). The reason is that if 

the two take turns the complete means of travel (seat) is not found 
for the entire journey.  

It is stipulated 
that these expenses (mentioned above) be in excess of residence as well as 

necessities like a servant,' household assets and clothes as these things  
pertain to his primary needs. It is also stipulated 

directed by th 
o the sub 
n is that maintenance 

is a right that belongs to a woman, and subject (

s of the maintenance of his family till his return. The reason
raella st oh is be in excess  

i 
the right  f t h 

the law.13 
j 	abd) is prior to the right of the shot' (law) as 

at.Ti:iTIrtmhisuictsr,ehl:aat;bdnisfrivinoonaltj obligator
y for an invalid even if he Possesses all other things. The 

same would apply to old and enfeebled persons. 
asiel  several oCt ho emr sp.  aAnli_oznasy(1 aGio,  (God 

vol. 
13),leas8e.  cl with them) and recorded by 11Pr°

viding a servant today would be an excessive requirement. 
'3Such St iv– e  . 

alenlents occur many times in fiqh, that is, the right of the individual is to be 
"r d over the right of the sharrah. These statements need to be reconciled 

with the 

statement  
the priZS  O.  f those 

jurists who maintain 
that the public 

interest is to be preferred over 

th
ere is 

 a eclianshthe context of the 
rnaria,sid al-sharrah. 

It is to be noted here that in reality 

of th e herea, of two 

private interests here, an individual claim based on the interests 
‘11,1 0/.. 

 _.. tter and another based upon the interests of this world. To be specific, 1:11f? 
4'4  has Priori

tY over hi 'alit al-nafs, but 
this priority does not apply here. 
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Travel expenses are not a condition of the obligation  for the  • 

effor t re 

of Makkah and those living around it, because there is 0 	residents 
hardship in performance for them, and it resembles the " additional 
for proceeding towards the Friday congregation (juit)iiiiiis:(ttayilid)

((t)hpaetrsf.(1fregttlylii
riesda. 

It is necessary that the highways be safe as the, la 
is not established without such safety. Thereafter, it • • 	 aJJ 
condition of the obligation so that a bequest (for the performan

ce of h  

peace) 

is also not obligatory (at such a time). This is narrated(firr
tifioAnti 

(God bless him). It is said that it is a condition of mire 
not obligation, because the Prophet (God bless him and grant hinnil

icaen;i:Ifjnalhd) 
elaborated the ability to perform hajj to be (merely) provisions and the 
means of travel and nothing besides these.'4  

He said: It is deemed proper for the woman that she have with her 
a mahram (relative of the prohibited category) or her husband for per-
forming hall. It is not permitted for her to perform hajj in the company 
of anyone else besides these two when the distance between her and 
Makkah is a journey of three days.'5  Al-Shafil (God bless him) said that 
it is permitted for her to perform hajj when she departs with compan-
ions and there are with her trustworthy women for the attainment of 
safety through companionship. We rely upon the words of the Prophet 
(God bless him and grant him peace), "A woman is not to perform hajj 
except when there is a mahram with her."16  The reason is that without 
an accompanying mahram there is apprehension that she will be exposed 
to trials and such exposure increases by the merger (company) of other 
women with her. It is for this reason that seclusion with a strange woman 
is prohibited even when there is another woman with her. This situation 
is distinguished from the case when there is between her and Makkah a 
journey of less than three days, because it is permissible for her to depart 
without the mahram on a journey that is less than safar (three days). 

If she does find a mahram, the husband does not have a right to pre-

vent her (from proceeding for hajj). Al-Shafil (God bless him) said that 

'4He is pointing to the tradition that has preceded. Al-Zayla'i, vol. 3,10. 
"This view, and that of lmam al-Shafil (God bless him) below, when applied to 

situations other than hajj shows that there is very little restriction on the freedom of 
 

movement of women. Nevertheless, the rules for being alone with a strange woman 

apply. 
'It is related from two Companions (God be pleased with them). It is recorded by 

al-Bazzar and al-Dar'qutni. Al-Zayla'i, vol. 3, to-ti. 
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as her absence causes a loss of his (conjugal) rights. 

Our 
reasoning easoning 

right as 
 that the right of the husband is not predominant in 

and hajj is among them. 17  Thus, when the hajj being 

htehheiisalthiriastnriis a j 

the case 

 

of 

She has the right 
to depart with every type of mahram, unless he is 

rerogatory, he does have the right to prevent her. When 
d ts supe 

rii sig (who does not follow the directions of the sharrah), 
Performe 	• 

said that hajj does not become obligatory for her, because 

a  PMerab
sgiiea:.nt,:ivfeo(r)fhpe may assume the permissibility of marriage with her."' 

rists have sa 
our jurists 	(from exposure) is not attained through such 

aThe 
minor and the insane person are not considered for this category as 

protection is not attained through them. A minor girl who has attained 
of sensing desire is included in the meaning of a major so that no 

the 
	than a mahram is to travel with her. The maintenance expenses 

of the mahram are borne by the woman (performing hajj) as it is through 

him that she reaches the rites of hajj. The jurists disagreed about whether 

the presence of the mahram is a condition for the performance of the hajj 

(after reaching Makkah )."' 

If the minor attains majority, or the slave is emancipated, after wear-

ing the iltr4m, and they complete the hajj, it will not be valid as the 

hajj of Islam (the obligation). The reason is that their ihrdm (intention) 

was formed for the performance of a supererogatory hajj and cannot be 

converted to one for the performance of the definitive obligation. If the 
minor renews the iiiram prior to the station (al-Arafah) and forms the 
intention of the hajj of Islam, it is valid. If the (emancipated) slave does 
the same, it is not valid. The reason is that the ih ram of the minor was not 

"In this case, the private interest of the wife based on the interests of the hereafter is 
preferred over the private interest of the husband based on the interests of this world. 
In other words, the right of the shar' has been preferred over the right of the individual, 
as distinguished from the previous case of expenses where the right of the individual 
was preferred. The argument distinguishing the two cases may be that in the previous 
1,4Se where no expenses are provided an injury will be caused to her, an injury that may th

reaten her very survival. Such an injury is not being caused to the husband here. God knows  best. 

may expose the woman to injury for his own advantage. 

depart with permit marriage within the prohibited degrees. if this means that she can Elp
rart with a mahram who is a Christian or a Jew, then, this creates a problem as these persons 

 this
ns are not allowed to enter the Haram. 
perhaps  

pertains to entry into the Haram for a mahram who is not a Muslim. 
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'Qur'an 2:196 
"The tradition of 

dition of Ibn Mas` Cid 
3°It is recorded by 
"It is recorded by 

Al-Zaylal, vol. 3,16. 

`Ali (God be pleased with him) is recorded by al-klakim. The tra-
(God be pleased with him) is gharib. Al-Zayla`i, vol. 3, 16. 
Muslim. It is also mentioned by al-Bukhari. Al-Zayla`i, vol. 3,16. 
al-Bukhari and Muslim from `A'ishah (God be pleased with her). 

4111  P1LGKIMAGE  
D0014  

ho is inside the miqat has the permission to enter Makkah 

A Persa-w  ithout the ihram, because he enters Makkah repeatedly, 

obligation ram each time he enters will cause hard- 

afbordbitnisPn'eseidnstiv„th:e  like 
the residents of Makkah for whom moving out of 

shiP' an
d then reentering it without the ihram is permitted on account j-le is,  t"'"" 

m 	h aneds,  as distinguished from the situation where he intends to 

of their n
eeds, and this happens sometimes so there is no hardship. 

perform the rit
es, 
	. _ 

if he  wears the thram prior to these mawdqit it is permitted, due 

A 
f the Exalted, "And complete the hajj and the `umrah for 

wor,is o 
to the 

o28 Completing 
is the wearing of the ihram from the huts of the res-

God ts (on the outskirts). This is what was stated by Ali and Ibn Masud

1(dGeond be  leased with them).29  There is greater merit in wearing the ihram 

prior to p the mawaqit, because the interpretation of "complete it" implies 
this, there is greater effort involved, and there is greater reverence. It is 
narrated from Abii Hanifah (God bless him) that there is greater merit in 
it if the person is confident that he will not indulge in the prohibited (in 

the longer 

For 
 ohonrmaerappneesrrstiohoned  1-1)w.il that is in between the miqat and the Haram, because 

who is inside the miqat, the limit for him is the Hil, 

it is permitted for him to wear the ihram from the huts of the residents, 

and what is beyond the miqat up to the Haram is a single location. 

For a person who is at Makkah, the limit for him for hajj is the 
Haram itself and in the case of `umrah it is the Hil. The reason is that 
the Prophet (God bless him and grant him peace) ordered the Compan-
ions (God be pleased with them) to wear the ihram for hajj from within 
Makkah3° and ordered the brother of `A'ishah (God be pleased with both) 
that he should within the Hil. make her commence the ihram from Tan'im,3` which is The   

reason is that the performance of hajj is at Arafah, 

form of  is journey 
the 	Thus, the ihram is from the Haram so that one 

o purney towards it is realise 
`umrah is at the Haram, therefore, 

As compared to this, the perfor- 
mance of the 	 , erefore, the ihram for it begins at 
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binding upon him due to the lack of legal capacity (f
or  

‘—" "t). As far  
the ihram of the slave, it became binding, and it is not possible f

or  hirn  exit from it after having commenced a hajj other than the obligatory 1, .? God knows best. 
7 :Qv, 

42.1 THE MAWAQIT  

The mawaqit (limits)' that a person is not permitted to 
in a state of ihram 	 cross are five. For the people of Madinah it • s 
Hulayfah;22  for the residents of Iraq, it is Dhat (Irq;23 	

, i 

for the 

c t r:z 

residents  of Syria, it is al-Jahfah;24  for the residents of Nejd, it is Qarn;an d f
or the  people of Yemen, it is Yalamlam. This is how the Messenger of God (God 

bless him and grant him peace) determined the limits 
(mawaqit) for these people." The benefit of fixing the limits is the prevention of delaying the 

ihram till beyond them. The reason is that crossing them otherwise is not 
permitted by agreement. 

Thereafter, a person coming from a distance (afaqi), if he reaches the miqat with the intention of entering Makkah, is under an obligation 
to wear the ihram whether or not he has formed the intention of per-
forming hajj and ̀ umrah, in our view. This is based on the words of the 
Prophet (God bless him and grant him peace), "No one is to cross the 
miqat without the ihram." 26  The reason is that the obligation of ihram is 
due to reverence for this noble area, therefore, persons performing the 
hajj or the ̀ umrah or other ritual are the same for this purpose.27  

"The word miqat in its primary meaning applies to time, but has been borrowed to 
apply to a location. In other words, it is the location for wearing the ihram. 

"The Prophet (God bless him and grant him peace) stopped at a location where there 
was a tree. 

"The location for all pilgrims coming from the east. 
"'For the people of Egypt, Maghrib and Syria. 
"It is recorded by al-Bukhari and Muslim through different channels. Al-Zayla'i, vol. 

3, 12. 
26It is recorded by Ibn Abi Shaybah. Al-Zayla`i, vol. 3,15. 
27The text of al-Hidayah is somewhat different in different books here. In al-Ayni's 

al-Binayah, in place of "persons performing the hajj or the `umrah" the text reads the 
trader or the resident." Accordingly, he interprets the words "whether or not he has 
formed the intention of performing the hajj and the ̀ umrah" to mean "even if the person 
is coming in for trade." Al-Ayni quotes al-Shafi`i (God bless him), who says that the 
person need not wear the ihram if he does not intend the rites. 

PN 
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the Hil, except that Tan'im is preferred as it is mentioned i
n th God knows best. 	 the report. 

Chapter 43 

The  ittraM 

when 
a person desires to wear the ihram,' he is to bathe or perform 

m
inor ablution, but bathing is better, on account of the report that the 

prophet (God bless him and grant him peace) used to bathe for his 

ih ra in,2  It is, however, for cleanliness so that the menstruating woman 

will 
be ordered to bathe, even though it is not a fard for her. Thus, minor 

ablution stands in place of bathing as in the case of the Friday congrega-

tion (jumu`ah),3  but bathing is preferred as the meaning of cleanliness is 
perfect in it and also because the Prophet (God bless him and grant him 

peace) chose it. 

He said: He is to wear two new cloths or those that are washed as 

a loin cloth and as a covering. The basis is that the Prophet (God bless 
him and grant him peace) put on the loin cloth and the top covering at 
the time of his ihrarn.4  The reason is that this person is forbidden from 
wearing stitched clothes. It is necessary to cover the private parts and to 
repel heat and cold. This is attained through what we have identified. New 
cloths are preferred however, as they come closest to purification. 

He said: He is to apply perfume if he has it. It is reported from 
Muhammad (God bless him) that he disapproved the use of a thing as 
perfume when its substance continued to remain on the body even after 

'That is, when he intends the performance of hajj. 
21t is recorded by by al-Tirmidhi, al-Dar'qutni and al-Tabarani. Al-Zayla`i, vol. 3,17. 

The Author is indicating here that bathing is not obligatory. The 4ahiris maintain that 
it is obligatory 

3And the 'id. 
41t is recorded by al-Bukhari in his Sahih. Al-Zayia`i, vol. 3, 18. 
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wearing the ihram.5  This is also the view of Malik and 
al_shafic. bless them). The reason is that this person is like one who 

h 

prohibited (God 

perfume after wearing the ihram. The well known intergprraentattiaohsintlised the  tradition of 'A'ishah (God be pleased with her) who saiwd,ph'r:o

itharP.heP:i.sliiasbep:odeiendaPuytceheri.:,-. 

This is distinguished from clothes as these are separated from 

fume on the Messenger of God (God bless him.wlinadt is  
for his ihram prior to his wearing the ihriim."6  
respect to perfume is the use of perfume after ihram. 
the body is subservient to the main issues as it is associated with the  on 

ith 

He said: He is to pray two raleahs, due to the report from labir (God  be pleased with him) that the Prophet (God bless him and grant hii 
peace) prayed two raleahs at Dha 1-1:1ulayfah on wearin 	

n 
g his ihram.7 He  said: He is to say: 0 Lord, I wish to perform the hajj, so make it easy for 

me and accept it from me. The reason is that it is performed 
in various seasons and from various locations, therefore, it is usually 

not devoid of 
hardship. Accordingly, he requests ease. This type of supplication is 

not 
made for prayer as its duration is short and its performance is usually 
easy. 

He said: Thereafter he pronounces the talbiyah, at the end of his 
prayer, on the basis of the report that the Prophet (God bless him 

and 
grant him peace) pronounced the talbiyah at the end of his prayer.g If he 
pronounces the talbiyah after his riding animal stands up it is permitted,9  
but the first is better on the basis of what we have related. 

If he is performing the hajj alone, he is to form the intention for the 
talbiyah of hajj, because it is an act of worship and acts depend upon 
intentions. The talbiyah means saying: labbayka Allahumma labbayk, 
labbayka 14 sharika lak, labbayk inna 1-ttamda wan-n i'mata laka wal-
mulk, la sharika lak. In his statement "inna V-hamda," the word is inna, 
and not anna, to indicate the commencement of a new sentence. It is not 

'Al-Ayni maintains that there is liability of dam for its use according to Muhammad 
(God bless him). The vast majority of the jurists have approved it. 

It is recorded by al-Bukhari and Muslim in their sound compilations. Al-Zaylal, 
vol. 3, 18. 

'From yabir (God be pleased with him) it is gharib, however, it has been recorded 

by Muslim from Ibn `Umar (God be pleased with both), as well as by Abu Dawrid from 
Ibn 'Abbas (God be pleased with both). Al-Zayla`I, vol. 3, 20-21. 

'It is recorded by al-Tirmidhi and al-Nasa'i. Al-Zaylaci, vol. 3, 21. 
'It is recorded by al-Bukhari and Muslim. Al-Zaylal, vol. 3, 21. 
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,t• of the previous as anna will qualify the previous state-
is the response to the call made by Ibrahim, Khalil 

tlie c°Pitti(rihu :libiyah) 
1004." , well 

known in the narration.' It is not proper to drop any 

word out o
f these words, because these have been transmitted by agree-

therefore, it is not to be shortened. If an addition 
, as is 

pleased ti ii,CP  1  c'e°51nps e:daur  pnwcoie;ties:e
glorification
m  all) 

   
1̀4re  c:nnsidioenrssltikt:tseow

Ihbbin Mas'ad, Ibn `Umar" and Abu Hurayrah (God be 

narrators," 

the 

 a determined syntax. We maintain that prominent 

 and the expression of submission. Accord-
made additions to the transmitted syntax. Further, 

not ° 	is permitted with al-Shaft (God bless him) disagree- {the 

de to them' it i 	• is made 	 narration of al-Rabic  (God bless him) from him. 

ing according, 	, 	nliake the adhan and tashahhud insofar as these are 

:dwitiohnenis hneo pt rto o 

pronounces 

uprevented.nces th e t  

worship is not performed without a niyyah, except that he (al-Quchari) 

inglHeansaaidd 	
albiyah, he has acquired (com- 

pleted) the ihram, that is, when he forms the niyyah, because an act of 

does not mention it as he indicated it earlier in his statement: 0 Lord, I 

wish to perform the hajj. He does not (legally) enter the state of ihram 

with the niyyah alone, unless he pronounces the talbiyah, with al-Sitafici 
(God bless him) disagreeing. The reason (in our view) is that niyyah is 
like a compact for performance,'' therefore, it is necessary to follow it 

up with dhikr as in the tahrimah of prayer. Thus, he enters the ihram 
through dhikr that is intended for glorification other than the talbiyah 
whether this is in Farsi or Arabic. This is the well known view of our ear-
lier jurists (God bless them).'4  The distinction between this and prayer is 
based on their principle that the category of hajj is wider than the cat-
egory 

 b  
egory of prayer so that one dhikr may be substituted for another, like 
the garlanding of the sacrificial animal (instead of driving it). Likewise, a 
dhikr other than the talbiyah or a language other than Arabic. 

eAaallr..lez)ciaAryhitaa_zr, i:oyvnioatib.Li3s:fro23io..m3,  t2h2e.  Companions as well as the Tab i`U n (God be pleased with 

 from 'A'ishah and Ibn Mas'iad (God be pleased with them) with a slight 

'it is related by all 
the six sound compilations. Al-Zaylal, vol. 3, 24. 

''That is, the performance of a form of worship that consists of various arkan. at is he completes the ihram through any kind of speech that conveys glorifica- tion. 
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He said: He is to abstain from what God has preowho
ibridtsedofof 

wickedness or wrangling. The basis for this are th 
"Let there be no obscenity, nor wickedness, nor wrangling the E 

—sce  • nity, 

remove the sanctuary available to the hunted animal, for it has sought 

or tihneth

-meexhal.ted: This is a prohibition that has been expressed inthef 
Rafath is obscenity and intercourse or obscene language  
ing of intercourse in the presence of women. Fusuq is the 
sin and its prohibition in the state of ihram is more severe. ]idol i ing into argumentation with one's companion. It is said that 

tnihiiss:ojni:15f 
s net: enter- ing  

means  arguing with the polytheists about the advancing and delaying of ijc(ii (in  
the early days of Islam). 

kill game when you are in a state of ilzram."17  He is not to point towards 
prey 

is not to hunt (kill prey), due to the words of the Exalted, 
	not "Do 

 prey nor indicate where it is, due to the tradition of Abu Qatadah (God 
be pleased with him), who said that he hunted a wild donkey, which is 
permissible, and his companions were in a state of ihram. The Prophet 
(God bless him and grant him peace) said to his Companions, "Did 
you point towards it, did you indicate its location; did you help?" They 
said—No." He said, "In that case, eat."' The reason is that such actions 

sanctuary in the wild away from human eyes. 

He said: He is not to wear a shirt or trousers or a turban, nor is he to 
wear boots, unless he cannot find sandals, in which case he is to cut them 
up to the bottom starting from the ka`bs. This is based on the report that 
the Prophet (God bless him and grant him peace) "forbade the person in 
a state of ihram from wearing these things."'9  At the end of this tradition 

he said, "Nor is he to wear boots, unless he cannot find sandals, in which 
case he is to cut them downwards from the ka`bs." The word ka`b here 

pertains to the (rising) joint in the middle of the foot next to the loca-
tion of the shoelace knot and not the ankle,2° according to what has been 

reported by Hisham from Muhammad (God bless him). 

'Orin of d
en 

'5Qur'an 2:197 
''Which is a form that is considered most explicit with respect to relinquishmen

t.  

The meaning conveyed is: "Do not indulge in obscenity?' 
'7Qur'an 5:95 
'sit is recorded by all the Imams of the six sound compilations in their books. Al- 

Zayla`i, vol. 3, 26. 
'91t is recorded by all the six sound compilations. Al-Zayldi, vol. 3, 26. 
"That is, the meaning of the word ka`b here from that used in the verse of ablution. 
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not to cover his face nor his head. Al-Shafil (God bless 
„; d: He is 

permitted to a man to cover his face 
peace),  

et "The iohfrtahme 

Ill'i°111_1.14)mesasilitshaintphitoiisnshheeat head and the ihram of a woman in her face" We rely ds of the Prophet  r 	
(God bless him and grant him 

o
f the Prophet (God bless him and grant him peace), "Do 

°oil:the words 
on his face nor his head for he will be raised up on the Day 

TO put 3 
veil 

 
judgement like this."' He said this about a person who had died in 

of 
r'te of ihram. Further, a woman does not cover her face even though 

tith,esta's a trial in uncovering it, thus, for a man it is more important that 

ereacover it. The benefit of what has been related by (al-Shafil) is to be 

heargeea

said:

bo u  t Hnoetisconvoetrtiongapthpelyhpeaedrf.ume,  

due to the words of the Prophet 

(God 
bless him and grant him peace), "The person performing hag is one 

who is disheveled and ill-smelling."" He is not to apply oil, due to what 

we  have related, 
nor shave his head nor the hair on his body, due to the 

words of the Exalted, "Do not shave your heads,"24  nor is he to trim his 
beard, as that amounts to shaving and eliminates the meaning of being 

unkempt 
 Pstaiadnci iHuenitsidnyo.  t to wear cloths dyed with waras (yellow dye) or 

saffron or safflower, due to the words of the Prophet (God bless him and 

granthim peace), "The muhrim is not to wear cloth that has been treated 

with saffron or waras,' 25  unless it has been washed but the colour cannot 
be removed. The reason is that the prohibited element is the smell and 

not the colour. Al-Shafici (God bless him) said that there is no harm in 

using safflower as it is a colour with no smell.' We maintain that it does 
give off a nice smell." 

Hare said: There is no harm if he washes and enters a bath, because vm   

(God be pleased with him) bathed in a state of ihram.' 

It is recorded by al-Bayhaqi and al-Dar'qutni in their Sunan. Al-Zayla'i, vol. 3, 3/27. 
"It is recorded by Muslim, al-Nasa'T and Ibn M5jah. Al-Zaylal, vol. 3, 28. 
"It is recorded by al-Tirmidhi and Ibn Majah. Al-Zayla`i, vol. 3, 28. 
''Qur'an 2:196 

"These words are found in the tradition related from Ibn `Umar (God be pleased 
With them) 

that has preceded. See Al-Zayla`i, vol. 3, 26. 

is is recorded by Imam Malik 

'That is according to the custom of perfumers; it is not sold as a perfume. 

NqIi's  is merely a matter of better analysis of the smell. 

30, 	 (God bless him) in his Muwatta'. Al-Zayla`i, vol. 3, 
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There is no harm if he seeks the shade in a roo 
Malik (God bless him) said that seeking the shade m or  

under a 
tento w .  

under a canopy  

up in his state of ihram," and as it did not touch his head • 

maintain that for `Uthman (God be pleased with him) 
a  c— the head We 

resembles it is disapproved, because it amounts to coverin
iztwasnli:- or ''''t 

an°PY Was set 

his head or face, then there is no harm in this, becaus ' 

a room. 

If he moves under the drape of the Ka`bah so that itedioteas not tou

ch 

nio  :re: like 

seeking shade. 

dle). Malik (God bless him) said that it is disapprovediif h 
e

. 	aist or t(Inidt: 

There is no ha rm if he ties a money-belt around 
is w 

it the maintenance allowance of another as the necessi 
	

carries in  
established. We maintain that the belt does not fall in the 	is not 

hte.go.ry of something stitched, therefore, the two situations3° are similar. 
He is not to wash his head or his beard with marshmallow, because 

it is a kind of perfume and it kills lice in the head. 
He said: He is to pronounce the talbiyah a number of times after 

prayers and each time he climbs a height or descends into a valley or 
when he meets a group of riders as well at the time of 

sahr. The basis 
is that the Companions of the Messenger of God (God be pleased with 
them) used to pronounce the talbiyah in these situations." Talbiyah in the state of ihram is like pronouncing the takbir during prayer, thus, it is 
to be pronounced at the time of change of one set of circumstances into 
another." He is to raise his voice while pronouncing the talbiyah, due 
to the words of the Prophet (God bless him and grant him peace), "The 
best hajj is that with raj) and th ajj."33  Ajj is the raising of one's voice for the talbiyah, and thajj is the copious flowing of (sacrificial) blood. 

He said: When he enters Makkah, he is to begin with al-Masjid al-
klaram, on the basis of the report that the Prophet (God bless him and 
grant him peace) whenever he entered Makkah used to begin with the 

"This is gharib, 
however, Ibis Abi Shaybah has recorded a report that conveys a sim- 

ilar meaning. Al-Zaylal, vol. 3, 32. 
3°That is, carrying his own or someone else's money. "It is gharib, 

however, Ibn AM Shaybah has recorded a report that conveys 

vol. 3, 33-35. 
rii sions are recorded by al-

Tirmidhi, Ibn Majah, Ibn Abi Shaybah and others. Al-ZaY 

part of 
the meaning. Al-Zayla`i, vol. 

lAs in the case of takbir for prayer. 33  It 
is related from several Companions (God be pleased with them) and --fferent ver- 

iii
'  
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34 The 
 reason is that the purpose is to visit the House and that is 

go against him whether he enters it at night or the 
Wsgu'.  does not  
wide 	t .t a  mounts to entering the city, which is not associated with 
day  because 1  

specific time. 
a sr  when he has the House in his sight, he is to pronounce the takbir35  

d  say: 	
ha Wallah (tahlil). Ibn `Umar (God be pleased with them) 

s
ay that when he meets the House, he is to say: bismillahi 'r-

ani 
to 

phtriani 'r-Rahitn, wallahu Akbar.3  Muhammad (God bless him) did 

Iidentify in al-As1 any supplications for the various locations during 

ritiaj
j, because ascertaining a timing for everything (making it too formal) 

does away with the gentleness of the heart. If the person glorifies God 

wiihte transmitted 

said: 
th

enThereafter, 
e   ewo he is words it 

to 
 be t tis good.  

He 	
begin 

 
with al-hajar al-aswad (the Black 

Stone) by greeting it and then pronouncing the takbir 
grant him

hta im ea  hlipl. The 
basis is the report that "the Prophet (God bless him 

an 
 

entered the Mosque and after greeting it pronounced the takbir and the 

on sevenilv. n occasions... , and among these he mentioned the greeting of the 

v  He 

 
tahlil."37 

 He is to raise his hands, due to the words of the Prophet 
(God bless him and grant him peace), "The hands are not raised except 

BOOR V. pitc 
-kAct  ks poog VPaGgimA" 

hajar."38  

He should touch the Black Stone with his two hands, and kiss it, if 
he is able to do so without tormenting another Muslim. The basis is the 
report that "the Prophet (God bless him and grant him peace) kissed 
the Stone and placed his lips upon it," and then said to `Umar (God 
be pleased with him), 'You are a powerfully built man and can injure 
the weak, so do not rush towards the Stone into the people, but if you 
find an opening place your two hands on it and kiss it, otherwise greet 

hdz:i j6ael tkiai sts:stifthnaegritt; beWhat oBul  

rod be 
 pleased withhim). It is recorded by Muslim. As for 

takbir and tabffi, al-Zayla't 
3671.1hh ei s tpraardti tai 

3345:1:st orefcroervdeerdenbcye al-rBtuhkehBaaryti and Muslim from `A'ishah (God be pleased with her). 

yla  1, 	

37 38. he found is in al-Bukhari that conveys part of the meaning. 

tac
entering the Mosque is in a lengthy tradition related from Jabir 

kals-tBoanyeh.amqi_z
haasylraecLovrodiedifr3o6m him conveys that he used to say this 

Al-Zaylei, vol. 3, 36. 

39„.s 	
on as been mentioned several times in the previous Books. 	8  "This version has been recorded by Ibn Majah in 

his Sunan. Al-Zayla`r, vol. 3, 3 • 
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praying, the prayer is not valid,45  because the definitive obli-

glaenvIo niteu,4r611B 8way  of precaution, prayer in the direction of the Hatim 
towards the House is established through the text of 

the Qoutrbe 
 performed on the basis of what is established through a khabar 

calibil.d (individual narration).47  In the case of tawaf, as a precaution, it is 

to 	etheaIfiifirls; three of the circuits he is to perform ramal. 

gAmal 

maid 
 around th 

He means sinwalking briskly while moving (shrugging) the shoulders 
contestant coming into the arena, adopting a strutting gait between 

like a 
the rows. 

This is accompanied by if:It/bat The legal basis of this was a dis- 

da
y of strength for the polytheists when they said: The heat of Yathrab 

has exhausted 
them." Thereafter, the ljukrn (rule) remained, even after 

the  disappearance of the cause, during the period of the Prophet (God 

bless 
him and grant him peace) and even after his time." He said: He is 

to walk in  the remaining circuits in a dignified manner. The narrators of 

the rites of (the 1.4 of) the Prophet (God bless him and grant him peace) 

agree on this.5' Ramat is undertaken from the Black Stone up to the Black 
Stone. This is what is related of the ramal of the Prophet (God bless him 
and grant him peace)." If the people rush over him during ramal, he is 

to stand still, and on finding a path he is to continue the ramal. The rea-

son is that carnal has no substitute, thus, he is to come to a standstill so 

-*This is in response to the implied issue. If the Hatim was part of the House, prayer 
facing it would have been permitted. 

""Turn your faces towards it." Qur'an 2:144 
"When it confronts a definitive (qat`i) text. 
°Because of the likelihood that it is part of the House, and here no definitive text, 

implying the contrary, stands in the way. The issue then is: on one occasion you say that 
the House, excluding the Hatim, is to be faced during prayer, while in the case of tawaf 
you say that circuits around the House include the Hatim. 

49It is recorded by al-Bukhari and Muslim. Al-Zayla`i, vol. 3, 45. 
This counters the argument of those who say that rules are to be suspended where 

the cause disappears. Further, ramal is not permitted for women. Those who would 
encourage women to run in streets on the pretext of a marathon race should examine 
this in depth. 

"It

land Ibn 

is recorded by al-Bulchari and Muslim from 'Abd Allah ibn `Urnar from Nafi` from 
fbn,Ut 

 mar (God be pleased with them). Al-Zayla ri, vol. 3, 44. 

from 
faisbirrec(oGroddedbferopmleasseevderwalitChohmimpa)nhioasnsbe( eGnodrebcoerpdleedasbeyd mwiuthslitmhem). One version 

Majah. Al-Zayla'i, vol. 3, 46. 
Nase 	 al-Tirmidhi, al- 

Al-Hidayah 	
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it and then pronounce the takbir and say la ila ha illallah: "40  

obligation. 
is that kissing the Stone is a sunnah, while no 

ne with some in 
	date u 

:: Mu irn  is an  

l''r iee
t:O/. 

not harming a  

He said: If it is possible for him to touch the 
Stone with 

 'is is the 
something else, he may do so and then kiss that. The b 

in his hand, like a date palm branch (that carries th 

• 

is 

 conitneethrsino: 

that "the Prophet (God bless him and grant him peace) 

 these th. report 

circumambulation on his riding animal and kissed the 
arkPanr 

	

the ak 	the 

o(t rnibei: the  

tahlil, and send blessings on the Prophet (God bless him 
is to greet the Black Stone (from a distance), pronounce th 
the House) with his staff."4' If he is unable to do any 

of hand grainngtsh'ihme peace). 
He said: He turns to his right, that is, towards the side that has the 

door (of the Ka`bah), having done the idtibil` of his top sheet prior to 
this, and circumambulates the House with seven circuits. The basis is the 
report that "the Prophet (God bless him and grant him peace) kissed the 
Stone and then turned to his right in line with the side that has the door 
and completed seven circuits."'" Icitiba` is the passing of the top sheet 
under the right armpit and letting it hang from over the left shoulder. 
This is a sunnah; it has been transmitted from the Messenger of God (God 
bless him and grant him peace).43  

He said: He is to make his circuits by going around the.Hatim, which 
is the name of the enclosed space (mizab). It was called by this name as 

it crumbled (huttima). It is also called Hijr as it was restricted (hujira). 
It is, however, a part of the House according to the words of the Prophet 
(God bless him and grant him peace) in a tradition from `A'ishah (God 
be pleased with her): "The Hatim is part of the House."44  It is for this 

reason that the circumambulation has to be around it. Thus, if a per-
son passes through the opening between the Hatim and the House, it is 
not valid. (Although it is part of the House), if a person faces the I:141m 

°It is recorded by Ahmad, al-Shafi`i and others. Al-Zayla`i, vol. 3, 39. 
41It is related by several Companions (God be pleased with them) and the versions 

are recorded by all the sound compilations, except al-Tirmidhi. Al-Zayla`i, vol. 3, 40--4
2. 

°It is recorded by Muslim from Jabir ibn Abd Allah (God be pleased with him). 
Al-Zaylal, vol. 3, 42. 

°It has been recorded by Abu Dawild in his Sunan. Al-Zaylei, vol. 3, 43. 

44It is recorded by al-Budd-Ian and Muslim in their Sahrhs. Al-Zayla`i, vol. 3, 43. A 

similar tradition is also recorded by Abu Dawild and al-Tirmidhi. See al-Ayni
,  vol. 4, 

196. 
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that he can undertake it in accordance with the Sunnah. T 

gufished f ." 
rom kissing the Stone, which has a substitute • 

greeting  
This is cl* • 

a distance) 

He said: He is to kiss the Stone each time he passes by it, Possi-
e raleah 

(from  

salat. As each rak`ah is commenced with a takbir, each circuit is Opened 
with a salutation for the Stone. If he is not able to kiss the Stone, he is  to undertake the greeting (from a distance), and to pronounce t h 

e takbir 

ble. The reason is that the circuits of the tawaf are like the  

and tahlil as mentioned. He is to kiss/touch the Rukn Yamani, which 

is a  
recommended act according to the Zahir al-Riwayah. It is narrated from  
Muhammad (God bless him) that it is a sunnah. He is not to touch/kiss 
the other two arkan. The Prophet (God bless him and grant him peace) 
used to kiss these two arkan, but not the others." He is to end the tawaf 
(circumambulation) with kissing, that is, istilam of the Stone. 

He said: Thereafter, he is to go to the Station (of Abraham) and pray 
two raleahs next to it or wherever it is possible in the Mosque. These two 
raleahs are obligatory (wajib) in our view. Al-Shafi`i (God bless him) said 
that they are a sunnah due to the absence of the evidence of obligation. 
We rely upon the words of the Prophet (God bless him and grant him 
peace), "The person performing the tawaf is to offer two rak`ahs for every 
seven circuits,"55  and the command gives rise to obligation.° He is then 
to return to the Stone and kiss it. This is based on the report that the 
Prophet (God bless him and grant him peace), when he had offered two 
raleahs, returned to the Stone." The basis is that each circumambulation 
that is to be followed by sa`i (circuits of al-Saf5 and al-Marwah) requires 
returning to the Stone. The reason is that just as tawaf is commenced 

with istilam, the sa`i too is commenced with it. This is to be distinguished 
from the case where the tawaf is not to be followed by sa`i. 

53In other words, he can continue without kissing the Stone, but he cannot do so in 
the case of ramal. 

"It is recorded by the sound compilations, except al-Tirmidhi. Al-Zaylal, vol. 3, 4
,6i: 

551t is gharib in this version, however, al-Bukhari and Muslim have recorded tradi-
tions that convey the meaning that the Prophet (God bless him and grant him 
used to offer the two rak'ahs. Al-Zayla`I, vol. 3, 47. 

56That is, when the command is found the obligation is found, unless a
nother evi- 

dence indicates otherwise. It is strengthened by the verse, "Take the station of Abraham 
as a place of prayer." Qur'an 2:125. 

	peace)  

"It is recorded in Imam Malik's al-Muwatta'. Al-Zayla`i, vol. 3, 48- 
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This tawaf is the tawaf al-qudam (arrival), and it is also 

Ne said: i_tahjyyah (circumambulation of greeting). It is a sunnah 
Malik (God bless him) said that it is an 

called . a":" %ligation (welijobf) 

obligalti°„61—oeever 
and 11°, --d°11  to the saying 

comes to the House is to greet it with a tawaf."58  Just as 
*the Prophet (God bless him and grant him 

1:arricel
aintain that God the Exalted, has given the command for the tawaf,59  

and the 
absolute command does not requireim 

imply 
y 

obligation
rep  e atedperformancehe re.6Th  e 

tawaf 

in 

	command  
has been identified as the tawaf al-ziyarah (and that is the 

1'06bn:ti

th

e'

the 

 elit t  unpnf recomm 

he is to proceed to al-Safa and climbing up on 

what he has related, it has been called greeting, which is 

an 	
endation.' The residents of Makkah are under no 

evidence  he tawaf al-qudam, due to the absence of arrival 
obligation dtoTpheerrfeoarftme  

Thereafter, 

it he is to salute the House, pronounce the takbir and the tahlil, and is 

to send blessings on the Prophet (God bless him and grant him peace). 

He is then to raise his hands and make supplications for his needs. This 

is based on the report that "the Prophet (God bless him and grant him 

peace) climbed on to al-Safa and on seeing the House turned towards the 

giblah and made supplications to God."" The reason is that glorification 
and prayer precede supplication in order to make it more suitable for a 
response, as is the case with other supplications. Raising of the hands is 
a required practice (sunnah) of supplication.63  He is to climb up on to 
al-Sara to the extent that the House comes into his sight. The reason is 
athnadtgthraenst him salutation of the House is the purpose of climbing up. He is to 
proceed to al-Safa from any side he wishes. The Prophet (God bless him 

peace) went towards it from the door of Band Makhzum, 

eft is gharib 
in the absolute sense. Al-Zaylal, vol. 3, 51. 

60  Perform the tawaf of al-Bayt al-Atiq." Qur'an 22:29. 
In other words, the command does not require another tawaf beyond the one 

r  
eq6uir 

 red by the verse and that is the tawaf al ziyarah. That 
is, the tradition relied upon by Imam Malik (God bless him) conveys a rec- 

ommendation and not an obligation. 
TI3  s 

part has preceded in the tradition of Jabir mentioned earlier. Al-Zaylal, vol. 3, 

'There are traditions  on this recorded by Abu Dawucl. Al_zayla`i, vol. 3, 5L 
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which is also called Bab al-Safe as it is the closest to al- afa- ,6„ 
is a sutinah (to go through it).65  

He said: He is then to descend towards al-Marwah
. 

normal gait. When he reaches the centre of the valley, he  • 	8 in his running gait by way of sal between the two green lines 
is to adopt his calm gait until he reaches al-Marwah. He is to climb 

it 

661vTalhs11"6:trooewaaftde  veorepr 
his 

and perform the same acts that he performed at al-Sara. 
This is based on the report that "the Prophet (God bless him and grant him ace) 

descended from al-Safe and started walking towards al-Marwah. H
e
pe 

 per_ formed sa`i in the centre of the valley and then wallced till he climbed o
n  to al-Marwah. He made seven circuits between them."67 

He said: This comes to a single circuit. He is to perform seven such 
circuits beginning at al-Safe and ending at al-Marwah. He is to perform 
saI in the middle of the valley for each circuit. This is based on the tra-
dition we have related. He is to begin the (first) circuit at al-Safe due to 
the words of the Prophet (God bless him and grant him peace), "Begin 
with what God, the Exalted has begun."" Thereafter, the seer between 
al-Safa and al-Marwah is wajib (obligatory) and is not a rukn (essential 
element).69  Al-Shafici (God bless him) said that it is a rukn on the basis of 
the words of the Prophet (God bless him and grant him peace), "God has 
prescribed the sa`f for you, therefore, perform the sa`i."7° We rely on the 
words of the Exalted, "There is no harm for you if you perform the circuit 
between them." Such a syntax is used (in the Qur'an) for permissibility. 
This negates its being a rukn or even an obligation, except that we have 

interpreted it to mean obligation/ 	 i 2  however, being a rukn is established 

only through a definitive (qat'i) evidence and such an evidence is not 

"It is related from Jabir and Ibn `Umar (God be pleased with them). The versions are 
recorded by al-Naai and al-Tabarani. Al-Zaylal, vol. 3, 52. 

SAnd not an obligation (wajib). 
"This is not permitted for women. 
@This has preceded in the lengthy tradition of Jabir (God be pleased with him) men-

tioned earlier. Al-Zaylei, vol. 3, 53. 

vol. 3, 
5i 4s related by Muslim, Abu 	al-Tirmidhi, Ibn Majah and Malik. 

At-zaylal, 
v0   

69A rukn, as pointed out earlier is like a pillar. If it is missing, the act cannot 
be valid.. 

"It is related through several channels and these are recorded by al-Tabarani, Ahmad 
and al-Shafil. Al-Zayla`i, vol. 3, 55. 

71Quein 2:158 
720n the basis of ijmet` according to some. 

Al-Hidayah 
000 plommAGE 

eaning of the tradition related by al-Shafil (God 
— found. F)rtiler, the m 

 s interpreted to mean recommendation as in the words of the 

bless 	1  p
rescribed, when death approaches any of you, if he leaves 

Exalted, "It is  he  make a bequest to parents and next of kin, according 

any 
goods that  

rt0earseoanS  
He  said 

reasons usage; this is due from the God-fearing."73  

is that he is wearing the ihram of hajj, and he is not to undo it irl. Thereafter, he is to stay at Makkah in a state of ihram. The 

prior 
 said: lie is 

to perform the circumambulation of the Ka`bah when-
about the rites of hajj. 

p 'or to bringing 

e  is able to do so, because it resembles salat. The Prophet (God bless 
er h 

ehvira a
nd grant him peace) said, "The tawaf of the House is salat."74  Saleit 

is  the most a
ppropriate form of worship and so also the tawaf. He is not to 

perform sal. 
 (between al-Safa and al-Marwah) after these tawafs during 

this  period. The reason is that sa`i is not obligatory (for hajj) except once, 

while supererogatory sa`i is not prescribed. He is to offer two raleahs after 

every seven circuits and these are the two rak`ahs of tawaf, as we have 

already explained." 

He said: One day prior to the day of tarwiyah,76  the imam will deliver 

a sermon in which he will instruct the people about departure for Mina, 

the prayer at 'Arafat, the station there, and the ifadah. The conclusion to 
be drawn here is that there are three sermons in hajj. We have mentioned 

the first of these. The second is delivered at 'Arafat on the day of Arafah. 
The third is delivered at Mina on the nth day (of Dhii 'l-Hajj). Each ser-
mon is separated from the other by an intervening day. Zufar (God bless 
him) said that the imam is to deliver these sermons on three successive 
days, the first being on the day of the tarwiyah (the 8th). The reason he 
gives is that these are the days of the hajj and the days for the gathering of 
those performing hajj. We maintain that the purpose of these sermons is 
the imparting of instruction. The day of the tarwiyah and the day of sac-
hnfiavceesaariedtw

is more 
o daysbnfeorebfiaeciini and the with the rites. Accordingly, what we 

e sermons are received more effectively. 

'Qur'an 2a80. The objection raised by some is that here the bequest in this verse was 
meant to be a definitive obligation, but the verse was abrogated. Others maintain that it 
"Snot abrogated, and the verse conveys a recommendation, as the Author has stated. 75

1t is recorded by Ibn Hibban in his Sahih. 	vol. 3, 57. 
"On the basis of the tradition above that "the person performing tawaf is to offer 
o
.rak 

ails for every seven circuits." 

ich is the 8th of Dhu 'l-Hajj and one day prior is the 7th. 

369 



37o 	 Al-Hidayah 	
BO ox v:x.r  piLGR  

has offered the fair prayer there on the day of 
the report that "the Prophet (God bless him and 

tarwiyah at Makkah, he is to depart for Mina. He 
After the worshipper has offered the fair prasayetrod 

`Agrant him pea  \ 

zuhr, 'asr,  

:wtnahY 
etih: 
the day 

 btrai sa
:::  the fair prayer on the day of tarwiyah, at Makkah, n 

risen he departed for Mina'. At Mina he offered the 
`isha', and fajr prayers, and thereafter he departed f 

riafah. ThityunotfiltrhI' 
the 

for rafat. 'r, 

ce, offered  

e sun had 

If he spends the night of 'Arafah at Makkah offering the e Illor • 

Mina, his act is  
prayer and then moves towards 'Arafat passing through • - his .b 

morning prayer  

deemed valid. The reason is that on this day no rityesne

glecting

'  
performed at Mina, however, he has not done well by   to follow  

are required t 

the Messenger of God (God bless him and grant him peace). 
He said: He is to move (from Mina) towards 'Arafat and is to 

stay 
there, on the basis of what we have related." This is the preferred time of 
departure, but if he departs before fajr, it is valid, because no hukm has 
been laid down for this moment. It is stated in al-Asl that he is to descend 
upon 'Arafat along with the people, because staying alone reflects arro-
gance when the state of the worshipper here is that of humility. Further, 
there is a greater chance of prayer being answered with the congregation. 
It is also said that the meaning in the text (al-AsI) is that he should not 
dismount on the way so as not yo obstruct the movement of the pedes-
trians. 

He said: When the sun has declined," the imate' is to lead the peo-
ple in the zuhr and ̀ asr prayers. He is to begin with the sermon in which 
he instructs the people about the station at 'Arafah, the station at Muz-

dalifah, the throwing of stones at the Jimar, the sacrifice, shaving of the 

head, and the tawaf al-ziyarah. He is to deliver two sermons, separat-

ing them by being seated as in the case of the jumu`ah. This is what the 

Prophet (God bless him and grant him peace) did.' Malik (God bless 
him) said that he is to deliver the sermon after the prayer, because it is a 

sermon of admonition and remembrance that resembles the 'id sermon. 

77This too has preceded in the lengthy tradition from Jabir (God be 
pleased with 

him). Al-Zayla`i, vol. 3, 58; vol. 3, 46. 
" He refers to the previous tradition. 

At Arafat. 

 

""The khan-fah or his representative. 
"'Found in the lengthy tradition of Jabir (God he pleased with him) referred to 

a bove. 

Al-Zaylei, vol. 3, 59; vol. 2, 46. 
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what  we have related," because the purpose of the sermon is 

v‘re rely " tion 
 about the rites and combining the two prayers is 

t0  t 

irrInari instruc  rites. According to the preferred" view of the school, when 

	

t 
	

steps on a r  
to the pulpit and sits down, the inteadhdhin is to make 

P
f ton 

the 
II for 

prayer" as in the case ofjumu`ah. It is related from AbuYasuf 

thecablesshim) that he is to make the call before the imam comes out. 

' 6°d  related 
from him that he is to make the call after the sermon. 

It  is 
also 	however,view, (God bless him and grant him peace) came out 

however, is that which we have mentioned. The reason 

jai.hrsnhirtdisheaimdcst/°;whdueihnleirtiElleimditshehteioospfcprtaorhmope commencement of prayer, therefore, it resembles 

camel, 	mu'adhdhin made the call before him." The 

proclaim the *mall after the sermon is delivered, as 

theilithe imam is o priayter. lead them in the zuhr and ' 

	

T 	
cap- prayers at the time of 

thezuhr prayer with one adhan and two itiatnahs." A w tistaffd tradition 

has been transmitted with the agreement of the narrators about the com-

bining of the two prayers. In a tradition reported by Jabir (God be pleased 

with him), it is stated that the Prophet (God bless him and grant him 

peace) led them in the two prayers with one adhan and two iganialis.'' 
Thereafter, the elaboration is that the call is made for the zuhr prayer and 
the *Minh is for zuhr as well. He then proclaims the ladmah for the ̀ asr 
prayer, because the 	prayer is being offered prior to its known timing, 
therefore, he proclaims the ignmah separately for the information of the 
people. 

"He refers to his statement above, "This is what the Prophet (God bless him and 
grant him peace) did." 

"This is the (Alin o f zuhr. 
kgharib in the absolute sense. Al -Zasa'i, vol. 3, 60. 

'There 
 are six opinions on the issue. The first is the opinion of the Hanali school, 

isstated, The second view maintains that there is one adhan and one iconah. This is 

4111,11as preceded 
in the 

!Iv view 
 of the lAiris, one opinion from al shari) and Ahmad (God bless them). It 'salsa 

 the view preferred by Abu Thawr and al-Tahawi. The third view upholds two r'tdilms..and two ignmahs, and this is an opinion from lbn Mas'ild (God be pleased with anelsh). 111
.c fourth view upholds only two igarnahs. This is an opinion from al-Thawri, 

and Ahmad (God bless them). The other two views are, first, that there is one .e(I
!, and second that there is no 

*mail and no adhan. 

/ a  vet 3, 6o; yol. 3, 46. 
lengthy tradition from Jabir (God be pleased with him). Al- 

IttAct 	
Boo' B00' Pt 
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the two prayers in order to attain the nil,- 

The worshipperas is not to offer superero 

s"tation of' 

gatory 
is for this reason that casr - 
supererogatory prayers at this time, 
and is to repeat the adhan, for the 'as,- prayer, accordi 	1-crved a" 

is offered 	to 
prrioT pt  os.e of. the 	.. 4. in bet_ 

he has co 
its ti 	

anon 
 tthoetlh-rne—azniaahfah. ' It,  

rnmitted a disann 	OfferS 

d rraVer d, . 

A  , 'nfeeli  

RiWayail. This is different from what is related 
from Mali-, bless him)" The reason 

(according to the zah • 

erminates  im 	• 

pation with voluntary prayers or with 	• 
compliance with the requirement of the first 

adhan, th 

	

another act t 	' 
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is repeated for 'asr. 

If the imam offers the prayer without a sermon, the
prayer   i s 'lideemed eddhlaathe  valid. The reason is that this sermon is not an 

obligation. He said: A person who offers the zuhr prayer by himself at the 
place of his location is to offer the 'cur prayer at its appointed time, accord-ing to Abli Hanifah (God bless him). The two jurists said that even the 

individual alone is to combine the two prayers, because the IAi permissi ty of combining is based on the need for an extended period for staying at 
(Arafah and the person praying individually is in need of this too. Accord-
ing to Abu Hanifah (God bless him), the preservation of the timings is 
obligatory on account of the texts (nusas), therefore, it is not permitted 
to give it up unless the share (law) requires it and that is to combine it 
with the congregation along with the imam. Advancing the timing is for 
the securing of the congregation, because it will be difficult for the people 
to congregate once they have spread out separately in 'Arafat. It is not due 
to what the two jurists have stated (regarding the extended duration) as 
there is no conflict (between moving around and praying individually). 

Thereafter, according to Abu Hanifah (God bless him), the presence 
of the imam is a condition for both prayers. Zufar (God bless him) said 

that he is to lead the ̀ asr prayer in particular as that is the prayer whose 

timing is altered. On the same reasoning is based the disagreement about 

the ihram of hail. According to Abu Hanifah (God bless him) the prayer 

`cur is prayed after zuhr and is offered with the congregation dgwwhietnh along 
is advanced contrary to analogy and the legality of this is found . 

the imam in a state of ihram for the hall, and the legality is confined ttoo 
Ijajj pri 

88That is, the imam or the people. 	

or 
it. Further, it is necessary to be in the state of ih ram for the 

ronounc log the iqamali is 

89ho maintains that it is not to be repeated and simply p 
valid. 
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of the sun, advancing the ihram prior to the congregation, 

cleAjcininia one 	• 
narration, while another narration maintains that it is 

accor- ;-tto° 
 do t it before the prayer as the objective is the prayer. 

suffiden` 3  I, P  after, following the prayer, he is to move towards the 
He 

said:  T„ere 
f) along with the people and is to stay close to the moun- 

• 
stati°Th

n (olawqle basis is that the Prophet (God bless him and grant him peace) 

tain. 

ed  al-R*TI  

ds the mawqif after the prayer.9° The mountain is called 
towards  while the station is called al-Mawqif al-A`zam. 

ge  

said: The entire 'Arafat is the station except the Batn `Uranah, due -" 
tothe words of the Prophet (God bless him and grant him peace), "MI 
m  

a
rat is the station, but stay away from Batn Uranah. All of Muzdalifah 

the t
ihmetiMmuthoasstsair vyinall,Aeyr:a' 

9flah on his mount. is  thHe estsaatiido:nitbius tesstsaeyntardayfoft
r°in 

 

The basis is that the Prophet (God bless him and grant him peace) stayed 

on  his  mount. If he stays on his feet however, it is valid, but the first is 
preferred as we have elaborated. It is essential that the worshipper face 

the qiblah, while staying at the station, because the Prophet (God bless 
him and grant him peace) stayed there in this state.92  In addition, the 
prophet (God bless him and grant him peace) said that "the best of sta-

tions is one in which the qiblah is faced."" He is to make supplications 
and instruct the people about the rites on the basis of the report that "the 
Prophet (God bless him and grant him peace) used to make supplica-
tions, on the day of `Arafah, with hands outstretched like a needy person 
asking for food.:'94  He is to pray for what he likes, even though there are 
reports about specific supplications, and we have recorded their details in 
our book entitled Mara al-Nasik fi Iddah min al-Manasik, with success 
granted by God. 

He said: It is necessary for the people to stay tay close to the imam. The 
reason is that he makes supplications  and imparts instructions so they 
should remember them and listen attentively. t.  

Allaylei, vol. 

"This too is the tradition of Jabir (God be pleased with him). Al-Zaylal, vol. 3, 6o. 
"It is recorded by Ibn Majah in a tradition from Jabir (God be pleased with him). 

a en ively. It is essential that they stay 

It is recorded by 

 in the lengthy tradition from Jabir (God be pleased with him). Al-Zayla`i, vol. 

3, 6o. 

56z. 

both).A1-Zaylei, vol. 3, 64. 

that con
veys a similar meaning. Al-Zaylal, vol. 3, 6 2. 

"This version is gharib, however, al-Halcim has recorded a tradition in al-Must adrak 

Ntis 

al-Bayhaqi in his Sunan from Ibn 'Abbas (God be pleased with 
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behind the imam, so that they come to 
nation of acts of greater merit, because all 'Arafat is t 
mentioned. 

He said: It 
is recommended that he bathe 

y 
the peon ee° :1 

Arafah and strive to make supplications. 
As forPbrai and is not obligatory. 

If he restricts himself to 
wudie 

(nitihieotplrh-traeolibilau
ar:laiett 

is valid, as in the case ofjumu'ah, the two 'ids 
basis i: 

bless him and grant him peace) made excessive e
fforts in niaki  '''cl 

ittram. As for striving in supplications, the bas• • 

plications for his ummah at this station, ancdonhlims other than unjust homicide and injustices ( , and the tim

e  of 	n 

Pitrteaydebse i

s 

etroe tanmwenred 

that 	

3  Wrnpsgeti ail)faa9vte,  

ai  1,  i t I tioa‘i:  

where he is located. 
Malik (God bless him) said that h

upa' 

He is to pronounce the talbiyah 
after short interval 

p s the statisonat 

tionatt::ithPlathceee  

the proclamation of talbiyah as soon as he ado t 
because responding with speech occurs prior to occ 

e .rophet (God 

arkan (essential elements). We rely on the report that th Pa 

iyah until 

bless him and grant him peace) continued to proclaim the 
t lb.  he reached the Jamrat al-Aqabah.9° The reason is that talbiyah is like the takbir in sa/at, thus, he is to bring it about till the last rite of his 

ihrant He said: When the sun sets, the imam and the people with him are to depart at their normal pace till they reach Muzdalifah. 
The basis is that the Prophet (God bless him and grant him peace) departed after the 

setting of the sun.97  Further, it is an expression of opposing the polythe-
ists. The Prophet (God bless him and grant him peace) travelled on his 
camel on the path at a normal pace." If he fears overcrowding by the people and departs prior to the imam, but does not cross the boundary 
of 'Arafah, it is valid, because he has not moved out of Arafah. There is 
greater merit if he stays in his location so that he does not become one 
who has performed the rites prior to their timing. If he stays back for a 
short while after the setting of the sun and the departure of the imam, 
and does so for fear of overcrowding, there is no harm in it. This is based 

95It is recorded by Ibn Majah in his Sunan. Al-Zayla'i, vol. 3, 64. 
9 6  t has been recorded by all the six sound compilations. Al-Zayla'i, vol. 3, 65. 
97There are various traditions on this. Some of these have been recorded by Abu 

Dawfid, al-Tirmidhi and lbn Majah. Al-Zayla`i, vol. 3, 65-67. 
9  'This has preceded in the lengthy tradition of Jabir (God be pleased with him). Al-

Zaylaci, vol. 3, 67. 

He  said The 

prayer 
with a single adhan and a single iqamah. Zufar (God bless him) 

said: With one 
r

yer 
adhan and two iqamahs taking into account the combin 

prayers at Arafah. We rely on the narration by Jabir (God be 

Pinlegni:befidntwew:itthhheitniw)o prayers with one adhan and one iqamah."' Further, 

that "the Prophet (God bless him and grant him peace) 

c,i°511a, is  being prayed at its appointed time, therefore, there is no need to 
inform the people about it. This is distinguished from `asr at Arafah as 

is advanced, thus, it is singled out through additional informa-

itiecntai:uesien  this hinders the combing of the two prayers. If he does offer vol-
untary prayers or becomes occupied with some other act, he is to repeat 

the iqarnah due to the occurrence of a separation. It would have been 
essential to repeat the adhan as well,' however, we have deemed the 
repetition of the iqamali as sufficient. The basis is the report that "the 
Prophet (God bless him and grant him peace) offered the maghrib prayer 
at Muzdalifah and then had the evening meal. He then required a separate 
*uh for the ̀ islia' prayer."" 

The congregation is not stipulated for these two combined prayers, 
according to Abu Hanifah (God bless him). The reason is that maghrib 

"It is recorded by Ibn Abi Shaybah. Al-Zayla'i, vol. 3, 68. 

with 

 "`It iinsIr)e.cAolr_dzeadybaylAyboill.D3aw
681:1.d, al-Tirmidhi and Ibn Majah from 'Ali (God be pleased 

':'Itirezcuofras  dredvbiyewlb.  n Abi Shaybah. Al-Zayla`i, vol. 3, 68. As in  
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' n that he °highway or  

ded 	when he arrives at Muzda 	, the  reij- a
nd then departed.99 

°ace, 

lose 	The reason is that the Prophet (God bless him and grant 
to the mountain, 

 

es not disturb the passers-by. Thus, he is to descend on 
neHxe is to avoid descending in the middle of the high 

to this mountain, and so also `Umar (God be 

on the left. It is recommended that he stop 

oa 	
her 

 fast, 

ell  /4e said: 	ntain, on top of which is a fire-hearth, and which 

the rig— 0  i am for reasons elaborated for the station at Makkah. 
behi nd the m worn is to lead the people in the maghrib and (isha' 
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has been delayed beyond its time as distinguished from the 
of prayers at (Arafah, because it was (asr that was advanced 

to its
appointed time.'°4 	 prior 

bless them), and he is under an obligation to 
dalifah), it is not valid, according to Abu Hanriefpa 

has not appeared. Abu Yusuf (God bless h.  ) ' 
the worshipper, he says, has done a bad thing. The saymAebud 
applies if he prays at 'Arafat. The reasoning adopted by - 
bless him) is that he has offered the prayer at its appointed 

tang su 
(God fore, it is not to be repeated, just like praying after the r 

by neglecting it. The two jurists rely on the report that th 
bless him and grant him peace) said to Usamah (God byou. By  

Delaying the prayer is part of the Sun nah, thus, he has d 

him) on the way to Muzdalifah, "The prayer lies ahead of 	"" 

he meant the time of the prayer. There is an indication in this that 
the 

delay is obligatory. It was made obligatory to facilitate the combining of 
the two prayers at Muzdalifah. Thus, he is under an obligation  to repeat 
the prayer as long as the dawn has not arisen so that he can be treated as 

He said: If a person offers the maghrib prayer on the Way  „„ 

him) said that ;isrnad' (qit

heaatnitdaMs 

   itsiamgreeezrnet_ 

" 'one a bad thing 
the roof  pt hhet  d(aGwon  

ePpleased with 

g as the  dawn  .ytivalifd;  

 

cornbi  

this 

one who has combined the two prayers. When the dawn has risen,'°5  it 
is not possible for him to combine the two prayers, and the obligation of 
repetition lapses. 

He said: When the dawn has arisen, the imam is to lead the people in 
the morning prayer during the last darkness of the night (ghalas). The 
basis is the report of Ibn Mas`ud (God be pleased with him) that "the 
Prophet (God bless him and grant him peace) led the morning prayer 
that day in the last darkness of the night."'°7  The reason is that praying 

in the dark meets the requirement of staying (for the night). Thus, it is 

permitted like the advancing of the cap-  prayer at `Arafah. 

He is then to stay with the people staying with him, and he is to make 
supplications. The basis is that the Prophet (God bless him and grant 
him peace) stayed at this spot praying to an extent that, as reported in 

'"Delaying prayer conforms with analogy, just like all delayed prayers are offered by 

way of qada'. Advancing a prayer, on the other hand, goes against analogy. 

'5 It is recorded by al-Bukhari and Muslim from Usamah (God be pleased with him). 

Al-layla`i, vol. 3, 71. 
"50n the day of Nahr. 
'')7It is recorded by al-Bukhari and Muslim. Al-Zayla`i, vol. 3, 71. 
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,h w
ere answered, even the unjustified homicides and other 

of Ibn 'Abbas (God be pleased with both)," all his prayers 

obligatory the iirlini" 	• d by the people).'°9  Thereafter, this stay is obli 
for 

otya rukn (essential element) so that if he were to injus.,tric;psie(N,cgo, mbuntuitsten 

of God at the Sacred Monument,' and such 

in °'  without excuse he would be liable for dam (sacrifice of atone-

rierc` , Ai
_shafil (God bless him) said that it is a rukn on the basis it  wi, 

d "Then when you pour down from (Mount) //lent)." ' 

and grant him peace) dispatched the weaker members of 

Epxraises
alt , 

ouf  :h—fet wcelebrateo rds   o  ft 
the 
the e  

and that is not a rukn on the basis of ijmar (consensus). We have under-

' avi'dence establishes a rukn. We rely on the report that the Prophet 
3('G evidence 

 bless him 

bless  him 
and grant him peace), "For the person who has stayed with us 

h'. °fam
ily earlier."' Had the stay been a rukn he would not have done so. 

\.\i
ihat is mentioned in the verse, which he has recited, is remembrance, 

meaning of obligation from the saying of the Prophet (God 
stood the 

at this station, when he had departed earlier from 'Arafat, his hajj is com-

plete:1'3  Thus, he made the completion of hajj contingent upon it. This 
is suitable for consideration as a sign of obligation, except that when he 

of overcrowding, there is no liability for the worshipper on the basis of 
gives it up due to an excuse, like being weak or ill or being a woman afraid 

what we have related."4  
He said: The entire area of Muzdalifah is a station except for the val-

ley of Muhassir, on the basis of what we related earlier."5  

He said: When the sun has risen, the imam imam departs and the people 

depart with him until they reach Mina. This feeble servant (may God the 
Exalted protect him) says: This is how it has been stated in the manuscript 

1'. This was not reported by Ibn 'Abbas, but the Author does not imply another lbn 
'Abbas here, as is mistakenly believed by some. Al-Zaylal, vol. 3, 72.; vol. 3, 64. 
"This has preceded in the lengthy tradition from Jabir (God be pleased with him). 

Al-Zayla'i, vol. 3, 71. 
"'But the hajj would not be lost, 
"'Qur'an 2:198 

"'It is recorded by al-Bukhari and Muslim from `A'ishah (God be pleased with her). 
AlZayial, vol. 3, 72. 

has been recorded by all the compilers of the four Sunan. 	vol. 3, 73- 
By this he means the report according to which the Prophet (God bless him and g rant rhi 

 
him peace) sent the weaker members of his family earlier. 

s is the tradition above that asks the worshippers to stay away from the Muhassir valley. 
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asis that 
t 

of the Mukhtasar, and it is incorrect. The correct statement is 
that h

en 
the is enough light, the imam and the people depart. The b • •

w-,ell  the Prophet (God bless him and grant him peace) departed 
rising of the sun."' 	 prior 

He said: He is to begin with the Jamrat al-Aqabah and is 

anythinE  

seven pebbles at it from the base of the valley, where the pebbles 
 size of small chips of stone. The basis is that when the P 

bless him and grant him peace) arrived at Mina, he did not d 
until he had cast pebbles at the Jamrat al-Aqabah."7  The Prophet (God  bless him and grant him peace) said, "You are to use pebbles the size 
of chips so that some of you may not injure others.""8  If he uses stones  of a larger size, it is valid due to the attainment of the  

a height 

requirement of 
casting stones, except that the worshipper is not to use large stones so 
that he does not injure others. If he throws the stones from h • 
above Aqabah, it is valid. The reason is that whatever surrounds it is 

eutsoe Prophet throw  

the location of the rite. There is greater merit, however, if this is done 
from the base of the valley, on the basis of what we have related. He 
is to pronounce the takbir with each throwing of the stone. This was 
related by Ibn Mas`fid and Ibn `Umar (God be pleased with them)."9  If 
he pronounces the tasbih in place of the takbir, it is valid, due to the 
attainment of the dhikr, which is part of the recommendations for cast-
ing the stones. He is not to stand (stop) by it, because the Prophet (God 
bless him and grant him peace) did not stop close to it.'" He is to stop 
reciting the talbiyah on casting the first stone, on the basis of what we 
have related from Ibn Mas`tid (God be pleased with him)."' It is reported 
by Jabir (God be pleased with him) that the Prophet (God bless him and 
grant him peace) stopped reciting the talbiyah when he threw the first 

"'It is recorded by all the sound compilations, except Muslim. Al-Zayla`i, vol. 3, 74. 
"'This has preceded in the lengthy tradition from Jabir (God be pleased with him). 

Al-Zaylafi, vol. 3, 75. 
"sit is recorded by Abu Dawfid and Ibn Majah in their Sunan. 	vol.3, 75. 

"9The tradition from Ibn Mas'ild (God be pleased with him) is recorded by al- 
Bukhari and Muslim. The tradition from Ibn `Umar (God be pleased with both) is 
recorded by al-Bukhari. Al-Zayla`i, vol. 3, 76. 

'"This is found in the previous tradition from Ibn `Umar (God be pleased with both) 
recorded by al-Bukhari. Al-Zayla`i, vol. 3, 77. 

"'He appears to be referring to the tradition referred to above that he (God bless him 
and grant him peace) continued to pronounce the talbiyah till he reached the Jamrat 

al- Aqabah. The report, however, is not from Ibn Masud (God be pleased with him). 

the 
 jarnrat al-Aqabah.1" Thereafter, the way of throwing stones 

One at place the 
 stone on the back of his right thumb, supported by his 

.sst thi_agtfillnegre-rac(used for shahadah). The extent of the throw is that there be 

illa' , the th 	and the place where the stone will fall a distance of 
rower a 

between  ,t
hs or more. This is how it has been narrated by al-Hasan 

five gime' -fah (God bless him), because a distance less than this 

,., Abll Vani  from 	
t to tossing (the stone). If he does toss the stone, it is valid, 

would aruhria  aimed just 
its feet, however, he does a bad thing by oppos-
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ing die  sunrta • 
ut eo throwing 

he. 
 jnst drops the stone, it is not valid, for it does not 

•
rig If he throws the stone and it falls close to the Jam-

amount  sufficient, because this is something that cannot be avoided. If 

tha°11—e-stilttoisn
e drops far away from the Jamrah, it is not valid, because near-

ness to God is not attained except through the specified location. If he 

thr
ows all seven stones at once it is counted as one stone, because what 

ed in the text is separate distinct acts. He is to take 
par neses vl 

iy m

ention 
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the stones from any place that he likes except from around the Jamrah 
as this is disapproved. The basis is that the stones that are around it are 

(equally) 
rejected. This is what has come down in reports and is consid- 

Despite this, if he does so, it is deemed valid due to 

the bringing about of the act of ramy. 

Ramy is permitted, in our view, with whatever constitutes a part of 
 

the earth. Al-Shafici (God bless him) disagrees. The reason (in our view) 
is that the aim is to commit the act of ramy and this is achieved through 
clayas it is with stone. This is to be distinguished from the case where one 
throws gold or silver as that would be ter 	d distribution  

	

me 	and not ramy. 
He said: Thereafter, he slaughters (an animal) if he wishes and then 

shaves his head or cuts his hair, 	the basis of I,  

Fast rite for 

Mes- 
senger of God (God bless him and 	h.  

on t e asis o. the report from the Mes- 

causes of coming 

us on this day of ours ' 
n grant him peace) that he said, "The 

a person under . 

shave (our heads)."'24  Th 
is that we undertake ramy then slaugh- 

ter and then  

plea3sed with him). 

ng out of the ihram 
siege (prevented from 

, and so also slaughter, so much so that 
 reaching the hajj) can come out 

The reason is that shaving is one of the 

and 
,4ail-Dar'qutni. Al-Zayla`i, vol. 3, 78. 
 There are traditions about this, and among these are those recorded by al-1-1alcam 

àlThis 
 is the meaning understood from the lengthy tradition related by Jabir (God be 

t is gharib in al' 

Al-Zayla`i, vol. 3, 78. 

 have recorded 	is version, however, all the sound compilations, except  
re orded traditions that convey the same meaning. Al-Zayla`i, vol. 3, 79. 
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with wttrAt'. Shaving one-fourth of the head is sufficient 
of rubbing of the head (mash), however, following the 

hair equal to the 

is some shortcoming and the situation resembles bathin 

heads.""7  He said this three times. The tradition in its apparent mess him 
implies mercy for those who shave their heads. F th 
perfection in shaving with respect to cleanliness. In cutt* 

ing has greater merit, due to the words of the P h 
and grant him peace), "May God have mercy o th 

gent upon one's wishes, because the slaughter undertak
en  

fore, slaughter has precedence over it. Slaughter h 

pilgrim is voluntary, and the discussion here is about the 
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These acts make all things lawful for him except women (sexual 
intercourse). Malik (God bless him) excludes perfume as well, as it is 
one of the things that leads to sexual intercourse. We rely on the saying 
of the Prophet (God bless him and grant him peace) about this, "Every-
thing is lawful for him except women,""9  and this saying has precedence  
over analogy. In our view intercourse outside the vagina is not permitted 
(either). Al-Shaftci (God bless him) disagrees. The reason (in our view) is 
that it amounts to the satisfaction of desire through women, and is to be 
delayed till the completion of the disengagement from the iitratn.'" 

Thereafter, ramy (throwing of stones) is not one of the causes of 
release from the ihram, in our view. Al-Shaft'i (God bless him) disagrees 
saying that it is limited in time by the day of sacrifice, like shaving of 
the head, and is thus of the same status with respect to release from the 

'"Slaughter. 

'26That is, the entire discussion in this chapter pertains to the mufrid performing the 
ifrad form of the hajj. The discussion about the giran and tamattu` forms is to follow. 

'271t is recorded by al-Bukhari and Muslim from Nafi` from Ibn `LImar (God be 

pleased with them). Al-Zaylal, vol. 3, 79. 
'It is recorded by all the sound compilations, except Ibn IvI5jah from Anas ibn Malik 

(God be pleased with him). Al-Zayla`i, vol. 3, 80. 
'29It is recorded by Abu Dawud. Al-Zaylai, vol. 3, 81. 
'3°Which is after the tawaf 
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pot because 19- I  

lie 
 said: Thereafter, he comes to Makkah on the same day or the next 

after, and circumambulates around the House, in what 

41'sair  °ca11ettdhateta day tawaf Prophet (God bless him and grant him peace) after he 

h  

al-ziyarah, completing seven circuits. The basis is the 

report r  h 
(' his 

head shaved, departed for Makkah, and performed the tawaf of 

the  House. Thereafter, he returned to Mina and offered zuhr at Mina. "'32  
Its appointed time, however, is the day of saocnrilfivicteh, sblaencaguhsteer.GHoeds, 

said, Exalted, has mentioned the .tawaf in conjupnecrtfi 
tthhee then msaid, 

o"Af nbodth is the same. Its first timing is 
after the rising of the dawn on the day of sacrifice, because what is prior 

" 3 a n  d 
	perform the tawaf around the 

to that of the night is the time of staying at Arafah and the tawaf is sub-
sequent 

ceait,4thConsequently
ere thereof,"' f," 

sequent to it. The day with the greatest merit out of these days is the first, 

r 	as is the case with sacrifice. A tradition says, "The best out of these is the 
first out of these."'35  

If he has performed the sa‘i between al-Safi and al-Marwah after the 
tawafal-qudain, he is not to perform rarnal in this tawaf and there is no 
sari for him either, but if he has not performed the sa ̀ t, he is to perform 
ramal in this tawaf and perform the sa`i thereafter. The reason is that sai 
has only been prescribed for a one time performance, while ramal has not 
been prescribed except once in a taivnf after which sdi is performed. 

13'He is answering  an implied question: In this case tawaf would be a permitting  factor 
with respect to women, but it is not prohibited even in the state of ihram, and this goes 

"This makes 

yaokuesr wreoamsoenninlag.wfHuel for him." to it by saying  that the permitting  factor is prior toi3s4hQavuirnagno2f2t:h2e9  head and its release is not due to tawaf See also the statement below: 

'"It is recorded by Muslim. Al-Zaylal, vol. 3, 3/82. 'Qur'an 2:58 

135 This  is gharib 
in the absolute sense. The Author repeats it under the topic of sacri-fices. 

A-1-ZaYla`i, vol. 3, 83. 
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pama ny  da  hf tee 
 rs which here 

s 
 is 

 pnpol i cf ua rt itohne  sr  

ramy, 
he is not to stand, because the worship has ended. It is for this rea-

tFoofrw
each  r sh  ri  's that he is in threamrnyidss.  

not stand after throwing stones at the Jamrat al-Aqabah 

son I 	the two in between 

sonntlit e day of sacrifice. 

all three 
Jirnars in the same manner after the declining of the sun. If he 

hat he does no 

on 
 He said: 

When it is the next (third) day, he is to undertake ramy of 

wishes to hasten his departure for Makkah, he may do so. If he intends to 

undertake the ramy of the three Jima rs on the fourth day after the declin-

ing of the sun, he may do so on the basis of the words of the Exalted, "But 
if any one hastens to leave in two days, there is no blame on him, and if 
any one stays on, there is no blame on him, if his aim is to do right.'" 
There is, however, greater merit in staying on till the fourth day.'42  The 
basis is the report that the Prophet (God bless him and grant him peace) 
waited till he had performed rainy on the fourth day.'43  If he has to leave, 
he should leave before the rising of the dawn on the fourth day. If the 
sun has risen, he should not leave due to the commencement of the time 
of ramy. Al-Shafi`i (God bless hi ) disagrees  

If he undertakes ramy 	
m isagrees on this point. 

according to Aba. Ha - 

amy on this day, that is, the fourth day, prior to 
the declining of the sun and after h 

The two jurists said that this ' 
nifah (God bless him). This is based upon istihsan. 

a er t e appearance of the dawn, it is valid 

remaining 	
at t is is not permitted on the analogy of the 

Prayer. Al-Zayla`l vol. 3, 84. 

"It is recorded by al-Hakim. Al-Zayla`i, vol. 3, 84- 

"9This tradition has been mentioned several times, in the topic of the description 

411t is re 

84- ' Qur'an 2:203 	

nce is based upon the exemption made for inmg days. The difference . 

"At mina.  

corded by Abu Dawild, and has preceded. Al-Zayla`I, vol. 3, 85. 

d 
This is based on the words of the Prophet (God bless 

all hands raise-.  peace), "The hands are not raised except on seven 

wi  d grallt him P 	these he mentioned the occasions near the two 
him ari  „i39 and among 	 • • 

intended is the raising of hands during supplica- 
occasic'as' 	caning hs.  The ill 
intIO . ssential 

that in his prayer he seek forgiveness for the believers 

tons. It  " 	
because the Prophet (God bless him and grant him 

f iverieSS. 
they  seek 

at these sdta,t,iconsoi: 

or 

g Lord, forgive those performing hajj and those for whom 

Peace) sal  
3,140 The rule thereafter is that for each rainy after 

w
hich there is another rainy, he is to stand (for supplications). The rea- 

Al-Hidayah 	 383 382 	 Al-Hidayah 

He is to offer two raleahs after this tawaf, because u 

.00 i ce avc, 

hPutaGivkl::: 
ended with two raeahs whether the tawaf is a defi • supererogatory, as we have explained. 

	definitive obi. . 	.s 

on the basis prior 
said: This makes women lawful for him, 

been released do 

igation or  

tawaf, except that the operation of shaving has been d 
prior shaving of the head, because he has not bee 

but 

elayed for the legal_ 
He 	

to the  
is of the  

ity of approaching women. 

the hajj,

e ,egai_ 
He said: This !awe-if is a definitive obligation of t 

 by a co 

It is also 

of its essential elements (rukn) for it has been required  
the words of the Exalted, "Perform the tawaf of the H 

. Its performance 
House: '36 

mmand in  
 and is one  

called tawaf al-ifaclah and tawaf of the day of sacrifice It 
after these (three) days is disapproved, and as we have explained it is 
limited in time through these days. If he delays it be ond these 

ese days, he  becomes liable for atonement (dam), according to Abu Ha m -fah (God  bless him). We shall elaborate this in the chapter on offences, God, the 
Exalted, willing. 

He said: Thereafter, he returns to Mina and stays there. The basis is 
that the Prophet (God bless him and grant him peace) returned as we 
have related.'" Further, the liability of rainy remains for him and its loca-
tion is at Mina. 

Thus, when the sun has declined on the second day out of the days of 
sacrifice, he is to throw stones at all the three Jima r. He begins with the 
one that is next to al-Khayf mosque, and he throws seven stones pro-
nouncing the takbir while standing next to it. He then throws stones 
at the one after it in the same way and stands next to it. Thereafter, he 
throws stones at the Jamrat al-Aqabah in the same way, but he is not 
to stand next to it. This is what Jabir (God be pleased with him) has 
reported in the transmission about the rites of the hajj of the Messengers  
of God (God bless him and grant him peace) along with its elaboration. 

He is to stand near the two Jamrahs at the location where the people 

' 
the takbir and he is to invoke blessings for the Prophet (God 
stand. He is to recite praises of God, to glorify Him, recite the tahlil and t h 

and grant him peace). He is then to make supplications for bless him his needs 

136Quean 22:29 
'37This has preceded. Al-Zayla`i, vol. 3, 83. 
'38From Jabir (God be pleased with him) this is gharib. Al-Zayla`i, vol. 3, 83. There is 

the lengthy tradition about the rites, however, a tradition from `A'ishah (God be pleased 
with her) recorded by Ibn Hibban and al-Hakim supports this rule. 

fr  
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f
• o the sun. Our proof against him is what we have 

,he  decliolng 
up to 	

Up 

to the night, he may undertake ramy, and he 

otea.  delays  't (rainy ) 	due 
to the tradition about the supplication. 

etniflt'the next day, he may undertake ramy, as it is 
olftligeabie  fordaeraynrit  

if 	
f the  category of ramy, 

but he is liable for atonement (dam), 
is ° 	he 

the 	° 	
Hanifah (God bless him) due to its delay till after its 

aa'FCCepOotrlidnitilegd.cittio:InifAielb,eilatins isciehritsavkieesw;:m2 
rainy 

of the Jimar while sitting on his riding 

t valid, 
as the act of rainy has been accomplished. It is better 

Ke 

anilnaL„,i- ys yin the case of a rainy after which there is another ramy, is 

{the fac"-  on 
foot, but if there is no subsequent ramy, he can do so 

ndert ren  because after thsheofiurlsdt rainyu ndersttaakyientghaen rdaprnryayoi nngfoisorteq
soui that 

t, 

as weedstahcuhs; achieved. The explanation of merit is narrated from 
d n  gGt t

he 

ooGdno  d  
treater 

 rrea:sdPliehfvh:(it  While 
(God be pleased with him) used to enforce disci-

bless him). 

nighbless him and grant him peace) spent the nights 
of ramy away from Mina is disapproved, because 

there,'" 

plinIfnhgefodroenseingletecntitnigontoalslytasy thtaye 	54  threeinight at another place, he is not liable 

for any atonement, in our view. Al-Shafil (God bless him) disagrees with 

this. The reason to our view) is that staying at Mina has been required to 

facilitate ramy 
for the worshipper during its special days. It is, therefore, 

not part of the acts of hail and neglecting to do so does not invoke an 

enforcinsagfa ctt is 
disapproved He said: 

I  
disapproved that a person send his baggage to Makkah 

and stay on till the completion of ramy. This is based on the report that 

Ihnar (God be pleased with him) used to forbid this and disciplined peo-
ple for doing so, because it led to the distraction of the worshipper.'

55  

If he leaves for Makkah, he is to descend upon al-Muhassab, which 

is a flat bed of a valley and the name for a location where the Messenger 

d.
GOMA"  

: 
pot' 

"That is, "The first of our rites...." 
"That delaying of a rite till after its appointed time gives rise to liability for darn. 

""It has preceded. It is recorded by Abu Dawiad from `A'ishah (God be pleased with 
her). Al-Zayla`i, vol. 3, 87. 

"'It is gharib. Al-Zaylal, vol. 3, 87. 
"It is gharib. Al-Zaylaci, vol. 3, 88. 
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departure. If the exemption is not granted, the rule i

s  assr, ,

Book 

other days. Imam Abil Hanifah'say
soi with enwfoisr the . 	. cteptoort.ed. front --ciate,, be pleased with both).'44  The reason for 

 thus, it is appropriate that it be v.  'IA • 

leniency is visible for this day 

e in the view' giving 
1.1, as the efr'od 

is that 	has rp e 
°M Ibn ,A13̀1  wIth th  

of the sun, according to the well known nar • 
a' s r  or to 

the 
4)1 and 

second insofar as ramy is not allowed o 
times. This is to be distinguished from the situatio

n  on 11 "Nil? on threasrePiodeurin

.y issibil'h, i alt 
s-' t,  ra 1711, 

10,--i- the first 

Nil? 
	all 

, 	ect  }le:,  

mences with the rising of the dawn. Al-Shafi: (thGe  - ° the first timing starts with the second half f 

to give up rainy on these days, it continue  rule.'46  

As for the day of sacrifice, the first timing for r
oad  

continues to be governed b r III t' 
145  AS it is n  ` declinin g 

 

night on  
blesslhYtii:Inttilltsh) rey. : 

nedabPa(sittes d 

said that  
the report that "the Prophet (God bless him and grant him 

Peac ) of  an exemption for the shepherds, permitting them to under k e Made 

s hi 
night."147  We rely on the words of the Prophet (God bless d e ratny at  

nt and  him peace), "Do not stone the Jamrat al-Aqabah except when you 
grant  into the morning. "'48  It is also related that the time is when the sui7hve

as 
risen,149  thus, the essential timing is established by the first and greate

r merit with the second report. The interpretation of what he (al-Shafil) 
has related is "the night of the second and the third," because the night of 
the day of sacrifice is the time for the station (at Muzdalifah) and 

ramy 
follows it, therefore, its timing has to be after it by necessity. 

Thereafter, according to Abu Hanifah, this time extends up to the set-
ting of the sun due to the words of the Prophet (God bless him and grant 
him peace), "The first of our rites on this day of ours is ramy.""° In this 

he deemed the entire day as the time for ramy and this time ends with the 

setting of the sun. According to Abu Yasuf (God bless him), it extends 

'44It is recorded by al-Bayhaqi. Al-Zayla`I, vol. 3, 85. 
'45The other narration deems ramy prior to the declining of the sun as valid. 

146The rule reported earlier from Jabir (God be pleased with him). 

'47It is related from several Companions (God be pleased with them) and the 
tradi-

tions are recorded by al-Tabarani, al-Dar'qutni and others. Al-Zayla`i, vol. 3, 85
-86• 

mak is recorded by al-Tahawi in Sharh Maceini al-Athar. Al-Zaylai, vol. 3, 86. 
& 

'49This has been recorded by the compilers of the four Sunan and has precede Al 

Zaylai, vol. 3, 86. 
'5°This has preceded. Al-Zaylal, vol. 3, 6, 77, 87. 
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of God (God bless him and grant him peace) descended.156 His  ing upon this location was intentional, which is the sound vie descend, 
his descending there amounted to a sunnah, because the p 	s°  that 

with them), "We shall descend tomorrow at Khayf and Kh
ayf 	leased Kinanah where the polytheists swore to abide by their 

bless him and grant him peace) said to his Companions (God b 
(GC3C1  

polytheism nu 
s role  Banta  

rot-she, 

He pointed towards their pact for deserting the Bana Hashi T 
come to know that he descended upon it to show the polythm. 

eists then' 
we 

tle design of God in dealing with them. Accordingly, it became 
	sub- like ramal during tawaf. 	 - a sunnah  

He said: Thereafter, he enters Makkah and circumambulates the 
Ka`bah in seven circuits in which he does not perform ramal. This is the tawaf al-sadr. It is also called tawaf al-wida (the farewell circumam-
bulation). This tawaf is the last act associated with the House, because 
the worshipper bids farewell to the House and moves forth from it It 
is obligatory (wajib) in our view, with al-Shaft`i (God bless him) dis-
agreeing. The basis (in our view) is, "Whoever undertakes the hajj of this 
House, let his last association with the House be the tawar58  An exemp-
tion is made for women, who can forgo the tawaf when they have their 
periods."9  

It is not wajib (obligatory) for the people of Makkah, because they 
do not leave it or bid it farewell. There is no ramal in it as we elaborated 
that it is stipulated as a one time obligation. He is to offer two raleahs of 
tawaf after it as we stated. 

Thereafter, he is to proceed to Zamzam and drink of its water on the 
basis of the report that "the Prophet (God bless him and grant him peace) 
drew out a scoop from it himself and drank from it and then emptied the 
remaining scoop into the water."' 

'56There are traditions on this and some of these have been recorded by al-Bukhari 
and Muslim. Al-Zayla`i, vol. 3, 88. 

'57It is recorded by al-Bukhari, Muslim and others from Usamalt ibn Zayd (God be 
pleased with both). Al-Zayla`i, vol. 3, 89. 
'58It is recorded by al-Bukhari and Muslim from Ibn 'Abbas (God be pleased with 

both). Al-Zayla`i, vol. 3, 89. 
`59This is also part of the tradition. Al-Zayla`i, vol. 3, 9o. 
'It is reported by Ibn Sa`d in al-Tabaciat in the section on the hail/ of the Prophet 

(God bless him and grant him peace). Al-Zayla`i, vol. 3, 9o. 

er 

 

this, is 
to proceed 

to the door (of the Ka`bah), kiss its thresh-

the Multazam, 
which is the part between the Stone' 

Aftd love to 
tha°,, door. 

fie is to place his chest and face over it and cling to the 
old,

Grapes 	

moment and then return to his people. This is how what 

hheimmpoevaeceaw) adyidfraotrnMiut  Multazam is 

ibitd-nheariaecaadilkotPe%envcirs:sr,Pfeoci°,1 Israel:a  h (eGy 

God 

b  1 
bless 

 isessentialn   and  g 
grant

nt 

ration 	
the House, till he moves out of the Mosque. This 

with his face towards the House, in a state of tears a'nd long- 

backward 

 t'he 
 elaboration ofthe completion of the 

hajj. 

is 	

43.1 MISCELLANEOUS ISSUES 

the state of iliram does not enter Makkah, but 

phetrtio'n'Arafat and stays there, as we have elaborated, the 

tmorofetthnh ceee  Sdwutonhrnesahrhii pt. He is not liable for atonement for this omission, because 
:mance of other acts in a different order will not conform 

andthepesrtfroa 

obligation of the 
proceeds  tawaf al-qudam is waived for him, because he has corn 

es of hajj in a manner that all remaining acts are to follow, 

it is a sunnah163  and there is no compensating penalty for a sunnah. 

A person who is able to attain the station at Arafah between the 
declining of the sun on the day of Arafah and the rising of the dawn on 

the day of sacrifice, has caught the hajj. The first timing of the station is 

the declining of the sun, in our view, on the basis of the report that "the 
Prophet (God bless him and grant him peace) commenced the station 
after the declining of the sun." '64  This is an elaboration of the first timing. 
The Prophet (God bless him and grant him peace) said, "A person who 
makes it to Arafah by night has caught the hajj, and a person who has 
lost `Arafah during 	 " the last timing. If the night has lost the hajj "165  This is an elaboration of 

mg. If Malik (God bless him) says that the first timing is after 

'The Black Stone. 
:It is recorded by Abtii Dawad in his Sunan. Al-Zayla`I, vol. 3, 91. ,634 It is wajib according to Malik (God bless him). 

This has preceded in the lengthy tradition from Jabir (God be pleased with him). Al-Zaylei, vol. 3, 91. 

first 	are traditions reported on this by the compilers of the Sunan as far as the 
part of the tradition is concerned. Al-Dar'qutni has recorded the entire tradition. Al-Zaylal, vol. 3, 93. 
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that it is not valid, unless he stays during the day and a part of 
however, the proof against him is what we have stated.'66  

word 

after a few moments, his hajj is valid, in our yvieawt Arafs::" 

word "or" that "the hajj is `Arafah, thus, one who sta s ' 
moment of the day or night has completed his hajj." 
that grants a choice (between day and night). Malik 

Prophet (God bless him and grant him peace) mentioned 
tha.  

we 	re lated. the have 
rising of the dawn or after sunrise, then the proof against him • 

Thereafter, if he comes to stay after the declining of th
e t,„ 

(God bless • 
This is -Is 

with 

, beca e the  

0 the 
ss him) said  

statement  la it semellnet  

is What 

t the  

night, 

or a  

If a person passes through 'Arafat while asleep or in a state of f
a. • fainting or when he is not aware that it is 'Arafat, his station at 'Ara

-  ' at is valid.  A reason is that what is obligatory is the rukn and that is the station at . 'Arafat. The occurrence of the rukn is not prevented by fainting and sleep 
as in the case of the rukn of fasting, but is distinguished from the rukn Of 
saiat as that does not survive with fainting. Not being aware does affect 
intention, but not every rukn depends on niyyah as a condition. 

If a person faints and his companionsth7  wear the ihram on his 
behalf,'" it is valid according to Abu tianifah (God bless him). The two 
jurists said that it is not valid." If he orders a person that he should wear 
the ihram on his behalf when he faints or goes to sleep, and the person 
ordered does wear the ihram for him, it is valid. This is valid on the basis 
of ijrna`.'7° Thus, when he recovers or wakes up and brings about the acts 
of hajj, it is valid. The two jurists maintain that (in fact) he did not wear 
the ihram himself nor did he permit another to do so on his behalf'7' 
This person did not expressly permit another and implied permission 
depends on knowledge (of the person fainting) and the permissibility of 
permission for this is not known to many of the jurists so how can the lay 

'"The statement attributed to Malik (God bless him) may not be entirely correct. 
'67Some maintain that it is not necessary that these people be his companions. How-

ever, according to the Imam (God bless them) this is based upon the compact of com-
panionship. 

'That is, they wear the ihram primarily for themselves and for him in a representative 
capacity. The reasoning is based upon the compact of companionship. See below. 

'69This is the view of most jurists, but the rule approved here is otherwise. The dis-
agreement is due to the absence of express permission of the person who has fainted. If 
such permission is there, there is no disagreement. 

17°Of our jurists. 
171This pertains to the first part of the rule where there is no express permission. 
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is distinguished from the case where he expressly 
it. This  arn's reasoning is that when he made the com- 

pel:so: :10-th,er:  
he sought the support of each one of them for 

nenni „anion 
P t of e°"'r 	

• unable to do directly on his own, and ihram is the 

Py- ecrythin that  journey (of companionship). Thus, permission is estab-

purPse  imp
lication and knowledge of such permission is established by 

examinatiods: 	
the evidence and the rule revolves around it.'72  

woman 
in all these cases is like a man, because she is 

hed by i A
of woman 

 

A by 
the communication just like a man, except that she does He  said: 
the 
	it is part of the `awrah (her concealed parts), 

addressed  "' 
_cover her head,  not al' uncover her face, due to the words of the Prophet (God 

bbfinetssshhhein oanesd gnracn°t him peace), "The ihram of a woman is in her face."173  

she 

angs a veil of some sort in front of her face keeping it away from 

if
r face (not touching it), 

it is valid. This is what was reported by `A'ishah 

(God be  pleased with her). 
Further, it amounts to seeking a shade under 

She is not to raise her voice while pronouncing the talbiyah, 

it provokes temptation. She is not to perform the ramal nor is 

iscanhacsev:  etnfroanu  agYn.s
dertake sa`i (

o f a woman. 175  She is not to shave her head rather she is to clip 
running) between the two lines, as it disturbs the 

her hair, due to the report that the Prophet (God bless him and grant 
him peace) forbade women from shaving and ordered them to clip their 

hair."176  The reason is that shaving of the head in her case is like shaving of 

the beard for a man. She is to wear stitched clothes that appear suitable 
to her, because in the wearing of unstitched clothes there is uncovering of 
her private parts. They said that she is not to kiss the stone when there is 
a crowd around it for it is forbidden for her to rub against men; she may 

do so when she finds the spot vacant. 
He said: A person who places a symbolic garland around the neck 

of a sacrificial animal, whether a voluntary sacrifice or one that is by 
way of nadhr or as compensation for hunting or for any other reason, 

"'We feel that there is great merit in the Imam's reasoning. The compact of compan-
ionship must be legally acknowledged. 

'''It is recorded by al-Bayhaqi in his Sunan. Al-Zaylaci, vol. 3, 93. 
"It is recorded by Abu Dawild and Ibn Majah. Al-Zayla`i, vol. 3, 93. 
'"A recent attempt in Pakistan by some to make women participate in a marathon 

race inthe streets may be referred to this. v  
It is gharib in this version and appears to be a compound tradition as there are 

traditions on shaving recorded by al-Tirmidhi, al-Nasal and others. Al-Zayla`i, vol. 3, 
95. 
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sacrificial animal, has adopted the ilyam."'77 Further, th 

the ihram. This is based on the words of the Proph
et  

and grant him peace), "Anyone who places a symboli
c  

and moves with it intending hajj then he has formed 

around a  

n of 

he has not adopted the ihram. The basis is the report from 
`kishah

og(fGratolindet  
be pleased with her), who said, "I used to entwine the garland

siman  
sacrificial animals of the Messenger of God (God bless him and 

the taibiydill 
advt hilefets 

ni s°  : 
ii: 

sacrificial animal amounts to the pronouncing of th 
	g of the  

expression of a response (to the call of Ibrahim) as no on
eoretfadtkciiieeensrteahsips-o, but 

a person intending the hajj or `umrah. The expression 
is sometimes undertaken through acts just as it is 

°spec'', 

fi cthrough  ch rac_  words, and a person doing so comes to adopt the intesndpa
tilecet 

to the association of the intention with the act, which is 
	.. 

1 

of  

fr am ) due teristic of the ihram. The description of taglid is that a 
the handle of a haversack or the bark of a tree is tied to h 
sacrificial animal (badanah). 

If he garlands the animal and sends it, but does not drive it 
huh' 

o 't the neckinofsdtehuifee, 

him peace) and then he used to send them while he himself stayed with 
his family in a state of permissibility."'" If he moves (towards the 

hajj or `umrah) later, he does not move into the state of ihram till he catches up with the sacrificial animal. The reason is that by departing when he is not 
driving the sacrificial animal in front of him, the only thing to be found 
is mere intention, and by mere intention he does not enter the state of 
ihram. When he catches up with it and drives it or just catches up with 
it, his intention is linked to an act that is a characteristic of the ihram and 
with it he enters the state of ihram, like driving it right from the start. 

He said: The exception is the sacrificial animal of the tamattu`  form 
of hajj for in that case he moves into the state of ihram when he departs. 
The meaning is that if he forms the intention of the ihram. This rule is 
based upon istihsan. The reasoning based upon qiyas has already been 
stated by us,179  while the reasoning based on istihsan is that the sacrifice 
has been prescribed initially in the form of a rite of hajj, because it is 
specific to Makkah and is obligatory by way of gratitude for the permis-
sibility of combining two rites. Other sacrifices become obligatory due 

'77It is gharib and reported as marP by Ibn Abi Shaybah. Al-Zaylal, vol. 3, 97. 
178It is recorded by all the six Imams of the sound compilations. Al-Zayla`I, vol. 3, 98. 

179This reasoning is found in the previous rule, in the words: The reason is that by 
departing when he is not driving the sacrificial animal.... 

, veil 
when they do not reach Makkah. Accordingly, in this 

to violati°1:Le.ng towards 
Makkah has been deemed sufficient whereas 

case Were  -- vi  de  ends upon the actual act. 

in other  places a  co tor cases it  P 	• vermg on the sacrificial animal, puts a mark on it or 

if he PI 	is not considered to be in a state of ihram, because 
ariands a  go.at 

for 
he protection from heat, cold or fleas, and is not an act 

g 	ring is or  	- the  cove 	hail. IsWar (placing a mark with a cut on the hump) is 
.fic  to the •  sneci according to Abu Hanifah (God bless him), and cannot be 

Y   disaPP COYed 

t of the rites of h ajj. 
According to the two jurists, though it is good 

aitrsri;e
ant as a treatment as distinguished from garlanding,'8° which is 
to the sacrificial animal. The garlanding of a goat is not practised 

specific 	I 81 

no
r 

is it a sunnan. 

 He said: 
The term budun applies to camels as well as cows. Al-Shafil 

(God bless him) said that it applies to camels alone, due to the words of 

the  pr
ophet (God bless him and grant him peace) in the tradition per-

taining to the jumu`ah, to the effect that one who hastens to it is like one 

who has sent forth a badanah for sacrifice, while one who comes next 

is o
ne who has sent forth a cow.' Thus, he made a distinction between 

them. We maintain that the word badanah arises from badanah, which 
means being fat, and this attribute is common between both animals. It 
is for this reason that each animal is accepted as sacrifice from seven per-
sons. Further, the authentic narration mentions the word juzur, (instead 

of budun).'83  God, the Exalted, knows best. 

'Therefore, ish'ar may be given up. 

'There are, however, traditions recorded by all the sound compilations that indicate the 
contrary. Al-Zayla`i, vol. 3, 98- 'h
it is recorded by al-Bukhari and Muslim. Al-Zaylaci, vol. 3, 98. 

"The word is found in a narration from Muslim, but the other version is sound. Al-Zayla`i, vol. 3, 99. 



Chapter 44 

Qiran 

The qiran form of ltayj has greater merit than the tamattu` and ifrad 
forms. Al-Shafil (God bless him) said that the ifrad form is better. Malik 
(God bless him) said that tamattu` is better than qiran, because it is 
mentioned in the Qur'an— when (in reality) it is not mentioned in the 
Qur'an. Al-Shafici (God bless him) relies on the words of the Prophet 
(God bless him and grant him peace), "Qiran is a rukhsah (exemption),"1  
and maintains that there are additional requirements of talbiyah,2  jour-
ney and shaving in ifrad. We rely on the words of the Prophet (God 
bless him and grant him peace), "0 Family of Muhammad, pronounce 
the tahlil3  of performing hajj and cumrah together."4  Further, there is a 
combination of two acts of worship in it, thus, it is like fasting along 
with i`tikaf or being on guard during battle along with prayer during 
the night. In addition, the talbiyah is not limited by number, journey is 
not the object and shaving is the cause of exit from the act of worship, 
therefore, the tradition cannot be preferred on the basis of the attributes 
mentioned. The purpose of the tradition related (by him) is to refute the 
statement of the People of the Jahiliyyah that `umrah during the months 
of hajj is the most glaring form of immorality.5  Qiran is mentioned in the 

'It is gharib in the absolute sense. Al-Zayla`i, vol. 3, 99. 
'As compared to qiran. 
'Wear the ihrilm. 
.41t is recorded by al-Tahawi from Umm Salamah (God be pleased with her) in Sharh 

Mu
slim. Traditions giving a similar meaning have been recorded by al-Bulchari and 
muslim. Al-Zayla`i, vol. 3, 99. 

5}  le intends thereby the tradition relied upon by al-Shafici (God bless him) that 
Qiran is a rukhsah." The view of the People of Jahiliyyah is to be found in traditions 

recorded by al-Eukhari and Muslim. Al-Zayla`i, vol. 3, io6. 
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thofe:eilisti:enis:fisthaevirnoluafrtion. of the i r . of the hajj. He is to shave on the 

day ot.sbay  shaving, in 

 

be , crafice  • 

Shah' 
i due to the 

 words of the Prophet (God bless him and grant him 

single seche  'torah has been included in the hail up to the Day of Judge-

Peace)' "' b the qiran 
form is based upon concurrent performance 

so that 
a  single talbiyah, 

a single journey, and a single shave is sufficient 
on'. 

mid the same 
applies to the arkan (essential elements). We rely on the 

report that when S ubayy ibn Ma`bad performed two tawafs and two sa`is, 

thmsarunnah of your Prophet."9  The reason is that qtran is the merging of 

one wors
hip with another, and this takes place through the performance 

of the 
complete acts of each in a perfect manner. Further, there is no 

concurrent performance in the intended `ibadat, whereas journey is for 

reaching, talbiyah for tahrim and shaving for release. Thus, these acts are 
not intended in themselves as distinguished from the arka n. Do you not 

the .„7  ; n"q1  if  ranYls0lie 	in between the `umrah and the hajj, 

the 
l'ail i 	t  to shave  ( 	. 

oon'' 

e 	

leased with him) said to him, "You have been guided to 

cause 	.ust as the In- 

r ie(aG'oc
i bless him}said that he is to perform a single 

tawaf and a 

V: PILG}umikGE  

18 Flirt, .er, 

pee,' _ is found the m 

(God be p 

i 	
our 

wishes to epaenrifnogrmofs iv( tuattnaa:da) the ̀ umrah up to 

his hufe  ra  idd)hdoclen: it. He is released from the ihram 

view, and  t
oht.by* this is the view of our school. Al-

virtue of slaughter, just like 

see that the two parts of the voluntary worship do not become concur-

rent even though they are performed with a single tahrimah (intention). 
The (real) meaning of the tradition related by him is that "the time of the 
'umrah has been included in the time of the hajj."' 

He said: If he performs two tawafs for his ̀ umrah and hajj and (then) 
performs two sa'fs, his acts are valid, because he has brought about what 
he is required to do. He does do something bad, however, by delaying the 
sa't of the `umrah and by advancing the tawaf of greeting before it, but he is not liable for 

any atonement. As for the two jurists (Abu Yu-  suf and 
Muhammad), the absence of liability is obvious, because advancing and 

'Qur'an 
5

[t is recorded by Muslim, Abu Dawud, al-Tirmidhi and al-Nasd'i from Ibn 'Abbas (God be pleased with both). Al-Zaylaci, vol. 
3, 106. 

'This tradition has not been reported this way. When Subayy said, "I have pro-
no ed 

ud

nced the tahlil of both:' `1..1mar (God be pleased with him) replied, "You have been gutio tothe 
Sunnah 

of your Prophet." Al-Zaylei, vol. 3, 109. 
As this refutes the claim during the Jahiliyyah, that was mentioned above. 

when one adds the h all• • to the ̀ umrah before completing .our 

the half and the curnrah for God,"6  is that the ihrarn  h ' - -14 c'rnPlet there is the hastening of the 
ihrarn 

and its continued 
ado 1?r. Thereafter, 

from the rn 41i-a 
till one is free of the duties of 

hajj. This isPtril" beginning 

agreement between us and al-Shafil (God bless hirn) is that thatgthen
di

i
s. 

our view, performs two taweifs and two 
seis, 

when in his vew
-fineri  ''''' 

forms a single tawaf and a single sa`i. 

the prayer, "0 Lord, I wish to perform the 
lrajj and the ' them easy for me and accept them from me." The reason is th; qirdnaki: the combining of hail and `unirah, 

as you would say, "I have combined 

the tawaf, 
because the combination takes place when a major part tawaf 

is still outstanding. When he resolves to perform them toge
ther, heis to seek ease in their performance. He is to perform the `umrah 

• the h ajj 
in such combination. It is for this reason that he is to pronounce the talbiyah for the ̀ umrah and the hajj together, because he is beginning with the acts of the `umrah. Likewise, he is to begin by mentioning the 

combining them and does not mention them expressly in the talbiyah, 
it is valid on the analogy of salat. 

Qur'an, because the meaning of the words of the Exalted 

'did 
right from the 

h 	
of one's family, as we have 'related e 	d  fo 

both 

ihram of ̀ umrah and hajj together from the 
'viva, and 

that he say afte  

one thing with another," when you combine two things. Th 

for combining them. If he forms the inward intention (in his heart) 
for 

tarnattu`. 

Accordingly, qiran is better than it. It is also not 	

c4e ill  

talbiyah, 
there is no harm in it, as the character waw in between them is 

`umrah first. If, however, he mentions it after hay) in his supplication and 

He said: The description  of qiran 
is that the worshipper adopt the 

Ai-Flidayah 

earlier 

 V: Pt 	
C  

umrah 
so make  

four 
e samLe jos:: 

cults of 

Per. 

When he enters Makkah, he is to begin by circumambulating the 
House in seven circuits, while performing ramal in the first three cir- 
cuits. After this he is to perform sal between al-Safa" and al-Marwah. 
These are the acts of the `umrah. He then commences the acts of hajj 
and performs the tawaf a/-quclum in seven circuits and performs the sdi 

afterwards as we have explained in the case of the person performing the 
ifrad form. He is to perform the acts of ̀ umrah first due to the words of 

'Qur'an 2:196 
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and giving it up does not give rise to atonem
ent 

view. In the lin5m's view, the circumambulatin
on tohfegrreefeotrien,gadi svaann.,1-11u:tihint:ii1r/ 

regulating the rites of hajj does not give rise to at 

Al-Hidayah 

atone 	(dam 

 f s 

for being occupied with the tawal: 
delayed due to occupation with another act, thus, there 

i 

does not give rise to it either. As for the 
sa`i, there is no at 

s no at

oll::: 

When he has cast stones at the Jamrat 
al-`Aqabah on the day of sa

c_ 
rifice, he is to slaughter a goat, or a cow, or a badanah," 

or participate in the seventh part of a badanah." This amounts to the dam of qiran. 
The reason is that qiran is within the meaning of 

murah and offering a sacrifice is expressly mentioned in 
this case. The sacrifice  may be of a camel, a cow, or a 

sheep, as we shall mention in the chapter on the topic, 
God, the Exalted, willing, By the use of the word 

badanah here he means a camel, even though the term badanah applies to it and to a cow as we have mentioned. Just as a seventh part of a 
camel is permitted so is that in a cow. 

If he does not have an animal eligible for slaughter, he is 
to fast for three days the last of which is to be the day of (Arafah, and for seven days when he returns to his family, 

due to the words of the Exalted, "For a 
person who does not find an animal there is fasting of three days during 
the days of hajj and seven when he returns. These are ten complete days." Although the text is about tamattu`, qiran is like it for it is composed of 
the performance of two rites. The meaning of the word hajj, God knows best, is the time of hajj, because the word hajj itself does not serve as a 
container (for the days) except that there is greater merit in fasting one 
day before the day of tarwiyah and the day of Arafah. As the fasts are 
symbolic of the sacrificial animal, therefore, it is recommended to delay 
them till the last time in the hope of attaining the animal itself. 

If he fasts (for the seven days) at Makkah after being free of the hajj, 
it is valid. This means after the passage of the days of tashriq, because 
fasting during these days is prohibited. Al-Shaft`i (God bless him) said  
that fasting later is not permitted as these fasts are contingent upon his 
return, unless he forms the intention of staying on in which case it w.  ill 
be valid due .to the difficulty of return. We maintain that the meaning 

"Here he confines the meaning of badanah to a camel and mentions a cow separately 
1210 this place, the word should mean both a camel and a cow. The Author elaborates 

the use of these terms by al-Quduri, a few lines below. 
13  Qur'an 2:196 
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f return  from 1,./ajj here is 
when you are free from it, because being free 

one's family. Thus, performance has 

if he loses the of 

returning to one 

ofr°c0:rirteis the cause o 
d after the 

cause, 

asellidn:ydasarais mthaelsieka(rGe 

he fast till the 
day of sacrifice, 

therefore, it is permitted. 

). Al-Shaft`i (God 

(God bless him) said that 
fixed fasts and can be offered as qackf like 

crifice he is only permitted to 
bless him) said that he is to 

he is to fast during 
ho does 

sacrifice ahne 

die 
fast  

e days 

oot  ff tas
hriq

R a i Ramadan.  

These are ten complete days."" as these are within 
due to the words of the Exalted, "For a person w 

• 
fasting of three days during the days of hajj and 

t find an animal there is 

on the well known prohibition about fasting otseven  hae m 
 tehn of hajj.

iraeitiu.  returns. rely    

these days,'5 
 therefore, the text (verse) is qualified by this prohibition. 

From a different perspective a deficiency 	 form. 
overcomes these 

compl 
facts s 

te  
o that he 

cannot meet through them an obligation imposed in ie  

He is not to offer the fasts after these days,16  because these fasts are a 

substitute 
and substitute duties (conflicting with analogy) are not altered 

except by the texts. The text, however, has made them specific to the  

of hajj whereas the permissibility of the original duty of sacrifice is main-

tained according to the original rule. It is related from `Uimar (God be 
pleased with him) that in a similar case he ordered the slaughtering of a 
goat.17 If he is not able to offer a sacrifice, he is to come out of the 

ihratn 

and in such a case he is liable for two atonements, one for 
tarnattu` and 

the other for releasing himself from the ihram prior to the sacrifice. 
 iveIn  up 

for hi
s 

f ftoh e hqi  mei r i n does not enter Makkah and heads for 'Arafat, he has g  
`utomrpaehrftohrrmouigt. In 

such
station at 'Arafat, because it is not pos- 

sible 	 a case he will be basing the acts of 

the 

o  rsah upon the acts of hajj, which is against the prescribed form. He 

does not give up the ̀ umrah just by heading towards 'Arafat, and this is 

oun bndeotwpe
ineino 

this 
is  from 	

the case of one who offers zuhr on a Friday, 
anifah (God bless him) as well. The dis-

tinction 
 to him, is that the person proceeding for the jumu`ah is doing 

so after the performance of zuhr, 	' zu r, while one proceeding towards 'Arafat in 

'4Qur'an 2:196 
"This has preceded in the Book of Sawm, however, there is a tradition recorded from 

Vishah (God be pleased with her), recorded by al-Bukhari, that runs counter to this 
view. Al-Zaylal, vol. 3, 112. 

16 This goes against al-Shafirs opinion. 
"It is a gharib tradition. The text appears in al-Mabs/l.r. Al-Zayla`1, vol. 3, 112. 
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qiran and tamatru` is prohibited from doing so prior to the performance 
of the `umrah. The two cases are, therefore, distinguished. 

The atonement by sacrifice (dam) for qirem is waived for him. The reason is that by giving up the ̀ umrah he is no longer performing the tw
o  rites combined. He is liable for atonement for giving up the 

`umrah after having commenced the rites. He is also liable for performing it by w
ay  of gads' due to the validity of commencing this (form of hajj). Here he resembles a person prevented from hajj (due to a siege). God knows  best.  

Chapter 45 

Tamattu 

The tamattu form of hajj 
has greater merit than the 

ifrad form, in 

greater' 

our view. It is related from Abu Hanifah (God bless him) that 
ifrad has 

merit.2  The reason is that for one performing 
tamattu` the jour-

ney is undertaken for his ̀ umrah 
whereas the journey undertaken by one 

performing the ifrad is for his hajj. The basis for the ?a/lir al-Riwa yah 

is that in tamattu` there is a combining of two worship in it l
s an, t making erefore, 

it resembles qiran. Thereafter, there are additional rites 
	dike  

the blood flow (sacrifice) as well as journey that is undertaken for his 

thoawkad  This 

 it. 

The 	

rn 
is so despite an intervening umrah as that is subservient to the 

hajj and is like the intervening sunnah between the jurnu`ah and moving 

 r t  

The persons performing the tamattu` are of two types: those who 

journey h  without 

drive 

 i

stacoruificial 
animal and those who do not. The meaning of 

tamattu`   is availing of the opportunity to perform two rites in a single 

t proper intercourse with on 
e

e's family in between.3 There 

are disagreements about this that we 
willing. 	

will laborate, God, the Exalted, 

The description of this form is that the worshipper begin from the 
miqdt during the months of hajj. He is to adopt the ihrarn of `umrah 

and then enter Makkah. He is to perform the circumambulation, the 
sal 

and shave his head or clip his hair. He is then to release himself from the 

'This is the ?Air ar-Riwayah. 
'It is also al-SI-lifers opinion. 
'This is the meaning of this form. 
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as he has been released from the ̀ ternrah. 

performing hajj stop pronouncing it upon the commencement of 
ramy.9 

terminate the talbiyah on commencing it. It is for this reason
or 

 that
e 
 those 

bless 	 rop et God bless him and grant him peace) stopped pronouncing the 
talbiyah when he kissed the Stone.' Further, the purpose is 

tawaf, therefe, h is to 

which is completed with this. We rely on the fact that the P h ( ' 

when his eyes fall on the House, because (timrah is a visit to the 

cumambulation. Malik (God bless him) said that he is to cease doing so 

the talbiyah, the release from it is to be 
throw h h 

revealed for cumrat al-qada'. Further, as the ihram f ' - 

as 	

is to d 	hae,  

tawaf and the sa`i. Our proof against him is what w 
	umrah is th  as the words of the Exalted, "With your h d 

and grant him peace) did in the `tnr h f 	-' said that there is no shaving of the head for if 

we have mentioned. This is what the Mes 

done if he intends to perform the 
cuntrah sael no 

inthraathisT, 

state of iliram.4 
 This is the elaboration of then:u, 

He said: He is to stay at Makkah in a state of release from the 
ihnitn, 

He is to cease pronouncing the talbiyah when het 

a 0 qada .5 Malik G  

ea s shaved7 a vers 	s well  

	

g s 	ig, as for hajj. 

ger o f God (God is
o  two b_,  

iim, and the ' 

e 'commences the dr. 

e have related' 
as e 

or it is adopted with 

B001(  v. Fit Lc  

(God bless  him)  

e that was 

bles  , • 

House, 

Rikt4  

s him  
inl) 

He said: On the day of tarwiyah, he is to wear the ihram of hajj from the Mosque.' The condition is that he wear the ihram from the Haram. 
As for doing so from the Mosque, it is not essential. The reason is that this 
worshipper falls within the category of a Makki (resident of Makkah), and 
the miqat for the Makki during hajj is the Haram as we have elaborated. 

4After this he becomes like a resident of Makkah. Therefore, he is not to perform the 
tawaf of greeting. 

°He (God bless him and grant him peace), in the year of Hudaybiyyah, arrived for 
the `umrah. This was the sixth year of the Hijrah. He was prevented from doing so by 

the kuffar. Subsequent to negotiations he came the following year to perform the tawaf, 

sa`i and shaving of the head. 
'That is, in the matn above. The description is recorded in traditions recorded by 

al-Bukhari and Muslim. Al-Zayla`i, vol. 3, 113. 
7Qur'an 48:27 
°It is recorded by al-Tirmidhi from Ibn Abi Layla from AO' from Ibn 'Abbas (God 

be pleased with both). He stated that it is a sound tradition. Abu Dad has recorded 
a tradition with the words: "The person performing the Ilmrah is to pronounce the 

talbiyah till he kisses the Stone." Al-Zayla`i, vol. 3, 114. 
°That is upon casting the first stone at the Jamrat al-Aqabah, on the day of sacrifice res 
'The Author has altered this rule, therefore, the preferred rule is different. It requi  

the wearing of the ihram from the Haram and not from the Mosque. 
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fasts is tamattu r, which is a substitute for the sacrifice, and he is as yet not 

performed the `tonrah, they will not be a valid substitute for the three 

(required) fasts. The reason is that the cause for the obligation of these 

rated 

that we 

htoisffast 
family, 

 

ti le!  ::;:rfIslint,h1: is no 
antiat  it, 

 this worshipper 

:Iler_clefo,errt_that th 

to

e  

with 
 

he  ca‘i once. 	. 	performing tamattu`, after having put on the 

000 	
1 

d h 	
form the sa`i after it, as he has done so once. 

" m the sa 1 aft 	• 

He is 	
e (dam) of tamattu`, on the basis of the 

" aking the  11' 	

the acts 
that are undertaken by the worshipper 

iie  is  to 11-0 	ad form 0  

respect 
‘." 

after distinguished from the mnfrid who has performed 

efi 

for 

rillith:tbretle: fPdoaeryr  t h e s a sacrifice i 

Iv ii aeranrnet h. 

 c If 
the e

hbd ea. 

basis 

If 

1'6111 
 1,40E 

ihsajj as 

dert.---"ire 

days during hajj and for seven days when he returns to 

to  perform tfhteheramal in the tawaf al-ziyarah and is to 

performed the tawaf an 

se p t  

hoef the interpretation that we have already elabo-

t to perform the ramal in the tawaf al-ziyarah, 

The reason is that this is the first tawaf for him 

fasts for three days during Shawwal and then 

oes not have the ability to offer dam, he is 

hajj, as he is now performing the hajj, 

and the sa`i prior to his depar- 

in the state required for tamattu` ." Thus, the offering of the three fasts is 
not allowed prior to the existence of their cause. 

If he keeps the fasts, at Makkah, after putting on the ihram for 
'untrah, but prior to undertaking the tawaf, it is valid in our view. Al-
Shafil (God bless him) disagrees. He relies on the words of the Exalted, 
'Then fasting for three days during h ' ' '''' 

the word hajj 	

perfor- 
ounce after the coming . ing into existence of the cause, and the meaning of 

an mentioned in the text . x is the time of hajj, as we have already ready 

, w lc is the day of 
greater merit in delaying them till their last time, which if h ' 

If the person perf 	

' y of Wrafah, on the b • of basis o the explanation with respect to . - o wan. 

performing tamattu` wishes to drive  mal. he is t 	
am and drive hiss

saocriialthaens.acrificial ani- ani-  put on the ihr- 
greater merit in this 	

phet (God bless h. 	d 	
trnal. There is is as the Pro drove  hie  . 	

him and grant him peace) 0.3 animals  ....• , 	• in this. 	with huni
.13 Further, there is great blessing and devotion 

For 

he has not put on the 
ihram of hajj. 

l'Qur'ari 2:196 
It is   both).  Airecorded zayi:i,v 

vol . 
3a,1-15135u. 

 khari and Muslim from Ibn `Omar (God be pleased with 
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If it is a badanah, 

he is to garland it with a handle of the hater sack or with a sandal, on the basis of the tradition 
of pleased with her) that we have already related."' 

Taqlid putting land around the neck) is better than 
tajlil (putting a co 

(ishah K Goa dg  

animal), because it is mentioned in the Book 

(Quedn)vaenrind gbe°cIa-euserthiet 
is symbolic whereas 

tajli/ 
is for adorn ent. He is to 

pronounce  the  NI 
biyah 

and then put the garland (around the neck of the 
it is with this that he enters the state of ihram, that is, with the taglici of 

• al), because 
the sacrificial animal, as well as by moving with it 

as has preceded. It is preferable that he tie the 
ihram with the talbiyah and drive the sacrificial animal, which is 

better than leading it. The basis is that 
the Prophet (God bless him and grant 

him peace) wore the ihram at Dhi'l-Hulayfah when his sacrificial 
animals were being driven in front of lumH5 Further, it is 

most effective in publicising the fact. The exception is when the animals 
are not responding and in this case he is to lead them. 

He said: He is to perform the ish 'dr of the badanah, according to Abu 
YUsuf and Muhammad (God bless them). He is not to do so, according to Abu Hanifah (God bless him), and it is disapproved. Ish`cir, in its lit-
eral meaning, is the drawing of blood with a cut. Its description is that 
he rip the hump by piercing the base of the hump on the right side or 
the left side. The jurists said that it is better to do so on the left side. 
because the Prophet (God bless him and grant him peace) pierced the 

left side by intention and the right side by exception.' He is to spread the 
blood over the hump for announcing the fact of sacrifice. This practice is 

Hanifah 	 i  disapproved according to Abu -Ianifah (God bless him), while it is good 

according to the two jurists. According to al-Sha-til (God bless him), it is a 
sunnah as it is reported from the Prophet (God bless him and granthm  grtanethir,  

peace) and from the Khulafa' Raishiclan (God be pleased with  

The two jurists maintain that the purpose of placing agarland is  that ther  

sacrificial animal should not be pushed away when it approaches water  

`41t has preceded prior to the chapter on qiran. It has been recorded by all the six 

Imam's of the sound compilations. Al-ZaylaI, vol. 3, 115. 
'YThis is the tradition above that has been recorded by al-Bukhari and Muslim from 

lbn 'Umar (God be pleased with both). Al-Z,ayla'i, vol. 3, 115. 
'Reported partly by Muslim and partly by al-Bukhari. Al-Zaylal, vol. 3.115-16. . 

' The narration about the  act of the Prophet (God bless him and grant him peaLel 

recorded by al-Bukb ri, while that from the khulafii' is recorded by the rest of the It% 

sound compilations. Al-Zayla'i, vol. 3, 117-18. 

ApHidayah 

fects 1 • in ish` a-  r, which is 
also more explicit in conveying this 

information. d is returned when it is lost. These attributes 
are found per-

or  fodder an 

It is a stiunah 
from this aspect, but the jurists say that 

they have just called 

it good (and not a sun 
nail ) keeping in view the fact that there is mutila

-

tion of the animal in 
this. According to MAI 1-1anifah (God bless him), 

iptis mutilation and is 
prohibited; '8 

 when there is a conflict of evidences 

r
eference is given to the prohibiting evidence.19 The 

ish‘ar undertaken 

by the Prophet (God bless him and grant him peace), 
he maintained, was 

undertaken for the 
protection of the animal for otherwise the polythe

- 

ists would not have been prevented from 
blocking his path." It is said 

that Abil Hanifah (God bless him) disapproved the ish` ar undertaken by 

the people in his time, due to their excesses in this that led to the appre- 
hension of the wound spreading. It is also said that he disapproved the 

preference of ish`ar over mall& 

He said: When he enters Makkah, he is to perform the 
tawaf and 

the sal. This is for the `utnrah that we have elaborated for the person 
performing tarnattu` and not driving a sacrificial animal. He is not to 

take off the ihram until he wears the ihram for the hajj on the day of 

tarwiyah.2' The basis is the saying of the Prophet (God bless him and 
grant him peace), "If I had known earlier about my affair what 1 came 

have made
later, I would not have driven my sacrificial animal and I would 

realveHmeaids  et  it an `urnrah and then released myself from it." This negates 

release when the sacrificial animals are driven. 

in this and 

residents of Makkah wear the ill ram. If he advances the wearing of the 
to wear the ihram of hajj on the day of tarwiyah just like the 

the person  performing tamattu` is better insofar as there is enthusiasm 

:z."rahye:ivtohio.  r3,dioises.  not say that the tradition about the prohibition of mutilation has 
abrogated the 

this day, it is valid. The hastening of the ihram of the hajj by 

greater hardship. This merit is available to the person who has 

ihram over 

 is a rule of reconciliation or preference. 

ds  its  he tradition about isit'ar, but he does say so indirectly through preference. 

a response to what is claimed by al-Shafi'i (God bless him). The opposition 
by the unbelievers is linked to the next tradition and those giving the same meaning. 
adnrdi'v'elonsnleohlueh,haenor  

Al- Zayla.i. vol. 3. 120. 

ull is recorded by al-ItukhAri and Muslim from Anas (God be pleased with him). 

and the sal, however, the person who 
t'ehtoreetnihhcerreitbnaiew.twafeen the person who drives the animal i  words, sins, 

no t , 
not r 

tei tt,hi is arnke  opodef ici difference  

11"K  PilckatA41  500..\.;  pusitim8GE  
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he maintains the intention of 
tamattu`.27 

The reason is that driving the 

an 	
prevents him from (complete) release, therefore, his relationship 

with his family is not proper. This is different from the case of the resident 

of 
Makkah, who travels towards Knfah, adopts the 

ihram of curnrah and 

drives the animal when he was not performing 
tamattu`, because return-

ing was 

not required of him, therefore, his relation with his family was 

proper. 

FILGgimAGE  BO OK V: 

 

he is liable for the sacrifice 
(dam), which is th have elaborated. 

driven the sacrificial animal as well as to one who 
"s 

tamattu ` as we  

not done so 

When he shaves his head on the day of sacr
eifi-caern, hoe fi tsa:elae"as:d.frA4d 

both ihrams.23 
 The reason is that the shaving of the head is the cause 

 release from the rites of hap-, as is the case w.th salutation in the c o 

	

 a...s 	ff.  

prayer. Thus, he is released from both 
ihrei 

The residents of Makkah do not liavrnesthe facility of performing tamattu` or qiran and the ifrad form is exclusively for them.24  Al-Sh5fi`i (God bless him) disagrees with this, and the proof against him are the 
words of the Exalted, "This is for one who is not a resident here being 
present in al-Masjid al-H ardrn."" The reason is that the two forms have 
been prescribed as a facility by waiving one of the two journeys. This 
facility is provided to the worshipper coming from outside Makkah. 

A person who is within the mawaqit has the status of a resident of 
Makkah so that he is not eligible for the tamattu` form or qiran. This 
is distinguished from the case of the resident of Makkah when he goes 
to Kufah and then performs qiran, in which case it is valid. The reason 
is that now his ̀ umrah and hajj are commenced from the mitfdt, and he 
acquires the status of the Cifaqi. 

If the person performing tamattu` returns to his land after being free 
of his `umrah, when he did not drive a sacrificial animal, his tamattu 
stands nullified. The reason is that he has come to have proper rela-
tions with his family in between the two rites, and it is with this that 
his tamattu` has been nullified. This is what has been reported from a 

number of Tabi'fin.26 

If he had driven the sacrificial animal, his relations with his fam-

ily were not proper, and his tamattu` is not nullified, according 
to A 

 

 them with 
t hblessa st loo n iho g  i a;  tim 

neys. The two jurists maintain that he is obliged to 

	him) 

return 	

r 
Hanifah and AbuYasuf (God bless them). Muhammad Gu  

said that it stands nullified because he has performed  

'3Except for women  who wait till the tawaf of ziya rah, because the ihrain of the  

umrah for women is like the ihriim of hajj. Al-Ayni, 313. 

24If a resident performs the qiran or the tamattu` form, he is liable for dam for coal 

mitting an offence. But see below. 
25Qur'an 2:1
26It is recorded by al-Tahawi in his book Atdcam al-Qur'an. It is also recorded by 96 

al-Jassas. Al-Zayla`i, vol. 3, 121. 

If a person who wears the ih ram of `umrah prior to the months 

of hajj, performs the tawaf with less than four circuit 
and

s, and
wears the ih 

when 
ra 
th

m 
e 

months of hajj commence he completes the circuits  

of hajj, he is one who is to perform 
tamattu`. The reason is that before t the ihram 

in our view is a condition, therefore, advancing it to a time 
	he 

months of hajj is valid. It is the performance of the acts that are taken 

into account. As most of the acts are 
the 	

found, they are given the rule of all 

If he performs four or more circuits of the tawaf of his ̀ umrah prior 

to the months of hajj and then performs the hajj within the same year he 

is not performing tamattu`. The reason is that he has performed most of 

the acts before the months of hajj. He has now entered the state where his 

rioter the  rites are not rendered invalid due to sexual intercourse. It is as if he has 
attained 

 takes into account completion during the months of hajj. The proof 
ftatcaiiity of niedorelease from them prior to the months of hajj. Malik (God bless 

him) takes 
 him is what we have mentioned. The reason is that the facility is 

f  

performance of acts, and the person performing tamattu` has the 

performing two rites in a single journey during the months of 
kink 

He said: The months of hajj are Shawwal, Dhu 1-Qa`dah, and the 
ten days of Dhu 'l-Hajj. This is how it is reported from the three Abc1 
Allahs (`Abd Allah ibn Mas`tid, Abd Allah ibn `Umar and Abd Allah ibn 
`Abbas)28 as well as from Abd Allah ibn Zubayr (God be pleased with 
them  all). The reason is that the hajj is lost with the passing of the tenth 
of Dhi 'l-Hajj, but the loss is not realised if there is time remaining. This 
indicates that the meaning of the words of the Exalted, "The hajj is in 

"That is, if he annuls the intention he need not return. 
'a

These are the three Companions (God be pleased with them) according to our 
jurists. The others have a somewhat different view. Al-Zayla`i, vol. 3, 121. 



29Que4n 2:197 
3°Thus, it is not to be advanced like the other arkan. It is a condition according to the 

klanafiS as already stated. 
3'We have taken the liberty of altering the text slightly in this paragraph to 

ensuersse 

comprehension. The text in this paragraph needs to be verified by those who 
have acc 

to manuscripts. 
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these months, his ihram is permitted and the hajj 	b 

If the worshipper advances the wearing of the 
ihram to,  

formed. Al-Shafi1 (God bless him) disagrees. In hiscvainewehvelati
mhadie'sbuweePfOoorrnee-

its time. The reason is that the ihram is the prohibition of th 

our view and resembles purification when it is advanced to a t
.  

the ihram of the umrah as that is a rukn in his view." It is-aac 

oarng

n

s

d

a

i t

n

hY
i

d

o

t

e 

obligation of things, and this is valid at all times. It is, therefore_ lik
e a  thing whose location is advanced. 

When a person from Kafah travels for the ̀ umrah during the months of hajj, is free after completing it, shaves his head or clips his 
hair, then takes up residence in Makkah or in Basrah, and thereafter performs 

hajj during the same year, he is performing the tamattu` form of hajj. The 
first is that he has availed the facility of two rites in a single journey during 
the months of hajj. It is said that this is agreed upon. It is also said that it 
is the opinion of Abu Hanifah (God bless him). The two jurists maintain 

' that he is not performing tamattu`, because such a person is one whose 
`umrah begins from the mityit and his NO from Makkah, while his two 
rites in this case are both from the miqat. The Imam maintains that the 
first journey continues as long as he does not return to his own land. As 
both rites have been combined in this journey, he becomes liable for the 
sacrifice of tamattu`.3̀  

If he travels for the `umrah, renders it invalid, is free from it, clips 
his hair, then takes up domicile at Basrah, and thereafter performs the 

`umrah during the months of hajj and performs the hajj in the same 

year, he has not performed the tamattu` form of hajj, according to Abu 

Hanifah (God bless him), while the two jurists say that he has. The rea- 

son 	 performed is that this is a renewal of the journey and he per o.ormreny  de two rites in 

it. The Imam maintains that he continues in his first 
as long 

he does not return to his own land. 

	as 

known months,"19  is two months and part of the third 
month. 	not the Whole 

RINt4ct  

GgiraAG 
\: FIL  

, 
al ones °' hail form 

his  family and the.n.  

of hajj 	

during the same year, he per- 

he 	

performed the `umrah during 

	

toned to 	d by the hajj 

this am 	and two v 

according to all the jurists. The reason 
if he ret  i  hau followe 

(ion  of the 	

renewal of the journey following the terrnin 
been combined in this fulorve -led the 

to  
	to the 

iourneY. 	on in Makkah and 	

rites have 

ho in  the carne  . 

jcwrnedYuringh 
and does not go 

the months of hajj and follows 

akkah as the 

i' ti:he  stafiyrsst  

	

' the ̀umrah 	

back to Basrah until he 
it up with 

Penineni°:' 	e year, he has not 
performed the tamattu` form by agree- 

 `urnrah, and there is no tamattu` for 
fi' rst  joTt:yre_a_son is that his 

`umrah is undertaken from M 

ended with the vitiated  

per 	
months of hajj and 

Pe 	

• Makkah. 
performs the `umrah during the m 

the same year, then any one of these he deems 
ittyheose resident in .. . 

*invalid, 

    f Ao rPdthhrre

setshould

s ina cnwr  i figh  c e of tamattu` (dam) lapses, because he could not avail 
oofdthoesoit;ram except through the required acts. The habil- 

because it is not possible for him to come out of joins the kW in 

n an 

the opportunity of performing two rites in a valid way through a single 

louriney. 
If a woman performs tamattu` and offers the sacrifice of a goat 

Cid sacrifice), it will not be considered a substitute for the sacrifice of 

man' (darn). The reason is that she has brought about an act that is 
not obligatory. The same is the response for a man who does so. 
otlmf ,ashweomis  woman 

bathe and 
 under her monthly course at the time of her 

bath is for ihram  

at tawaj is inside t 
her) when she 

shneomtto perform the tawaf of the House until she 
an wear the ihram, and is to do what the other 

pilgrims do, but she i 

pleased with h 
attains purification. This . 

is that 

 she -rerc 	

eishbdashed on the tradition of `A'ishah (God be 

onacand not for 

i_er monthly course at Sarif.32  The reason 

receives 

inside 

 
may depart froms.  

account  

Mosque, while the station is in wilderness. This 
amat, thus, it is beneficial.33  If 

 ent 
g up the tawaf al-sadr. The basis is that 

zYarah, she may 
	monthly 

of giving

after the station 
Makkah and she will not be liable for any 

and the tawaf al- 

33h is not clear • 

alt is recorded b 

kiiheZtoaYlpia:0'  f..:c ear 

col. 3,122 
Yw  hayl this

Bu IchisasruleanaddMuslim from `A'ishah (God be pleased with her). 

f the h uN Issues  , 
t ree forms of ha' discussed. 

se two and even the last issue are to be treated as the 
and the one following it have been discussed under 

iilisce
llaneo,,mattu`. Perhaps, the 



BOOK  \r, pAL,. G R, m,,,E  

the Prophet (God bless him and grant him peace) granted anexe 
• onmp to women, on account of menstruation, for giving up the 

tawaf al- d Saia

ti 

   A person who takes up residence at Makkah is not required ; 
.o pe

r-

form thethe tawdf al-sadr. The reason is that it is required for one who 
departs from Makkah, unless he takes up residence in Makkah after the 
release of the first group (on the third day after the day of sacrifice), 
according to what is reported from Abft kianifah (God bless him), while 
some report it from Muhammad (God bless him). The reason is that the 
tawaf has become obligatory for him due to the arrival of its time, thus, 
it cannot lapse due to the intention of taking up residence after this time. 
God knows best. 

34
It is recorded by al-Bulchari and Muslim from ibn 'Abbas (God be pleased with 

him). Al-Zayla`i, vol. 3, 123. 

Chapter 46 

Offences 

If the worshipper the state of 
itiram 

applies perfume, he is liable for 

expiation. If he applies perfume to a whole limb or more, he is liable 

for atonement by slaughter 
(dam). 

The limb is like the head, calf, thigh 

and what is similar. The reason is that the offence is completed by com

- 

pthleetecoumtip
lilseatteiopne,naanhyd.ithis occurs through a complete limb that leads to 

b he is liable for , 

If he 
applies perfume to what is less than a lim 

sadaqah 
(charity), due to deficiency in the offence. Muhammad (God 

bless him) sa
id that it is imposed in proportion to the (value) of atone-

ment by slaughter (dam) 
by comparing the part with the whole. It is 

stated in al-Muntaqa2 
 that if he applies perfume to one-fourth of a limb, 

heisliab liable for dam on 
the analogy of shaving of the head. We will men-

tion the distinction between them,3 
 God the Exalted, willing. Thereafter, 

the obligation of dam 
is met by the slaughter of a goat in all cases except 

two, which we shall mention in the chapter on sacrifice, God the Exalted, 

willing. 

 

Any sadaqah pertaining to the ihrarn, that is not determined is met 

with one-half Ka' 
of wheat, except that imposed for killing lice and locust. 

Thiss is how it has been transmitted from Abu Yasuf (God bless him). 

He said: If he dyes his head with henna, he is liable for dam. The 

reason is that it is deemed a perfume. The Prophet (God bless him and 

'Separate limbs would be counted as one whole offence. If this is done in a single 

session there would be one darn, but multiple sessions will give rise to multiple offences. 

'This book was written by al-Hakim al-Shahid al-Marwazi. 
3  Shaving of one-fourth of the head for which darn is imposed, and applying perfume 

to one-fourth of a limb for which there is no darn. 
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twice, one for perfume and 

grant him 

over his head (to pre 
peace) said, "Henna is a 

perfume."4 
vent the soilin 

an the second for • 
g of the ihritm) he's ' 

r covering. 

I 
 f he places 

  
joasbse°1 

table fo thing, 
because it is not a perfume. It is narrated from AbU Yussuofrr(adGa

no:d. bless him) that if he d 

If he dyes his head with wasimah (dye), he is not l' 

e yes his hair with wasimah for pur 

,  

sen'of"f treat- 

`c Cover  

meat against headache, he is liable for 
the fact that he will cover his head. This is the sound is e sound view. 

Thereafter, 

nstueration of 
.'l ereafter, Muhammad (God bless him) has mentioned in al -As1 the  head as well as 

in co 

the beard, however, he restricted himself to mentionin
g  toning  the head in al- 1 - " arm al-Saghir, which means that each one of them creates liabili

ty i ity for atonement. 

If he applies oil,' he is liable for dam, according  to Abu Hanifah (God 
bless him). The two jurists said that he is liable for sadaqah (charity). Al- 
Shafil.  (God bless him) said that if I app lies it 	• he app les it to his hair, he is liable for 
darn for trying  to remove the ruffles in his hair. If he applies it to another 
place there is no liability for him due to the absence of such need. The 
two jurists maintain that it is a kind of food except that it has its utility 

in the meaning of killing of lice and the removal of ruffles, thus, there is 
a deficient offence in its use. According to Abu Hanifah (God bless him) 
the argument is that it is a base for perfume. It cannot be excluded from 

the category of perfumes for it kills lice, smoothens the hair, and does 

away with dirt and ruffles, thus, the offence is complete with all these 
t negate its 

being a perfume as well, like saffron. This disagreement is over pure oil 
and and that leads to darn. The fact that it is a food does no 

and pure vinegar. As for oil to which perfume has been 	d  

l 

en added like that of 

violets and lilies, or whatever resembles them, if used g
ives ri 

by agreement, because it is perfume. This, however, is the case when it is 
se to am, 

used as a perfume.  

but a base for perfume or it is perfume . . . 
in some ways, there 	, 

• feet ,

pelf, 

there 

he applies it as medicine to his wound or to cracks in his . ,. 

a perfume is stipulated (for liability). This is dent ay 	

in Itself, 

there is no expiation for it. The reason is ' that it is not perfume.  

where musk or something similar is used by way of 
medicine.' 

' 	ished from i t he 
tts use as 

he case 

4
It is recorded by al-Bayhaqi. Al-Zayla`i, vol. 3, 124. 

e to liabilit for darn. 

	as 
a medicine 

'There is no darn for applying grease or fat according to some. 

6  In other wo
rds, something that is primarily a perfume cannot be used a 

. 	.  

iti,Hidayah 

narrated 	

garment, or covers his head,' for a full day, then, 

this he is liable for sadaqah.8  It 

fianifa from 

stitched 

A1111 Yusuf (Go 

-fi`i (God bless him) said that he on  half a

lit is less than this 

d this is the first opinion of Abu 

rs a stl  

	

Ifile wea  A 	
but 1 

arr.— 	

(God 
bless him) that if he wears it for more 

he  is  liable for "arn' - 	- 

becomes 

 

sable for 	

liable for darn, an 

 as well. Al-Sha 

just wearing 
it, because deriving a benefit from 

We maintain that the meaning of 

is ° 	day, he Is 

it's 	intended in wearing, 

than half 
 (God bless him). 

I w
hen it touches his body. e hie for darn by f us 

. 	but it is necessary to take into account . compete w 

ff• We consider as deficient what is less than 

such benefit is attained completely and dam is imposed. 

i 

a  period so that suc 
utilisation is inten 

cept that Abu Yusuf (God bless him) gave the 
T 	

d at one day, because a dress is usually worn for one 

day 
and it is then taken o 

his duration is fixed at 

 of the whole. 
major 

he covers himself with a shirt or ties it around him like a belt or 
his and impose sadaqah ex 

.or part of the day the r 

ties trousers (sarawil) around his waist, then there is no harm in it. The 

reason is that he did not wear it in the sense of a stitched dress. Like-

wise, if he inserts his shoulders into an outer garment without putting 

his arms into the sleeves. Zufar (God bless him) disagrees. The reason (in 

our view) is that he did not wear it in the meaning of wearing an outer 

garment, therefore, he is being careful to avoid wearing it. The fixing of a 

disagreement that if 

duration in the covering  of the head is as we have explained. There is no 

into account o 	

1 he covers his entire head for a full day, he is liable for 
darn as he is forbidden from doing so. If, however, he covers part of his 

him) is that he took 
head, then, the report from 

 is that co 
basis of shaving of the head and covering of the private parts. The 

If he shaves 

0 bless him) is that he took • 
of what is actually done. 

according to the practice of some people. 
covering part of it is the intended 

ple. The report from Abu Yilsuf (G d bl 	• 

If it is le 

head on the b  • 

haw f 	One-fourth or m 

i re  1[1. 1 (God bless hi 

(God or d
ant.  

	

Gocl bl him) 	
less than one-fourth, he is l• 

more of his head or his beard, then, he is 
urt , e is iable for sadaqah. Malik said that he • 

	into account the major part of the t e basis f 

Alhar.„ 

" minimum 	m) said that darn . 

	

bless him) 	• 

ing off part of the 

Is not liable unless he shaves the entire head. 

of the vegetation of the Haram. We main-
is obligatory by shaving  off the tarn that 	In  cm the a  at shav:_ 

head amounts to the derivation  t e 	of full 

analogy 
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:For covering  
Th .  

g part ofsiere is  no di 	of the head see two rules below. eep• 
	

fference between wearing it voluntarily or under duress or  in a  state 
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limb, he is liable for darn, but if it is less than a limb, he is liable for feed-

deficient when only a part of it is shaved. 

shaving the pubic region. He has mentioned shaving of the armpits here, 
while plucking is mentioned in Kit4b al-Asl and that is a sunnah. 

ing. By this he (al-Quchari) means the chest or calf or what is similar. The 
reason is that this is intended by way of whitening (applying a whitener), 
thus, the offence is complete with the shaving of the entire limb, but is 

of them, he is liable for darn, 
because each is the object of shaving for the elimination of ailment and for the -attainment of ease. It, thus, resembles 

benefit, as it is practised, thus, the offence is complete through it, bu 

fume to part of a limb, because that is not the intended pur-lpoa 	

t is 

shaving off part of the beard is practised in Iraq and the land of the Arabs. 

it is a limb that is the object of shaving. If he shaves both armpits or one 

deficient in what is less than it. This is distinguished from 

Abu" 
Yitsuf and Muhammad (God bless them) said that if he shaves a 

If he shaves the entire nape of the neck, he is liable for 
darn, because 

BOOK  v: pluGiumitct  

Psee.ILYiiknegwPise, 

If he clips part of his whiskers, he is liable for food based on rea-
sonable estimation. The meaning is that the extent of the moustache 
clipped is to be examined to determine what part of the one-fourth of 
the moustache it is. He is liable for providing food proportionately, thus, 
for example, if a fourth of the fourth is clipped he is liable for the value of 
one-fourth of a goat. The word "clipping" of the beard indicates that the 
sunnah in this is clipping and not shaving. The sunnah is to clip the hair 
till they are level with the upper lip. 

He said: If he shaves the locations of cupping, he is liable for darn 

according to Abu Hanifah (God bless him). The two jurists said that he 
is liable for sadaqah. The reason is that he has shaved these locations 
for purposes of cupping, which is not one of the prohibited things, so 
also whatever is a means to it, except that there is in it the removal tot. 
what is not to be removed, therefore, sadaqah is imposed. According o 
Abu Hanifah (God bless him), the shaving of these locations is intended,  d 

because he cannot attain his ultimate objective without it and further 
 removal of what is not to be removed is found with respect to a complete 

limb,limb, therefore, liability for darn is imposed. 	
h If a person shaves the head of a person in the state of ihram Wit.,  

or without his order, then, the person who shaved is liable for sada q
a 

while the one whose head is shaved is liable for darn. Al-Shafi (
G 

a 

bless him) said that it is not imposed if it was not done by his order, as  
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When he 

was asleep. The reason is that according to his principle asp er-
exempted from liability for the act, d ep 

r
lettheliys. In our view, due to the cause of sleep or co

hears-
son coerced is  completely  

the effect of the rule, and the cause 
is an extreme case for 

 derived from ease and adorn- iminated but not t 
don the shiny  ills 

ee  d and that is the This is distinguished from the d on  

case 
t of 

thus, 

established, 

person 

r si  

under duress who is given an option (beween three os'ncertainly liable for darn. 

types of atonement), because the calamity afflicting him is that of nature,
c  

while here it is due to the act of individuals. Thereafter, the person whose 
head is shaved does not have recourse to the person who shaved his head 

(for expenses) as the darn 
is imposed due to the facility he has derived. 

He is now like a person who has derived a benefit with respect to the right 
of `tiqr.' Likewise if the person who shaves his head is free of the require

-

ments of ihram, 
because the response is no different with respect to the 

person whose head is shaved. As for the person who shaves the head is 

liable for sadaqah 
in this issue of ours in both instances. Al-Shafi'l (God 

bless him) said that he is not liable in any way. The same disagreement 

applies when a person in the state of ihram shaves the head of a person 

who is not wearing the ihram. He (al-Shafi`i) maintains that the mean-

ing of deriving a benefit is not realised by shaving the head of another, 
and that is the cause of the obligation. We maintain that the removal of 
something that grows out of the body of a human being is one of the 

ppreloetwtheiebweinhtieohnnissitoowpf ihram due to its entitlement to protection with the sta-

tus of vegetation within the Haram. Thus, a distinction cannot be drawn 

enrthaainirsatnodbtishaotwonf hanaiort.her, except that the offence is corn- 

If he clips the whiskers of a person not in a state of ihram or clips his 

nails, he is to feed the needy as he likes. The reasoning underlying this is 
what we have stated. It is not devoid of a facility as he may find offence in 
b 

 

the tafath (dirt) of another, even if such offence is less than being affected 

y his own tafath, therefore, he is liable for feeding. 

this 
If he clips the nails of his hands or feet," he is liable for 

darn, because 

is is one of the prohibitions insofar as it is the elimination of dirt and 
removal of what grows out of the body. If he cuts all of them, then this is 
the availing of a complete facility, and he is liable for dam. 

9  Force majeure. 
`Also called 'aqr. Compensation paid for unlawful intercourse with a female slave. 
"He means thereby the clipping of all the nails. 
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which there is no end. to stand in place of the nails of one hand, as this leads to a situation to 

clipping darn 
is imposed. We have already treated one hand as standing 

in place of all the nails, therefore, we cannot treat a major part of the nails 

in the Book is that the nails of one hand are the minimum for whose 

hand 
and three are the major part of these nails. The reasoning stated 

The reason is that there is liability of 
darn for cutting the nails of one 

sadaqah 
is to be paid for each nail. Zufar (God bless him) said that 

dam is imposed for cutting three nails, and this was Abu Hanifah's 
first opinion. 

shaving of the head. is done by assigning to one-fourth the rule of the whole, as in the case of 

session, as is the case with the 
verses of prostration. 

ing is that of ̀ ibadah, 
thus, concurrent imposition is restricted to a single 

and one foot in each session. The reason is that the 

predominant mean-

bless them), he is liable for four 
dams if he clips (the 

nails of) one hand 

the first expiation. In the opinion of Abu Hanifah and Abu Yusuf1(tGhobdy 

by an intervening expiation as the prior violatio 
tiles the expiation of breaking the fast,'' unless the exp-l

iautioanninns r-ein-

bless him),' because it is based upon con 
the act is undertaken in different sessions,caucrcroerndtinaysgpsete.ossxA

menist a daa  

single session, because the offence is of the same t 

If he clips 
less than five nails, he is liable for 

sadaqah. This means that 

If he clips the nails of one hand or one foot, he is 
liable for darn. This 

The atonement is not to be enhanced beyond 

darnTihf 

n has been dealt w' 

The 
s  atiilse da polip lei ei As  af  

B00 

dffee(CGte idd  

•Al,f4GE  

If he clips five nails from different places of the hands and feet, he is liable for sadaqah, 
according to Abu Hanifah and Abu Yu-  su f (God 

bless them). Muhammad (God bless him) said that he is liable for darn 
taking into account the analogy of clipping of the nails of one hand an

d 
 

the shaving of one-fourth of the head from different locations. The two 
jurists argue that the completion of the offence is through the attainment 
of facility and adornment. By clipping his nails in this fashion he feels 
offended and disfigured as distinguished from shaving (of one- fourth 

 
te  

en 

h 
of the head) for that is sometimes practised as has preceded. When offence  is deficient, sadaqah is to be imposed. As the clipping of  	nail 
entails the feeding of a needy person, it is the same if he clips more than 

'=That is, there is a single 
darn. 

"There is a single expiation even when there is subsequent eating.  
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fithveeddaili
tire,rienntwhich case he is to reduce from it what he likes. 

s

till attached and he takes it off, there is no liability for him. The reason 

is that it will not grow after B

being broken, thus, it resembles a dead tree 

fro
m among the treezmofethoer wears  ararna. 

clueItfohaenaPePxcliteissep, ethr  en he is given an option. 
If he likes he may sacrifice 

a goat, or 
if he likes, he may give charity to six needy persons of three 

sa's 
of food, or if he likes, he may fast for three days, due to the words 

of the Exalted, "The fidyah (ransom) of fasting or sadaqah or the rites. 

The word "or" grants an option, 
and the Messenger of God (God bless 

him and grant him peace) elaborated this as we 
have stated.'5  The verse 

was revealed for the case of a person with an excuse. 
Thereafter, fasting 

so 
is valid at any place he likes, because it is worship at all places, 

and  

also sadaqah, in our view, as we elaborated. As for the rite of sacrifice it is 

specific to the  
not lead to the attainment of nearness to God, except with reference to 

time and 

evening meal, according to Abu Yusuf (God bless him), on the analogy of 

the 

 

him), it i  and expiation 

He 
said: If the nail of the person in a state of 

ihram is broken and is 

If he chooses feeding, it is valid if he does this for the morning and 

a 	na
ils, when the amount required for feeding equals that for 

 that is the verse).
atsed on the transferring of ownership 

an dplapclea.cTe  This darn is not specific to time, therefore, it is deemed 

p 	
ah 

 ias
t not valid a 

at is the word mentioned i (in 

to a  

ionnforlbreas ada  

Haram, by agreement, because the flowing 
of blood does 

breaking an oath. According to Muhammad (God bless 

ALAI-Hl 

stitched garment or shaves his head 

e 

	

"14  

46.1 CONJUGAL RELATIONS 

If he looks at the private part (vagina) of his wife' with desire and ejac- 
ulates, there is no liability for him. The reason is that what is prohibited 
is sexual intercourse, which is not found in this case,'7  and it is as if he 

used his imagination and ejaculated. If he kisses her or fondles her with 

"Qur'an 2:196 
tsFie points to the tradition of Ka`b that has been recorded by the six Imams of the 

sound compilations. Al-Zaylaci, vol. 3, 124. 
6 He mentions his wife here, however, the same act with respect to a strange woman 

is also prohibited, in this situation and otherwise too. t  

'Sexual intercourse is penetration with or without ejaculation. 
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desire, he is liable for dam. In al- - " 	 HIM  her 
	b g 
r t e statement 

is: " he  

touches her with desire and ejacul
jacitens 1." There is, however, no disti.n ft, - 

between ejaculating and not ejaculating and this is stated in 

Kitaba/..:sin, The same is the response for intercourse outside the vagina.aA

llctchoesde 6  to 

al-Shafiti (God bless him) his //yarn  is rendered invalid 
in 	

r in-., 
the invalidity of hajj 

is contingent upon sexual intercourse, ther f 

if he ejaculates. He says this on the analogy of fasting. We mainetoairne.:taihts'eaisst 

not rendered invalid due to all prohibitions. 
In 

these cases the activity is not intended to be sexual intercourse, thus, what is associated with inter 
course is not to be associated with these acts, except when there is 

the idea of utilising and benefiting from a woman, and this is the 
prohibition of 

the ilnam. 
Thus, he is made liable for dam 

as distinguished from fasting, because the prohibited element in it is the satisfaction of 
desire and that is not attained with ejaculation outside the vagina. 

If he has 
intercourse through one of the passages prior to the station of Wrafah, his hall 

is not valid, and he is liable for sacrificing a goat. 
He is to continue with the hajj like one whose hajj has not become invalid. Thereafter, he is liable for qacia' (substitute later performance). The basis 

for this is the report that "the Messenger of God (God bless him and grant 
him peace) was asked about a 

person who had intercourse with his wife when both were in a state of Up-am for the hajj. He replied, 'They have 
h
to make the darn flow, to continue with their hajj, and they are liable for ajj 

in the future: "'s This is what has been transmitted from a group of 
the Companions (God be pleased with them all).'9  Al-Shafi'i (God bless him) said that he is to sacrifice a badanah on the analogy of the situation 
where he has intercourse after the station at Arafah. The proof against 
him is the unqualified implication of what we have related. Further, when qadee 

is imposed, it is imposed for securing an interest," therefore, the 
impact of the offence stands lightened, and a goat is sufficient. This s i 
distinguished from what is after the station as there is no qacla' in that at 

 

case.2' Thereafter, the two passages are treated as equivalent. It is narrated 
from Abu klanifah (God bless him) that in the case of the passage other 

'Bit has been recorded by Abu Dawiid in al-Mardsit Al-Zaylei, vol. 3, 125. '9A narration in al-Muwatta' supports this. Al-Zayla`i, vol. 3, 126. 
'''The rectification of his error in losing the hajj. 
'But a badanah has 

to be slaughtered, and not a goat, due to the gravity of the offence. See next rule below. 
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Ile  is tinder 
no obligation to separate from his wife 

in the perfor-

rn(Gaondcebolefssqa_clid 
of what both have rendered invalid, in our view. Malik 

him) 
disagrees (saying that they have to separate) when they 

depart 

from their house. According to Zufar (God bless him), they have 

when they wear the ih ram. According to al-Shi (God bless 

have 
to separate when they reach the location where they had 

aothruaertyse
e. These jurists maintain that they will remember the incident 

htioni mt  sip 
him), 

 will fall into 
error, thus, they are to separate. We maintain what joins 

them in their nikah (marriage) 
and this subsists, therefore, there is no 

sense in separating before the ihram due to the permisswhaibility of inter- 

course, nor does it make sense after it as they remember 	t happened 

to them in terms 
of severe hardship on account of a minor fleeting plea-

sure; their remorse will increase and so will the avoidance (of the act), 

thus, separation has no meaning. 

If a person has intercourse after the station at `Arafah, his 
hajj is not 

vitiated, and he is liable for sacrificing a badanah. Al-Shaft (God bless 

him) disagrees (saying that it is vitiated) if he has intercourse prior to 
the ramy (of jamrat al-Aqabah); the basis (in our view) are the words of 
the Prophet (God bless him and grant him peace), "If a person stays at 

Wrafah, his hail is complete."23  The sacrifice of a badanah is imposed due 

to the saying of Ibn 'Abbas (God be pleased with both)24  or because it is 

the highest form of facility, therefore, the obligation is enhanced. If he has 
intercourse a  oout 

the  

rrtpseeas w

earing 

the shaving of his head, he is liable for the sacrifice of a 
goat, 

ff

duenecteo itshleischotna

n

d 

t

h

e sacrifice of a goat is sufficient. 

continued restriction of his ihreirn with respect to women 

and n 

en:  
arhing intercourse during the 'u rnrah before he has per- 

of stitched clothing and what is similar to it. Thus, 

per-

formed four circuits of the taw4f, his `umrah stands vitiated. He is to 

for sacrificing 

 

continue till its completion, is to perform it later as qada', and is liable  

as 

g a goat. If he has intercourse after he has performed four or 

"This 
The first saying that it is rendered invalid and the second saying that it is not. 

has preceded several times. Al-Zaylal, vol. 3, 127. 
'4He points to the tradition recorded by Imam Malik (God bless him) in 

al-Muwatta'. 
Al-Zayla`i, vol. 3, 127. 
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than the vagina, the hajj is not rendered invalid aur
as 

 to the deficiency in 

the 
 meaning of interCourse. Thus, there are two 

nr ions from him." 
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more circuits of the 
t awaf," 

he is liable for a goat, but h
.  ' 	

rJE vitiated. Al-
Shafil (God bless him 

said that his 
`urnrahls 

tuernarnaahioigsayntoGlift 

hajj 
as this is a definitive obligation in his 

v iew like 	'' 

is a sun nah 
and is, therefore of a lesser status than it. Thus, 

	' ew' '' 

in 
both cases, and he is liable 

for sacrificing a badareia:r

ial7Itnhaso
naducsrrifivviiii,ie'■ 

11,V 1 	r 
goat is imposed for its violation; while a 

badanah 
is imposed for hcin"g  a  

give expression to the difference between them. 
	 • qv to 

A 
person who has intercourse 

out of forgetfulness  is in the same posi-

tion 
as one who does it 

intentionally. Al-shatiai (God bless him) said that 
liajjintercourse by one who does it out of forgetfulness does not vitiat

e  the 

. 

The same disagreement applies to the case of intercourse with a 
woman asleep and one who is coerced. He maintains that the prohibi-
tion is eliminated with these obstacles, and the act is not treated as an 
offence.' We maintain that the vitiation is due to the element of obtain-ing a specific facility in the state of 

ihrarn 
and this is not eliminated due to these obstacles.27 Further, the 

hajj •
is not the same as fasting, because the 

best. 
state of ihrarn 

is a reminder just like saint, but unlike sawm. God knows 

46.2 TAWAF 
IN A STATE OF IMPURITY AND DEFICIENT 

PERFORMANCE 

A person who performs the 
tawaf al-qudarn in a state of hadath, is liable for sadaqah. 

Al-Shafi`i (God bless him) said that his tawaf is not to 
be counted at all due to the words of the Prophet (God bless him and grant him peace), "The tawaf of the House is salett, except that God, the Exalted, has permitted speech in it."" Thus, 

taharah will be a condition 
Bayt al-A for it. We rely on the words of the Exalted, "Perform the .tawaf of al-tiq."29

' These words do not impose any restriction of taharah, 
thus, it is not a definitive obligation. Thereafter, it is said that it is a sunnah, 

but the correct view is that it is an obligation (wajib) so that a 

the whole. 
25Four 

circuits are the major part of the tawaf. The major part is assigned the rule of 

26A1-Shafil (God bless him) is focusing on intention and this is not found here. 
271n other words, the offence according to Hanafi jurists is one of strict liability. 

Accordingly, intention is not taken into account. The focus is on the form of the act. aa
This has preceded in the chapter on the 

ilyelm. Al-Zayla'i, vol. 3, 128. 29QUearl 22:29. 
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clsdnioisiee:infidencpdbaieeybotn,scaiyatt  dobar eq:  : bins: wys a fis  imposed for relinquishing it. Further, the report 

(khabar) 	
acre 

 
through it. Acacno.ortdbbilniggtlahytioirnfehl(iwen 

creeps 
into to express 

YirPee
s that it be acted upon, therefore, an 

atnhiosbtlaiwgaatfiownhetns eitstiasba- a.h  tanoalty 

God, and that is the tawaf al-ziyarah. The same rule 

that is voluntary.32  

ress its lower status as compared to a 
wajib qaciuojibms)hrnbmyent of tandrah. This is recti- 

its commencement,3' and a 

30 • 

deemed 

afope  
for 

nlisiface  chdretifioapceweiaraigol ramgsotaht.eitawaf al-ziyarah in a stat
e
e of h.  adath, he is liable 

The reason is that he 	
aused a deficiency in a 

rukn 
(essential element), thus, it is more grievous than the 

first, and it is 

subjected to darn. 
If he is in a state 

of janabnh, he is liable for a badanah. This is how it 

has been related from Ibn Abbas (God be pleased with both).The reason 

is that janabah is an enhanced form of hadath, therefore, it is necessary 

to compensate its deficiency with a badanah for expressing the difference. 

The same applies if he performs the major part of the 
tawaf in a state 

of minor or major ritual impurity, because the major part of a thing is 

assigned the rule of the whole. 
It is better if he repeats the tawaf as long as he is in Makkah, 

and 

there is no sacrifice by slaughter for him. In certain manuscripts it is 
stated that he is under an obligation to repeat the tawaf. The correct view 

is that in the case of hadath he is ordered by way of recommendation to 

repeat the tawaf, and in the case of jancibah he is ordered by way of obli-

gation to repeat it. The reason is the excessive deficiency due to 
jancibah 

and a lesser deficiency due to hadath. Thereafter, if he repeats it, after 

having performed it in a state of hadath, there is no sacrifice by slaugh-

ter even if he repeats it after the day of sacrifice. The reason is that after 
repetition nothing but a suspicion of deficiency remains. If he repeats it, 
after having performed it in a state of janabah during the days of sacrifice, 

there ere is no liability of atonement for him, because he repeated it within 
its time. If, however, he repeats it after the days of sacrifice, he is liable for da  

1 according to Abu Hanifah (God bless him) due to delay as is known 
from his opinion. If he returns to his family, when he had performed it 
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form e 

. 
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cat  

ib.  

32.

s, 

supererogatory

R
Accordingly, after commencement it is obligatory to complete 

it through valid per- 
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in a state of janabah, he is under an obFgation to return,33  b 
deficiency is excessive. Thus, he is 

directed to return ■ 

Al-Flidayah 

because    what he lost, and he is to return with a new 
ihr-and instead sends a badanah, 

it is valid, for we have elab 
am. If hend 

00  re  ds  

orated that is 

er to  

the atonement for it, except that there is greater merit in returnin If 
not return 

valid if he returns and performs the 
tawa-  f If he sends a goat it i b 

returns to his family, after having performed it in a state of hadastghitit

tehires, 
because he has lessened the deficiency and there is greater benefit in it 
for the poor. If he does not perform the 

taw-   al-ziyarah at all until he returns to his family, he is under an obligation to return with the same iizram 
due to the absence of release from it, and he will be prohibited 

from approaching women forever unless he performs the 
tawaf If a person performs the tawaf al-sadr in a state of hadath, he is liable for sadaqah. The reason is that this tawaf is somewhat lesser in signifi-cance as compared to the tau/Cif al-ziyarah, even though it is wajib, thus, 

it is necessary for giving expression to the difference. There is a narra-
tion from Abu Hanifah (God bless him) to the effect that he is liable for 
sacrificing a goat, except that the first view is correct. 

If he performs the tawaf in a state of janabah, he is liable for sac-rificing a goat. 
The reason is that this amounts to excessive deficiency. 

Thereafter, it is lesser than the tawaf al-ziyarah, therefore, a goat is suffi-cient. 

A person who does not perform three or less circuits of the tawaf al-
ziyarah is liable for sacrificing a goat. The reason is that the deficiency by 
neglecting a minor part is less and resembles the deficiency due to hadath, 
thus, he is liable for a goat. If he returns to his family, it is valid if he does 
not come back and sends a goat instead, as we elaborated. 

If a person gives up four circuits, he remains in a state of ih ram for-
ever until he performs the tawaf. The reason is that what is given up is 
the major part, and it is as if he has not performed the tawaf at all. . . 

If a person gives up the tawaf a!-sadr or four of its circuits he nisinhaa)boier  
for sacrificing a goat, because he gave up an obligation 
part of it. As long as he is in Makkah, he is under an order to repeat 

(wajib) or 

for sadaqah. A person who performs an obligatory tawaf by  

dr he is liable 

at it so 
as to perform a wajib within its time. 

If a person gives up three circuits of the tawaf cilia , b  
passing 

33For repeat performance. 
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,,,,h the 
 opening between the Hatim and the House, is to repeat the 

to* 	
Makkah. The reason is that passing over the Hatim is 

thr°i
as we have stated. Tawaf by passing inside the stone cavity is f he is in 

otoblgiogartoorY 
an

d the Ka`bah and to pass through the openings between it and 

the  klati . -

m If a person does this, he has brought about a deficiency in his 
long as he is at Makkah, he is to repeat the entire 

tawaf so 

tawaf Thus, as  
that it is performed as 

phree ssct or inbee  dw. all  , 
exclusively, it is valid, because he is 

conlifp h

e ne s  ga  ot i  ens g  around ohua  

d  

n 

t 

what is relinquished. The way to do it is to go towards his 

right around the stone wall until he reaches its end. 
T
s. ere  ft t

r, h 
do  e isthis 

to 

enter the opening and come out of the other opening 
He is o  

If he 
returns to his family and does not repeat the 

tawaf, he is liable seven tunes. 

for dam. 
The reason is that he caused a deficiency in his 

tawaf by relin-

quishing what comes close to a fourth, and 
sadaqah cannot compensate 

If a person performs the tawaf al-ziyarah 
without minor ablution this. 

(wudin, while he performs the tawaf al-adr at the end of the days of 

tashriq in a state of purity, he is liable for darn. If he performs the tawaf 

al-ziyarah in a state of major impurity (janabah), he is liable for two 

dams according to Abu Hanifah (God bless him). The two jurists  

that he is liable for a single darn. In the first situation, the 
tawaf al-sadr 

is not transferred to the tawaf al-ziyarah, 
because it (the former) is wajib, 

while the repetition of the tawaf al-ziyarah on account of hadath is not 

wajib; it is mustahabb 
(recommended), therefore, the other cannot be 

transferred to it. In the second situation, the 
tawaf al-sadr is transferred 

(converted into) the tawaf af-ziyarah, 
because it requires repetition. Thus, 

e.  is now one who has relinquished the tawaf al-sadr after the pawaf al-

zoiby Farah till later than the days of sacrifice. Accordingly, one 
darn becomes 

on 

 

obligatory on account of relinquishing sadr, by agreement, and another 

ttniootaaw
ft
aefr  al-shaadsr returned, 

,, 

 

one, with disagreement, for delaying it. He is however, directed to repeat 

,..,iik .person who performs the tawaf for his ̀ umrah and performs the 

1:
10thwi,th.  out wucife and then releases himself from the @ram, is to 

repeat 

be liable 
 (the tawaf and saI) as long as he is in Makkah and he will not  

about a 
table for anything. As for the repetition, it is impose 

Makkah, but he is not given this direc-
tluornngeda s

, as we
wis e  at 

elaborated. 
 

deficiency in it due to hadath, and as for the saci, it is subservient 
imposed for bringing 

PILGRIMAGE  
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(dependent upon) the tawaf. If he repeats them, 
he will not beelfioarbl; f 

o ordered 

ion, he is liable 

anything34  due to the removal of the deficiency._ for 
If he returns to his family prior to the repetition,  

because of giving up purification during performance. He is not to go back due to the occurrence of release (from the i t

hat 

r a-  tt tn

k

")ebdy e 

 tfie ny 
the per- formance 	

1 

 of the rukn (essential element). The reason 
m ha  

is minor and he is not liable for anything on account of th
e sa , because `- 

c 	

c 

he performed it as a legal effect of a tawaf that he has re koned as such,  Likewise, if he repeats the tawaf and does not repeat the sa`i, according 
to the sound view. 

A person who relinquishes the sal' between al-Safa' and al-Marwah, 
is liable for darn, but his hajj is complete. The reason is that the sa`i is one 
of the obligations in our view, therefore, its relinquishment entails dam 
and not vitiation. 

A person who moves out of Araf5t prior to the imam is liable for 
darn. Al-Shafi'i (God bless him) said that he is not liable for anything 
as the rukn (essential element) is the station itself, therefore, he is not 
liable for not prolonging his stay. We maintain that staying on till the 
setting of the sun is obligatory due to the words of the Prophet (God 
bless him and grant him peace), "Go forth after the setting of the sun."" 
Thus, giving it up gives rise to the obligation of darn. This is different 
from the case where he stays during the night, because prolonging of the 
stay is for one who makes the stay during the day and not the night. If he 
returns to Arafah after the setting of the sun, the liability for darn is not 

waived according to the Zahir al-Riwayah, because what was relinquished 
cannot be caught again, but the jurists disagree about the situation where 
he returns prior to the setting of the sun. 

A person who relinquishes the station at Muzdalifah is liable for 
darn, because it is one of the obligations. 

A person who relinquishes the throwing of stones (ramy) at the 

Jimar on all the (required) days, is liable for dam, as the relinquishment 

of an obligation is realized. A single dam is sufficient in his case, because 

the category is common as in the case of shaving. Relinquishment is 
realised upon the setting of the sun on the last of the days appointed for 
rainy. The reason is that nearness to God is not acknowledged except on  

31  By way of atonement. 
35This is a gharib tradition, however, the content has preceded in the lengthy tradition 

of Jabir referred to several times. Al-Zayla`i, vol. 3,128. pleased 
how 

with  
t iitshfoundb  o 

both),  
in 
which 

Muhammad (God bless them). Abu Yusuf (God bless him) 

t° tdheacaysn

seits
erge

l-:ca

intdioaYf

1 arth

ePetiti" is 

eismcoannuescctr.iApitsz, awyhiailie ,ivnoio.t3171r2s9.it  is from Ibn 'Abbas 

tlibleeSsIesfodh:e1::AastriltYohniengliability 
of darn 

arises according to Abti kianifah (God 

delay arnY' 

uirtaniirrids a com 

of the 

 

three sin  

eyrkiti a

;krae)fop .riefhati eam
e p

trd
esaur 

due 

linquishesnttit escrifa.  

but the two jurists disafgorneee. 

gle rite, while the sequential order. Thereafter,. due to the 

in lhiaiblelethfoerrrlin 

Part 

the 

r "IA/person 
who relinquishes the ramy of one 

daqah, because 
on this day the entire 

quished part is less than this, unless 

more 
than half, in which case he will 

day, he is liable for 
darn, 

the major 
part. If he gives up the 

possible and he may 

because 

the relinquis 
Jamrat al-(Aqabah on the day of sacrifice, he is liable for 

the entire ritual of ramy for this day. Likewise if he 

bdreari:ai,bgbuleerssea it js.or  ramy of the 

part of it. 
If he gives up the throwing of one, two or 

three stones, he is to make a 
sadaqah 

of one half sa for each stone, unless 

the total reaches the value of 
dam, 

in which case he can lessen whatever 

amount he likes from the total. The 

reason is that what is given up is the 

A person who delays shaving of the head till after the passing of the minor part, therefore, sadaqah suffices. 

days of sacrifice, is liable for darn 
according to Abii klanifah (God bless 

him). Likewise, if he delays the 
tawaf al-ziyarah, 

until the passing of 

the days of tashriq, for he is liable for dam 
in his view. The two jurists 

said that there 
isin,  no liability for atonement in both situations. The 

same 

disagreement applies in the delaying of 
ramy, 

the advancing of one rite 

before another, the sacrifice of one performing 
qiran before ramy and the 

shaving of the  head prior 
to sacrificial slaughter. The two jurists maintain 

that what is  lost can be recaptured by gads', and with qada' nothing else 

itsoltodabltn
e imposed. The Imam relies on the tradition of Ibn Mas`lid (God be 

p.  erased with him) that he said, "He who advances one rite before another 

tsn idable for dam."" 
Further, delaying a rite till after its location gives rise 

in rites determined by location; like the 
ihram. 

The same applies 

then 

m oves o  respect 
to time in things determined according to time- 

 

If shaves and m  huh
is head during the days of sacrifice in a place other than 

the Haram, he is liable for darn. A person who performs the 
`umrah 

andleft 
Ha - 

(Gomsdrrbileis 

	out of the Haram, is liable for 
darn according to Abil 
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with him) said: The opinion of Abu Wisuf (God bless him) i
s men,. 

but the person performing the hajj is not mentioned.  

of hajj 
was shaving of the head at Mina, which is part of the Haram 

correct view, however, is that there is disagreement about it. Abu tY.ous
tiuteef 

peace) and his Companions (God be pleased with them) were confined 

said that he is not liable for anything. He (the Author) 
(God be

in al-Jami` al-Saghir with respect to the person performing 

is agreement about the latter, because the 
sunnah prevailing in th 

Haram. The reason being that the Prophet ( God bless him and grant him 

to al-Hudaybiyah, and they shaved their heads at a place other than the 

deemed a cause for release from the ihram, it is like the salutation at the 

slaughter. Further, part of al-Hudaybiyah is within the Haram, and per-
haps they shaved their heads there. The conclusion is that shaving of the 
head is determined by time as well as location according to Abu Hanifah 

him) it is determined by time and not location. This disagreement about 
determination applies to compensation through dam. As for release from 
the ihram, it is not determined (by anything) by agreement. 

are not determined by time on the basis of consensus 

location; which is determined. 	

(ilina`), because 
the `umrah itself is not determined by time as distinguished from the 

(God bless him) maintains that shaving of the head is not specific 
 

Haram 3' The two jurists maintain that as shaving of the head has been 

end of saiat. Thus, it is one of the obligations of the ihram even though 
it is the cause of release. As it is a rite, it is specific to the Haram like 

not determined by either. According to Muhammad (God bless him) it 
is determined by location and not time. According to Zufar (God bless 

(God bless him), while according to Abu Yusuf (God bless him), it is 

Clipping of the hair and shaving of the head in the case of the ̀ umrah 

 It is said 	th 

BOOK V:  p 

God he p
leased 

t h4.atooneerde  

1"31AGE 

 rti 

the case 

ed,  

He said: If he does not clip his hair until he returns, and then clips 
it, he is not liable for anything in the opinion of all the jurists together. 
The meaning is that the person performing the ̀ umrah departs from t

he 
 

Haram and then comes back to it. As he has undertaken the clipping or 
shaving at his location in the Haram, he is not liable for compensation. 

If the person performing qiran shaves his head prior to sacrificial 
(God bless slaughter, he is liable for two dams, according to Abu Hanifah ( 

him), one darn for shaving his head at other than its appointed time, 

37It is recorded by al-Bukhari and Muslim. Al-Zayla`i, vol. 3, 129. 
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which is 	

and another darn 
for delaying the slaughter 

darn an  in

g of the head. According to the two jurists, he is liable 
. after the slaughter,  

for aciftneer 	

d that is the first. He is not liable for anything on account 

of what we have said. 
1 	the shay  

:4:6gt.ah3me eb a8  s i  s ° 

rs-tanndp  in place 

or consumption or otherwise. 

oildolla yt,h 

"39 
 Game on land is one that has 

on land is prohibited for a person in the state of 
ihram, 

permissible due to the words of the Exalted, "Law-

while prey in the sea is perm' 

been born on land and has its habitat on land, while game in the sea is ful to you is the pursuit of water-game. 

one that is born in the water and has its habitat in water. Game is one that 
itself and is wild in its original creation. The Messenger of God 

p(G
rootdecbtsleiss him and grant him peace) exempted five of the vicious ant-protects 

 a mordacious dog, wolf, kite, crow, snake and scorpion.4' These 

animals attack on their own to caused 

 jury. The meaning of crow here is 

one that feeds on filth. This is narrate from Abu Ytitsuf (God bless him). 

He said: If the muhrim kills 
game or points it out to someone 

who 

kills it, he is liable for compensation. 
As for the rule for killing, it is 

based upon the words of the Exalted, "Kill not game while in the sacred 
precincts or in a state of pilgrimage."'" The verse explicitly mentions 
compensation. As for pointing to the animal, there is disagreement with 
al-ShAl (God bless him). He says that compensation pertains to killing, 
and pointing out is not killing and is similar to pointing by one who is 

not under the restriction of ihram 
towards a permissible animal. We rely 

on what we related of the tradition of Abu Qatadah (God be pleased with 

him).43  'Ala' (God bless him) said that the jurists arrived at a consensus 
that whoever points out game is liable for compensation. The reason is 

whaetthpointing eromuitttgdamf  e is a prohibition of the ihram and it amounts to the 

34,:uhnetriengareintall 
its forms is prohibited, whether the animal is owned or wild and 

cannot 
two traditions.  

,... 43It is gha - 
.0m  

4'Quean 5:95 

two Companions 

on this, however, they indicate different rules and one 

p ace of the other. He appears to combine the 
ahkarn arising from the 

itionws.o:sz, athyieasei,fivvoetc3a,n13b0e. 
 killed without giving rise to liability for hunting. 

-Toamhpawiani(oGnosd bless him), however, says that this has been reported 
(God be pleased with them). Al-Zaylal, vol. 3,132. 

a number 
nb. Al 
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d

estruction of the sanctuary of the animal that feels safe in its b ' 
and concealed. Thus, the act is like destruction of roperty.44 

	b  the 
the 	therefore, he is liable for relinquishin h

is 

mutirim by virtue of his 
ihram 

has undertaken topefrain fro- 

g is under ki 
g 

taFuiretti_ne.r:wt..ci:  

nanroassinh  the custodian of property ma d 
45 	• • y o This is distinguished from th

e 
there 

the person not under the restrictions of 
//Yam, because th 

— t tle 

cast as  undertaking
on his part. In addition to this, even the unr

estricted  

n. Zufa 
GUO: 

_ rca(ssecof  

bless them).46 Pointing out game that leads
. 
 to compensation is one i 

is liable for co
mpensation as is narrated from An 

 Yfisuf a ri 	rePof person 

which the person for whom the animal is pointed out is not aw 
location of the animal, and also that the pointing out is truthfulaware 

 that in he is lying and another person points out truthfully, there is no liability for the liar. 

If the person pointing out (the animal) is not ut
.  the state of ihrtim in the klaram, he is not liable for anything, on the basis of what we 

said. The person who does so intentionally and one who does so out of forget-
ness are the same. The reason is that it is compensation whose existefu

nc
l
e depends upon destruction, thus, it is similar to financial penalties for destruction of wealth. 

The first time offender and one who repeats it are equal, because the 
cause of compensation is not different. 

The mode of compensation according to Abu Hanifah and Abu 
Ytisuf (God bless them) is that the game be valuated at the place where 
is has been killed or at the nearest location from this place that is pop-
ulated where two persons in possession of probity valuate it. Thereafter, 
he has an option with respect to ransom (fida). If he likes he may pur-
chase an offering and slaughter it if the value is that of an offering or  
he may purchase food with it and give it as charity to the needy at one-
half sa` 

of wheat, one sa` of dates or barley or if he likes he may fast, as 
we will state. Muhammad and al-Shaftl (God bless them) said that an 
equivalent animal is due on account of game where such an equivalent 

also 
aleisnt 

is possible. Thus, in the case of a gazelle a goat is due, for a hyena 

 

a goat is due, for a rabbit a kid, for a jerboa a four month old kid, 

an ostrich a camel, and for a zebra a cow. This is based on theworddstborf 

44That is the act of one who points out the animal. He violates the protection available 
to the animals, thus causing their destruction. 

45By wearing the ittram, he undertakes to protect the animals. 
46This is claimed to be a statement in Mukhtasar al-Karkhi. 
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d "The 
compensation is an offering, brought to the Ka`bah, 

tn
, e  Exalted,  equivalent to the one he killed, as adjudged by two just 

of an  an.— 
y  "47 

 The similar for a quadraped is what resembles it 

nefnorarn
iu,bnegca'u°sue value is not a quadraped. The Companions (God be 

imposed similars on the basis of the nature and look 

f the quadraped. The ostrich, gazelle, zebra and rabbit are compen-
have explained. The Prophet {God bless him and grant him 

sated as we said, "The hyena is game and there is a goat for it."49  An ani-
mal sai , mal for which there is no similar is compensated by value according to 

pleased with them) unposed 

Muhammad (God bless him), like sparrows, pigeons and others. When 
value is imposed, the opinion of these two jurists is like that of the other 

jurists. Al-Shafi`i (God bless him) im 	
th 

poses a goat for a pigeon and estab-

lishes the similarity between them by saying at each one of them gulps 
down water and makes a noise. According to Abu Hanifah and Abu l'Usuf 
(God bless them) absolute similarity is one that is so in form and mean-
ing and it is not possible to interpret the verse in such terms, therefore, 
it is interpreted to mean similarity in meaning alone as this is known to 
the law, as in the case of the rights of individuals or because this is the 

meaning fixed by consensus (ijma`) or because this is the meaning that 

gives it generality, while its opposite (form) restricts it. In the meaning 

of the text—God knows best—"the reparation of the wild animal killed?' 
the word "animal" applies to the wild as well as the domesticated ani-
mal. This is what Abu `Ubaydah and al-Asma`i (God bless them) said. 
The meaning of what he related is estimation through it rather than the 
imposition of a specific thing. 

Thereafter, the killer has an option in deeming it an offering, or food, 

or fasting, according to Abii Hanifah and Abu Yasuf (God bless them). 

Muhammad and al-Shafi`i (God bless them) said that the option belongs 
to the two valuators. If they give the ruling of an offering, an equiva-
lent has to be found, as elaborated by us. If they give a ruling of giving 
food or fasting, then the ruling is what is maintained by 

Abil Hanifah 

and AbuYasuf (God bless them). These two jurists argue that the option 
has been prescribed by way of facility for one who is in haste to meet the 

44:Qu4 It is recorded by Imam Malik 
r'an 5:95 

_It is recorded by the compilers of the four Sunan. Al-Tirmidhi said that it is 
hasan 

sahib. Al-Zayla`i, vol. 3,134. 	

(God bless him) in al-Muwa 	Al-Zaylal, vol. 3, 132. 
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obligation, therefore, it belongs to the killer, as in thewcaosde obf

l expIllootbiitoia:- 
tion for breaking an oath. Muhammad and al-Shafi'i 

rely on the words of the Exalted, "The valuation is by tw 

words "food" and "fasting" are mentioned with the word
.  "oeer'eafter' the  

(just men)."" or it is the object of the ruling of valuation 

T7 of 
option belongs to the two valuators. We maintain that the term, et has, the  

bless then))  

is mentioned in conjunction with compensation and not offerin
xP  e  evidence that it is in the nominative (like compensation). Likewgis°: 

the words, 
"Or estimated it to be fasting" are in the nominative. 

Thus ;he e  is no evidence in these of the option belonging to the valuators. Thaeft
reere; after, their authority is to provide valuation of 

the destroyed animal 
which the option belongs to the person with the liability. 

They are to undertake the valuation at the places' where he struck it down, 
because there is a difference in valuation due to a difference in 

locations. If the place is 
a wilderness where game is not sold, they are 

to assign the value at the nearest location where sale and purchase takes 
place. The jurists said that one witness is sufficient, but two are better as 
that entails greater precaution and is less likely to be erroneous, as is done in the rights of individuals.52 

The offering is 
not to be slaughtered at a place other than Makkah, 

due to the words of the Exalted, 
"An offering that reaches the Ka`bah"" 

Feeding the needy may be undertaken at a place other than Makkah. 
Al-Shafi`i (God bless him) disagrees. He treats it like the offering on the 
basis of the common meaning of ease for the residents of Makkah. We 
maintain that the offering is a method of attaining nearness to God that As  
cannot be rationalized, therefore, it is associated with place and time.  
for sadaqah, it can be rationalized in terms of nearness at all times and  
locations. 

Fasting is permitted at a place other than Makkah as it attains near-
ness to God at all places. 

If he slaughters the offering at Kufah, it is deemed valid by treating 
it like feeding of the needy. The meaning is that gives a sadaqah of meat. 

5°Quein 5:95 

"That is, Makkah or Mina, according to some. Likewise, some jurists maintain that 
the season has to be taken into account as well. 

52

This would indicate that two witnesses are required by way of precaution to settle 
issues involving the rights of individuals. 

"Qur'an 5:95 
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goa 

In 
doing $o

, he does greater justice by matching the value of the meat (of 

the anima 	

The reason 

Maldcah) cannot be a  

is  valid for stood in 
	am ttohebine )understotodevi(enGn  

the Companions yusuf 

offering a 
lianifah and A:  

by way of feeding 

De 

 

option tfi000nd  i is nexercised ou 
 r view, 

   

half sif of wheat or one ser` 
of dates or barley. It is not permitted that he 

give food to a needy person that is 
less than one-half sa`. The reason is 

that when food is mentioned it is interpreted in terms of 
the amount of 

if the option.ifiscgesra 

If he 
buys food with the value, he is to give each needy person one- 

piLGRim 

said that even 

al hunted). 

one year and a four 
month old kid (goat). According to Abu 

pGE 

(God be pleased with them) 

granted for the offering, he is to make an offering that 

 in terms of food, the animal killed is valuated in terms 
the needy, that is, when he gives sadaqah. When the 

this meaning. Muhammad and al-Shafil (God bless 

because it is now compensated in terms of its value. 

substitute for the offering at Makkah. 

because an 

 bless them), younger animals are permitted 

animals are valid.  for this purpose, because 

is that slaughter (at a place other than 

unqualified use of the term offering is 

em imposed the obligation of 

food known to the law (shar`). 
If the option is exercised in terms of fasting, the animal killed is val-

uated in terms of food, then, a fast of one day is to be kept for every 

one-half stl.` of wheat or one RV of dates or barley. The reason is that 

estimating fasts (directly) in terms of the animal killed is not possible, 
because fasts have no value, therefore, we estimated them in terms of 

this way is known to the law (shat`), as in the case 

of ransom 

 
f000rda.nEstm (fidyah). 

If a surplus of less than one-half see is left over from 
the food, the 

worshipper has a choice of either making a sadaqah of it or of fasting 

for one complete day. The reason is that fasting for less than a day is not 
lawful. The same applies if the obligation (as a whole) is less than what 

obligation 
be given to one needy person; he is to give up to the extent of the 

htchuetigssplaft.atoriotc,noamsoripsfast for one complete day, as we have stated. 
. e 

is 
 he injures the animal, plucks out its hair or cuts off one of its limbs, 

entire value

.ednosnaetefothrethdearmigahgteocfaiunsdeidv,idounalths.e analogy of the whole for 

alpulucks out the feathers from the wing of an animal (bird) or 
an.  its fore and hind legs, the animal moves out of the category of those 

. s that can protect themselves, thus, the offender is liable for its 

e. The reason is that he has destroyed the security of the animal 
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by destroying the instrument of defense; he is, therefore, 

Penalized 1: 
entire compensation. 

r -naliZed for  its  

A person who breaks the eggs of an ostrich is to pay their value, 

'This 
is related from Ali and Ihn 'Abbas (God be 

pleased with them),54 The  reason is that it is the source of game and it possesses the 

attributes of becoming game, therefore, it is treated like game by way of 
precaution as 

long as it has not become rotten. 

If a dead young one emerges from the eg, the 
	is lia value of a young one that is alive. 

This is basedupon
perso 

is
n 	ble for the
tihsan. nalogy dictates that he should not compensate anything other than theA 

 egg as nothing is known about the life of the young one. The basis for 
istihsan is that the egg is potentially ready to give birth to a living young bird, and 

breaking the egg prior to its appointed time is the reason for its death. It 
is, therefore, interpreted to mean this by way of precaution. On the 

same 
reasoning if he strikes the belly of a gazelle and it drops a dead fetus 

and then dies, he is liable for the value of both. 
There is 

no compensation for killing a crow, kite, wolf, snake, scor-pion, 
mouse and a mordacious dog. 

This is based on the words of the Prophet (God bless him and grant him 
peace), "Five vicious things are 

to be killed in permissible territory as well as in the Haram: the kite, the 
snake, the scorpion, the mouse and the mordacious dog."" The Prophet 
(God bless him and grant him peace) also said: "The muhrim is to kill 
the mouse, the crow, the kite, the scorpion, the snake and the morda-cious dog."56 

 The wolf is mentioned in some of the narrations. It is also 
said that by mordacious dog is meant the wolf, or it is said that the wolf 
falls within the same meaning. The crow is one that feeds on filth and wholesome 

 food (at other times). The reason is that it initiates the attack. 

As for the magpie, it has not been exempted, because it is not called 
a 

crow nor does it initiate attack. It is narrated from Abu Hanifah (God 
bless him) that a pet mordacious dog is the same as a wild one, because , 
what is considered here is the species. Likewise a mouse moving around 
in houses and one that is wild. The hyena and the jerboa are not included 

   

in the five exempted things, because they do not initiate attack. 

54T-he report from Ali (God be pleased with him) is gharib, while that from Ibn 'Abbas 

be pleased with both) is recorded by Abd al-Razzaq. Al-Zayla`i, vol. 3, 135- 
(God b 

"It is recorded by al-Bukhari and Muslim from A'ishah (God be pleased with her).  Al-Zayla`i, vol. 3, 136.  
"It is recorded by al-Tahawi in 

Sharh al-Athar. Al-Zayla`i, vol. 3, 136- 
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There is 	

mosquitoes, ants, nts fleas and ticks, as 
human body. Yet 

the 

these are not game. Further, they do not arh
iseebfrlaork atnhed 

' .ous by nature. By ant is meant t 

no liability for killing 
yellow types that 

violin  kil g of those that do not bite is not permitted, but there is 
no 

aTrpheeers o n who kills a louse is to give sadaqah of whatever amount 

h(

compensation

bteiatfelYaAi.kth) of the 

 due to the ̀ illah 
( underlying cause) stated first. 

 

es, likea 
fistful of food. The reason is that it arises from the dirt 

body. In al-Ja-  mi` al-S aghir it is stated that he is to feed 

something (to a 
needy person). This indicates that it is valid if he gives 

a little something to a needy person to eat by way 
of permissibility even 

though it does not satisfy his hunger. 

A person who kills locust is to make a sadaqah of what he likes. The 

reason is that locust are 
part of game of the land, and game is something 

that cannot be caught except by means of a trap and the hunter intends 
to 

catch it. A date is better (as sadaqah) than one locust, due to the saying 

of Umar (God be pleased with him) that a date is better than a locust 

(when people were paying one dirharn per insect).57  

There is no liability for the muhrim if he slaughters a turtle. The 

reason is that it belongs to the category of pests and insects and resembles 
beetles and geckoes. It is possible to catch it without a trap and likewise 
going after it for catching it is not needed, thus, it is not game. 

A person who milks game of the Haram, is liable for its value, 
because milk is a part of the animal, therefore, the rule covers the whole 

A person who kills a game animal whose meat is not eaten,58  like 
at predator or something similar,59  is liable for compensating it, except 
those that the law (stun') has exempted, and we have already enumerated 
them. Al-Shafil (God bless him) said that compensation is not obliga-
tory as these animals are dangerous by instinct and are to be included in 
those ose vicious animals that have been exempted. Likewise, the word "dog" 
literally their covers all predators. We maintain that predators are game due 
_ eir being wild and because they are hunted as game, either for their 

skins or for use in hunting or for repelling the injury they cause. Analogy 
Constructed upon vicious animals is not permitted insofar as it leads to 

'7It is reported by Imam Malik (God bless him) in al-Muwarta'. Al-Zayla`l, vol. 3, 137. 
"Like the tiger, leopard or the lion. 
"Like a hawk or kite. 
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the negation of the number (five). Further, the term d 
in technical terminolo 	• gy, 

and it is the technical meanings 
 

od bless him) 
said that its value, whatever it ' • 

Its value is not to exceed the v 

is, is to be aid 

value of a 

p 	
on the analo 

goat. Zufar (G 

do does 

analogy of those 

govern, 
not apply  

anings that 

goat due for it."6" Further, the consider' t
.  

animals whose meat is consumed. W 

peace), "The hyena is game and 
the , rophet  

there sea 

se We rely on the words of th D 
benefit 	

a ion of its value is in lieu of the t to be derived from its skin and 
dan 	

not because it is aggressive and dangerous. It is from this perspecti that ' 
apparent value of a goat. 

 
perspective 	

at its value is not to exceed the 
If a predator attacks a 

muhrim and he ' 
liability for him. Zufar (God bless hi 

1  said that ' 
kills the animal, there is no 

be assessed in comparison with camels that attack. We rely on the report 
m, sahi tiiat tile compensation is to 

from (
Umar (God be pleased with him) that he killed 

d a predator andgave 
an offering of a ram saying, "We attacked it first."' Further, the 

muhrim 
g 

is prohibited from being aggressive, not from defending himself against 
harm. It is for this reason that he is permitted to repel apprehended harm, 

as in the case of the (exempted) vicious animals, therefore, it is better if 
he is permitted to repel expected injury. With the existence of permis-
sion from the Lawgiver, it is the right of the Lawgiver that compensation 
should not be made obligatory. This is distinguished from the case of an 
attacking camel as there is no permission from the owner of the camel , 
who is an individual. 

If the muhrim is under duress to kill game and he kills h 't 1 , e is 	. 

by the text that we recited earlier. 	

liable 
for compensation, because the permission is restricted through expiation 

There is no harm if the muhrim slaughters a goat, a cow, 

game as they are not wild. The meaning of a duck is one things 

w a camel, 
a hen and a domesticated duck. The reason is that these t 

If a person slaughters a pigeon with feathered 	. . t
ame 

are not 

houses and ponds as it has been created essentially tame. 	. . _ ,0  
that is found in 

compensation. Malik (God bless him) disagrees. He argues that it is ram. 
and domesticated and does not defend itself with its wings is wild by  

pigeon 
wings due to the 

6°A1-Zaylaci says that this tradition is gharib in the absolute sense. He says, however,  

that it is recorded by the compilers of the four Sunan. There must be a misprint some  
where. Al-Zaylal, vol. 3, 134, 136. 

6' It is gharib in the absolute sense. Al-Zaylal, vol. 3, 137. 
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its original creation and prevents capture by its flight even if it iss
rleofworien,  

getting away. 
Becodmin 

it is not wcwoihsneesni idfi eet  hrtee  u 
kills ll 

originally 

den for the muhrim. 

rule of carrion, whose consumption is not permitted. 
	,God 

bless him) said that what the mmuhrim slaughters for someone else 	d- 

missible, and as he is working for that person his act will be transferre 
to such person. We maintain that slaughter is a lawful act, while this act is 
unlawful, therefore, it does not amount to ritual slaughter like slaughter 
by a Magian. The reason is that it is this lawful slaughter that serves as a 
criterion for the separation of blood from meat, for the sake of ease, and 

when it is absent permissibility is absent too. 

is liable for the value of what he consumed, according to Abu klanifah 

he ate. If another muhrim consumes this meat, there is no liability for 
(God bless him). The two jurists held that he is not to compensate what 

him, according to their unanimous view. The two jurists argue that this 

person except seeking forgiveness of God, and his (legal) position is like 
(slaughtered) animal is carrion and eating it imposes no liability on this 

that of the other muhrim who consumes it. According to Abfi Hanifah 

(God bless him), its prohibition is due to the fact that it is carrion, as we 
stated, and that in turn is due to the fact that it is a prohibition of his 
ihram. The reason is that it is the ihram that has moved the game out 

of its position of permissibility and the muhrim out of his capacity for 

undertaking lawful slaughter. It is through these links that the prohibition 
comes to be attributed to his ihram. This is distinguished from the case 
of the

of his ihram. 

pro   

camelgam, 

When a muhrim 
slaughters game, the animal he slaughters takes 

If the muhrim, who undertook the slaughter, eats of this thing, he 

I MAGE 

muhrim, 	consumption of this meat is not one of the 

thus, 

 r.n  

becoming domesticate 

s  w  

gs a domesticated gazelle. does not annul th
a
is, like 

domesticated is an accidental attribute, the 

ld cannot take the ruling of game and be forbid-

d The reson is tht it is 

per

kets the 

There is no harm if the muhrim consumes meat of an animal that 
has been hunted and slaughtered by a person who is not in the state of 
ihram, if this muhrim did not point towards the animal nor did he order 
the person to hunt it. Malik (God bless him) disagrees with the point 
where he hunts it down for the muhrim (though not on his order). He 
relies on the saying of the Prophet (God bless him and grant him peace), 
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as he has not hunted it down himself or it haspannoitobnes 
slave."62  We rely on the report that "the Corn 

	' 	e(nGlio d be fj:hnigs  with them) discussed the meat of a hunted animann
l wpiteahcere)sspaeidct,Portoehasteherdee 

"There is no harm if the muhrim 
eats meat of a hunted 

anuinniteadl  as I 

is no harm in it: ”63 
 In the tradition that he (Malik) has narrated, th

e  character lam is the lam of ownership, therefore, the tradition 
will be  interpreted to mean that the game 

was offered to him and not the meat, or the meaning is that it 
was hunted at his command. Thereafter, not 

muhrim, so the Prophet (God bless him and grant h
.  

pointing out the prey was stipulated and this is explicit 
in showing that pointing out is prohibited. The 

jurists said that there are two narrations 
in this, and the basis for the prohibition is the tradition of Abu Qatadah 

in the state of ihram, the obligation is its value and has to be given to the poor as sadaqah. The reason is that game is entitled to safety on account 

(God be pleased with him) and we have stated this tradition. 

of the Haram. The Prophet (God bless him and grant him peace) said 
in a lengthy tradition, "Game in the Haram is not to be driven away." 

not expiation. Thus, it resembles compensation in matters of wealth. The 

Fasting will not be valid for him, because this is a financial penalty and 

reason is that the financial penalty has been imposed on account of an 
attribute within the subject-matter, and that attribute is safety. On the 
other hand, the obligation for the muhrim by way of expiation is com-
pensation for his act, because the prohibition is due to a meaning within 
his act and that is his ihram. Fasting is a suitable compensation for acts 
and not as compensation for him on the analogy of what was imposed 
on the muhrim. The distinction has been stated by us. Is an offering valid 
in his case? There are two narrations for this. 

In 
the case of game in the Haram, if it is slaughtered by a person not 

BOOKV, pu  

ts 

If a person enters the Haram with game, he is under an obligation to 
release it within the Haram if it is in his possession. Al-Shafi`i (God bless 
him) disagrees. He maintains that the right of the spar` 	no (law) does 

operate in a thing owned by the subject, on account of the need of the 

'It has been recorded by Abu Dawucl, al-Tirmidhi and al-Naai. Al-Zaylaq, vol. 3,  
137. 

63It is reported by Muhammad ibn al-Hasan al-Shaybani (God be pleased with him) 
in Kit417 al-Athar. 	 an 

641t is recorded by all the six Imams of the sound compilations from MO Hurayr 
(God be pleased with him). Al-Zaylal, vol. 3,142-43. 
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subject that he gi up restraining

that when he reaches the 
Haram, it is obligatory 

has nowlVvee  

basis  of 
what 	

the game of the Haram and is entitled to safe 

hunted animal, and such restraint is prohibited. If 
the animal is lost, he 

is liable for compensarty

ion The reason is that he restrained the animal by 

dsaiesetrboyy ainnig 

this state, on the basis of what 
we said. 

with him is a hunted animal, he 
is under no ob  

animal. Al-Shaftl (God bless him) said that
ch  e is under an obligation to 

release it, because he is r
estraining the animby 

holding it in his owner-

ship, thus, he is like one who has physical 
possession of the anima1.65 We 

maintain that the Companions (God be pleased with them) used 
to wear 

the ihram when in their houses there were hunted animals and poultry, 

and it has not been related that they released them. 

on is that sale 

is not permitted insofar as there is restraint in it for the 

and continuous practice has prevailed, and is one among legal proofs. 
Further, the obligation is not to indulge in physical restraint and he is not 
doing so in person as the animal is safe at the house or in the cage and is 
not accompanying him. The animal, however, is in his ownership. Thus, 
if he releases the animal in the wilderness, it will continue to be 

owned by 

him. Accordingly, continued ownership cannot be taken into account (as 
an effective factor). It is said that if the cage is in his hand, it is binding 
on him to release it, but in a manner that it is not wasted. 

tures an animal and then enters the state of ihram after which another 

person releases the animal from his possession, he will have to compen-
sate him (the first person), according to Abu Hanifah (God bless him). 

The two jurists say that he is not to compensate him. 
The reason (they 

maintain) is that the person releasing the animal is enjoining good and 

If he sells 

it, the sale is to be reversed if the animal exists. The rea-

If a person enters the state of 
ihram when 

at li 
his  

gati h on
ous

to release the 

He said:  If a person, who is not in a state of ihram (hunts and) cap- 

"'"" AGE  

muhrim of a hunted animal to a mulyirn or to one who is not in its sanctuary  

t we have related. 

restraining 
it due to the sanctity of the Haram, because it 

to which it was 
entitled. The same applies to the 

Al-Hidayah 

66  The well known 

e or in a cage 

safety, on the 

. 65This appears to be the opposite of his opinion about the two rules above where he 
released, because the right of the spar` does not 

tospsearyaitnegththaatthtthhegaonwimheadl bisynthoe
t subject. 

'It is reported by Ibn Abi Shaybah. Al-Zaylaci, vol. 3, 143- 
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forbidding evil and there is no recourse against 
people who d The Imam maintains that the first person had come to o 
	° 80007 

animal by virtue of capture, an ownership that is protected
" the  section cannot be annulled due to his i/ - !ram. The person w1.1,-, 

hunted 

pensatieani dt."t  Th 

the animal has destroyed it, therefore, 
he is to corn 	

who released 
his pisrois. 

distinguished from 
the case where he captures the animal will state of ihram. In this case he did 

not come to own the animal 
69 Wha t 

e  i0 the  

is obligatory on him is to give up the restraining of the animal 
(and noat ownership). It 

is possible for him to give up such restraint by releasing 
the animal inside his house. Thus, (in the main case) when the person 
severs his possession over the animal, he is a transgressor. A parallel for 
this situation is the smashing of musical instruments. 

If a person in the state of ihram (hunts and) captures an animal, and 
another person releases it from his possession, there is no liability (for 
this other person) by agreement of the jurists." The reason is that he did 
not come to own it through capture. The animal was no longer a subject-
matter of ownership with respect to the muhrim due to the words of the 
Exalted, "Prohibited for you is the pursuit of land-game, as long as you 
are in the sacred precincts or in a state of pilgrimage."7' He is, thus, like 
one who bought wine!' 

If another muhrim kills the animal, while it is in the possession of 
the first, each one of them is liable for its compensation. The reason is 
that the one who caught the animal has restrained it after destroying its 
security. The person who kills it has confirmed this, and confirmation is 
like the initial act for purposes of compensation, like the witnesses to a 
divorce prior to consummation when they retract their testimony. 

The one who caught the animal has recourse to the person who killed 
it (for recovering the compensation). Zufar (God bless him) said that he 
has no recourse, because the captor is accountable for his own act, 

becomes cannot have recourse to another. We maintain that the captor beco 

"This should not mean that a person can take the law into his own hands, that IS 
even when the basis is al-amr bi 7-ma`ri4f. 

7Violating such protection means taking the law into your own hands. 
6
"And is not entitled to protection due to the lack of ownership. 7°0f our school. 
Qur'an 2:96 

72
Think about this case and the one above about musical instruments with respect to 

taking the law into your own hands.In the case of musical instruments, Abu Yusuf (God 

bless him) maintains that compensation is due. 

Al-Hides 

Both 
v: poollmAG'E 

the cause 	

tion when the killing is linked to his act. tan hey 
ed the act of the captor the 

cillah (cause), 

t  fore, 	

the ̀ illah of the ̀ illah and the compere 

by 	

killing 
has render 

of compensation  

tl brings about 

the Haram or a tree that is not owned, ferred to him. 

Of 
 directly 

cuts the grass of not planted, he is liable for its value, except 
people have no The reason is that the prohibition has been 

het (God bless him and 
n account of the Hararn. The Prop 

that has gone dry. 

bs-  haYteihroleifns aai s:terra:otsnhat  

said, "The 
green grass of the Haram is not to be 

cut no 
Which is one 

play with respect to 
him  

ea  

efagosrrtreaan°bi ttnlsihes  thihmeodrpnos t o b e b r o e n 	
Fasting has no role to p 

this value, because the prohibition of acquiring it is due to 
the Haram and 

not due to the ihram. It is, thus, the compensation of the subject-matter, 
as we have explained. The value is to be given to the poor as 

sadaqah. 

Once he has paid the value, he comes to own what he has cut, as in the 
case of the rights of individuals. Its sale, after cutting, is disapproved

,74  

because it has come into his ownership through a legally prohibited act. If 
he isgiven freedom to sell it, people will be encouraged to commit similar 
acts. The sale, despite disapproval, is allowed as distinguished from game. 

The difference is 
what we will mention. The vegetation that is planted 

by people usually is known to us as not entitled to protecion, o 
is 

basis of consensus. 
Further, the prohibited category attributed to the 

Haram, and it can be attributed completeldoes 
 it only when its plantation 

is not attributed to another. A plant that 	
not grow in the normal 

course is  linked to 
what grows on its own when human beings plant it. If 

it grows naturally of its own in someone's property, then, there are two 
values to be paid by one who cuts it: one value for the prohibition due to 

the 	m  
Haram, game privately

right of God, and another value for comp w 	
en sating the 

privately owned within the Haram. There is no com-

pensation for trees that go dry (dead), because they are not growing. 

The grass of the Haram is not to be used for pasture, and is not to be 

cut, , harm for the idhkar. AbuYasuf (God bless him) said that there is 
no arm in pasturing as there is a necessity in it, and preventing the ani-
mals from pasturing is difficult. We rely on what we have related. Cutting 

with lt . the lips or  with teeth is the same as cutting with a sickle. 
Further, 

a  

g grass from the Hil is possible, thus, no necessity is established. 

731t is part of the previous tradition. Al-Zaylal, vol. 3, 143. 

741t is morally bad, even if it is legally permissible. 
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for mushrooms for these are not grass. 

The position is different for 
idhkar, 

because it has been exea
rrilspofe,:iffbyth 

Messenger of God (God bless him and grant hi 
ting and pasturing are allowed for 

idhkar. 
The position is 	ore' 

ieref 	e  m peace ,'s 

If the orin 
commits any of the acts that we have

nav,  ethmeegnatriionniesd

liable 
two dams (for the same act), one dam for his ha 

]the 

 and another  
(umrah. 

Al-Shaftl (God bless him) said that he is liable for a 
single darn 

an edreffo; 

doing which the mufrid is liable for one dam, th 

er for the 
based on the fact that he becomes a 

muter' through one ihram, in his 
view. In our view, he becomes a 

muhrim with two ilyams, and this has 
preceded. 

He said: Unless he crosses the 
miqat without the ihrum for the 

`umrah or for the hajj, 
in which case he is liable for a single 

dam. Zufar (God bless him) disagress. The reason (in our view) is that what 
is required from him at the miqat is a single ihram, thus, due to the delay of a single obligation only a single compensation is due. 

If two mu/trims 
participate in killing a hunted animal, then, each 

one of them is liable for full compensation. The reason is that each one 
of them, due to participation, commits an offence that is alone more 
grievous than pointing towards a hunted animal. Thus, multiplicity of 
offences leads to a multiplicity of compensation. 

If two persons not in the state of ihrum participate in killing a hunted 
animal of the Haram, they are together liable for a single compensation. 
The reason is that compensation is a substitute for the subject-matter and 
not a penalty for the offence, thus, the compensation is combined due to 
the unity of the subject-matter. This is parallel to the case of two persons 
who kill another person by mistake (khata'). They are together liable for a single diyah (blood-money) and each is liable for separate expiation j6  

If a muhrim sells a hunted animal or buys it, the sale is void (batil). 
The reason is that selling a live animal amounts to restraining a secure  
animal, while its sale after killing it is the sale of carrion. 

If a person takes away a gazelle from the Haram, and it gives b. irth to 
offspring, and then the gazelle and the offspring die, this person is liable
for compensating all of them. The reason is that a hunted animal ft.  
being taken away from the Haram retains its entitlement to security by 

75This has preceded. Al-Zayla 1, vol. 3, 143. 76
We do not feel the need to elaborate the parallel and distinguished cases. Figh can 

be acquired only by pondering over the cases. 
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 (shall:7 Accordingly, it must be returned to its sanctuary. This is a 

legal attribute and passes on to the offspring as well. 
if he pays its compensation and after this the gazelle gives birth to 

offspring, he is not liable to compensate the offspring. The reason is that 
after compensation the animal is no longer covered by the earlier security, 
because the payment of a substitute (compensation) is like giving back 

the original thing (animal). God knows best. 

"That is,protection against hunting. 
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Chapter 47 

Crossing the Miqat Without the Ihram 

If a person from Kafah arrives at Bustan Bank 'Arnie and wears the 
ihram for the `umrah, then, if he goes back to the Dhat (Ircf and pro-
nounces the talbiyah, the dam of crossing the miqat is nullified. If 
he returns to it and does not pronounce the talbiyah until he enters 
Makkah, and then performs the tawaf for his cumrah, he is liable for 
dam. This is so according to Abu Hanifah (God bless him). The two 
jurists3  said that if he returns to it in the state of ihram, he is not liable 
for anything whether or not he has pronounced the talbiyah. Zufar (God 
bless him) said that the liability is not annulled whether or not he pro-
nounces the talbiyah, because liability for the offence is not removed by 
his return; he is now like one who departs from 'Arafat and returns to it 
after sunset. We maintain that it amounts to the recovery of what was 
relinquished within its appointed time, and that is prior to the com-
mencement of the acts of worship.4  Thus, dam is waived as distinguished 
from the case of departure (from 'Arafat), because he was not able to 
recover what was given up, as has preceded. The distinction (in the 
school) is that according to the two jurists, recovery takes place when 
he returns in a state of ihram, because he has acknowledged the right of 
the miqat, just as he would when he passes by it silently. According to the 
Imam (God bless him), he does so by his return in a state of ihram and 

pronouncing the talbiyah, because the initial requirement of the rule is 

'A place close to Makkah, within the miqat, but outside the Haram. 
2 This is mentioned in relation to a person coming from Kafah, however, this person 

can to any of the miqat for avoiding the liability of dam. , 

This is one view held by al-Shaftl (God bless him) as well. 4  

That is, the acts of hajj. 
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that he do so from the huts of his people. If he has claim d 
tion of delaying it up to the miqat, 

he is under an obligati—
one pay off its 

right by renewing the talbiyah. Accord.  1 ing y, he is disch 

e disagreement 

to 
he 	 exellIP- 
he returns pronouncing the 

talbiyah. 
Based on the sam d'utnrah, is the case when he wears the 

ihram of the hajj in place of ' 

arged of this when  

all that we have stated applies 
to his case. If he returns after to

rah  ing the tawaf 
and kissing the Stone, the liability of 

dam is not removed, by agreement. If he returns to it prior to wearing the 
ihra m, the liability is removed, by agreement. This, that we have mentioned, is so when he 

intends to perform the hajj or the ̀ urnrah. 

If he enters the Bustan to meet some need, then, he is to enter Makkah without the ihram. His miqat is the Bustan and he and a res-
ident there have the same status. The reason is that there is no obligation 
to revere the Bustan, thus, there is no obligation to wear the 

ihram when 
he intends to visit it. When he enters it, he is linked with the residents. A 
resident of the Bustan has the right to enter Makkah without the ifiram 
for meeting a need, and so also this person. The meaning of his (al-
Qucarrs) statement that "the resident's miqat is the Bustan" means the 
entire Hil between it and the Haram and this has preceded. Likewise, the miqat 

of the visitor who has been linked with him. 
If they wear the ihram from the Hil and stay at `Arafah, they are not 

liable for anything. He means thereby the resident of Bustan and the vis-
itor, because they wore the ihram from their miqat. 

If a person enters Makkah without the ihram and then moves out 
of it the same year towards the miqat and wears the ihram for the hajj 

that is now obligatory upon him, it is considered valid in place of w at 
. 

was obligatory for entering Makkah without the ihram. Zufar (God bless 
him) said that it is not valid and this is analogy constructed upon 

been 

hat  
n  

was binding on him due to a vow (nadhr). It is as if the year has 
changed. Our reasoning is that he rectifies what was neglected, within its 
appointed time, because what is obligatory for him is reverence of the 
territory (Ka`bah) through the ihram. It is as if he has come to it 

f  
hajj of Islam in the state of ihram right from the start. This is different 

become from the case where the year has changed, as in such a case it hasr 

the 
 

a debt due from him, and it cannot be performed without an ihram with  
a specific intention, as in the case of Ptikaf for which a vow was made, 

and 
not 	it can be performed with the fast of Ramadan of this year ad 
not that of another year. 
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A person who crosses the miqa t 
and wears the ihram for the 

`umrah 

forming it and then offer it by 
utitnnurae 

hpiesr
a binding compact, and it is as if 

w

and 

 ay ore; iqda eet; as  ' .i tTvhiet iraeta:sdo reason is tot.  hcaotdn' 
He is not liable for a dam for neglecting 

he has rendered the flail vitiated. 

the miqat. 
On the analogy of the opinion of Zufar (God bless him), it is 

not waived. The disagreement is parallel to the disagreement about one 

who loses the hajj when he crosses the tniqat without the ihram and to the 

disagreement about the person who crosses the 
miqat without the am 

and then wears the ihram of hajj, but thereafter renders his hall astd.  

Zufar (God bless him) considers such crossing of the 
miqat without the 

ihram on the analogy of the prohibitions. Our reasoning is that he renders 

the claim of the rniqat by wearing the ihram from it in the performance of 

gads', and qadd recalls the lost worship, however, qacIa' does not do away 

with prohibitions other than this. The difference is, therefore, evident. 
If a resident of Makkah moves out intending to perform the 

}tall, 

wears the ihram, but does not return to the Haram, and proceeds to 

stay at (Arafah, he is liable for sacrificing a goat. The reason is that the 

miqat for him is the Haram and he has crossed it without the 
ihram. If 

he returns to the Haram, pronounces the talbiyah or does not pronounce 

it, then, his case is subject to the disagreement that we have mentioned 
about the afaqi (person coming from outside). 

If the person performing the tamattu` form of hajj, after he is free 

of the `umrah, moves out of the Haram, wears the ihram and makes the 

smtdftrhoaeeeyrlsap:aent.: r a fa h , he is liable    f o r dam. The reason is that when he entered 

anoreusniciceinnt of Makkah, and the ihram of the resident of Makkah is from 
3inrgamth,eoiniirtahme btiallsias 

Makkah and brought about the acts of 'urn rah, he acquired the status of 

anything. This is b 
g the tahlil there prior to the station at Makkah, he is not liable 

after 

 what we said. Thus, he is liable for darn for 

er e titular. If he returns to the Haram, pro-
nouncing 

 to the afaqi. subject to the disagreement that has preceded with 
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Chapter 48 

Combining One Thram with Another 

Abu Hanifah (God bless him) said: If a resident of Makkah wears the 
ihram of the cumrah, performs one circuit of the tawelf, then adopts the 
ihram of the 'jail, he is to relinquish the hajj. He is liable for dam for 
relinquishing the hajj and is now under an obligation to perform cumrah 
as well as hajj. Abu Yasuf and Muhammad (God bless them) said that 
relinquishing of cumrah and its performance as qada' is better in their 
opinion,' and in this case he will be liable for dam. The reason is that it 
is necessary to relinquish one of them, because combining the two is not 
legal for the resident of Makkah.' Relinquishing the cumrah is better as it 
has a lesser status, has less acts and is easier to perform by way of qada' for 
it is not restricted by time.' Likewise if he wears the ihram of the cumrah 
and then that of hajj when he has not undertaken any act of the ‘umrah, 
on the basis of what we said.4  

If he (the resident of Makkah) performs four circuits5  of the tawaf 
and then wears the ihram of hajj, he is to relinquish the hajj without any 
disagreement. The reason is that the major part of the tawaf is assigned 

the rule of the whole, and in such a case it is difficult to relinquish it for 
it is like being free of the tawa f. This is not the case when he performs 
less than four circuits of tawa f, according to Abu Hanifah (God bless 

him). His view is that the ihram of the (umrah is confirmed by the perfor-

mance of any of its acts, wherease the ihram of hall is not confirmed in 

'Because it is easier to offer it as gag. 
2A1-Shafili (God bless him) disagrees with this. 
'As compared to hajj as that is offered in a specified month. 
4That is, it has a lesser status. 
'That is, more than half the circuits. 
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ing is stipulated (for 
darn) in the opinion 

but clipp  

performed, is the nullification of acts, whereas • 

this way. The relinquishment of something that is notocm
o Further, in the relinquishment of the 

`umrah, when s 

Al-Hidii yah 

in the relin • 
nefir

aci
c;tusoehl snh

ilhamcce: n if 

- is easier  

1 cation. There is th li b• 	o  
ep 

permit 

hecei  ' 

dam due to relinquishment of any one of h 

because he has acquired release prior to the appointed time 

hajj there is a prevention of such null•fi • 

of the difficulty of completing the act (combining not being 

o the two that he 
- 	e a  uity of  

bees)ti.,  

Thus, his case is similar to that of one who is under siege. The difference 
is that in the relinquishment of the 

`umrah there is qada' of the `umrah alone 
and nothing else, while in relinquishment of 

hajj there is qadie of 
the hajj. 
hajj as well as the 'urnrah, for the situation is like that of one who 

has lost 

If he continues 
to perform them, it is valid, because he has per- formed 

the acts of both just as he undertook to perform 
them, except that he is 

prohibited from such performance, however, prohibition does 
not prevent the realization of the act, as he has been understood from 
our principle. He is liable for dam for combing the two acts of worship, 
because he facilitated deficiency in 

his acts by committing what was pro-hibited. In the case of the resident of Makkah this darn is a penalty (he 
cannot eat from it), but in the case of the afaqi it is the dam of gratitude 
(and he can eat from it). 

A person wears the ihram of hajj and then on the day of sacrifice 
(loth Dhi 1-Hajj) he wears the ihram of another hajj. If he shaves his 
head for the first, the second hajj becomes binding for him, and there 
is no atonement for him. If he does not shave his head in the first the 
second 12 an is binding on him and he is Liable for the dam of clipping, 
whether or not he clipped his hair. This is so according to Abu Hanifah 
(God bless him). The two jurists said that if he did not clip his hair, he is 
not liable for atonement. The reason is that combining two ihrams of Oil 
or two ihrams of the ̀ umrah amounts to innovation (bid`ah). If he shaves 
his head, even though this is a rite for the first ihram, it is an offence 
against the second, because it takes place at a time that is not i 

If he does not shave his head until he performs the hajj in the following 

appointed its app 
time, which makes him liable for dam on the basis of consensus (lima ). 

year, he has delayed the shaving of his head till after its appointed time 
for the first ihram. This gives rise to the liability of dam according to 
Hanifah (God bless him). According to the two jurists, it does not make 

him liable for anything, as we have stated. Thus, clipping or not clipping 

Pli"ImAGE  
Boob • 

in his view.' 

of the 	ho is free of his 
`umrah 

except for the clipping 

h, he is liable for darn for his 

of the 
is  the same 

hihairra,mwearsiuthriset:::.  

ih reirns for the 
curnrah. This is disapproved 

(makriih), therefore, he is 
atl4pPr°eirosr7o its 	

This time.' The reason is that he combined two 'loam for another 
`umrah,  

liable for dam, which is the dam of jabr and expiation. 

A person who 
performs the ihram of hajj (pronounces the 

tahlil) and 

then wears the ihram of the `umrah 
is under an obligation to perform 

both. The reason is that combining the two is permitted for the 
afaqi. 

The problem here is 
that by doing so he becomes a 

Orin, but he has gone 

against the sunnah 
and has, therefore, brought about something bad. 

If he stays at 'Arafat, but does not perform the acts of the ̀ umrah, he 

has relinquished his `umrah, because 
it has become difficult to perform 

it, as ̀ umrah built upon hajj is unlawful. If he heads towards Arafat, he 

does not relinquish his `umrah 	 the 
until he stays there, and we have 

men- 

tioned this earlier. If he performs the tawaf of the hajj and then wears  

ihram of (umrah and continues to perform them, they become 
binding 

on him, but he is liable for dam for combining the two. The reason is that 

combining the two is lawful, as has preceded,7  thus, the ihrarn meant for 

both is valid. The meaning of tawaf here is the tawaf of greeting, which 

is a sunnah. This tawaf is not a rukn (essential element) so that giving it 

up does not give rise to any liability. If he does not perform an act that is a 

rukn, it is possible for him to perform the acts of the ̀ umrah followed by 

the acts of the hajj. Therefore, if he continues to perform them it is valid. 

In this case, however, he will be liable for darn for combining the two and 

this darn will be that of jabr and expiation, which is the sound view.' 
The 

reason is that he has based the acts of `umrah on those of hajj in some 

rhespects.9  It is recommended that he relinquish his `umrah, because the 

rain of the hajj has been established by the performance of some of its 
acts,' as distinguished from the situation where he has not performed the 

'The time for the second is after shaving and clipping for the first. 
'For the afaqi. 
'This is stated to counter the view of Shams al-A:immah and Qadi'khan that it is the 

dam of gratitude (shukr). 
'The tawaf of greeting is part of the hajj. 
"'According to most this is the tawaf al-qudian, however, some do not consider it to 

be part of hajj. 
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tawaf of the hajj. If he relinquishes his ̀ umrah, he is to off  gads', because of the validity of its commencement, but her by 
Way of  dam for relinquishing it. 

the umrah on the day of sacrifice  

e 

If a person wears the ihram of th 	
hable for 

the basis of what we said, but he is to relinquish it, that is 

(loth phi 1-klajj) or during the days of tashriq, he is bott,nrdelbinyqiutc.sohn 

ment is binding on him. The reason is that he has performed the 
rukn of hajj, therefore, he is one who is basing the acts of ̀ umrah upon the acts of hajj in all respects. Further, ̀ umrah is disapproved (makrah) during these 

days, as we will mention. It is, therefore, binding on him to relinquish 
it. If he does so, he is liable for darn for relinquishing it. He is liable for 
performing an ̀ umrah in its place, as we have explained. If he continues 
to perform it, it is valid, because disapproval is based on attributes exter-
nal to the `umrah, which pertain to his occupation with the performance 
of the remaining acts of the hajj. In reverence for these acts, time must 
be set free for them. He is liable for darn for combining the two forms 
of worship, in either combining them through the ihram or through the 
remaining acts. The jurists said that this is the darn of expiation as well. 
It is said that if he shaves his head for hajj and then wears the ihram, he 

does not have to relinquish it on the apparent meaning of what is men-
tioned in Kitab al-Asl. It is also said that he is to relinquish it by way of 
precaution on account of the prohibition. The Faqih Abu Ja`far" said that 
the Mashallch (God bless them) upheld this view. 

If he has lost the hajj and then wears the ihram for the `umrah or 

the hall, he is to relinquish it. The reason is that the person who has 

lost the hajj is released from his ihram by the acts of ̀ umrah without the 

existing ihram being converted into the ihram of the `umrah, as will be 

presented to you in the topic of lost acts of worship, God willing. Thus, 
he becomes one who combines the two ihrams into one with respect to 

acts. He is, therefore, under an obligation to relinquish it as if he had 

adopted the ihram of two `umrahs. If he wears the ihram of the h all,  he  

combines the ihram of two hajj pilgrimages. He is under an obligation
s  

to pilgrimages. to relinquish it, as if he had adopted the ihram of two 
validity of their 

commencement, and he is also liable for dam for relinquishing 
under an obligation to perform them as gads' due to the va 

them and 

obtaining release prior to the appointed time. God knows best. 

Chapter 49 

siegelConfinenient  

If the muhrim 
is under siege 

(iiisar) by the enemy 
or he falls ill, thus

,  

being prevented from completing the pilgrimage, he is to release himself 

from the ihrtim. Al-
Shafil (God bless him) said the 

ihsiir is only through 

siege laid by the 
enemy, 

because release by making an offering 

(hady) 

has been prescribed for one under siege for attaining safety, and through 

release he is safe from the 
enemy, 

not from the illness. 
We maintain that 

the verse of ihsar has been revealed in the case of 

confinement due 
to 

illness, on the basis of consensus 
(ijrna`) 

of the specialists in languag
e.  

They maintain that the word 
ihsar 

is used for illness and hasr for the 

enemy. Further, release prior to its appointed time is for repelling the 

consequential hardship due to the extension of the 

ihram 
whereas the 

patience required for wearing it in the case of illness is much more. 
When release is permitted, it will be said to him, "Send a goat that 

will be sla
ughtered in the Haram." He is to take an tmdertaking 

from the 

person whom he sends with the goat about a particular day on which 

it will be slaughtered. He will then take off the 
ihram 

on that day. He is 

to send the goat to the Haram, because the darn of ihseir is for attaining 

nearness to 
 God, and slaughter can only be treated as nearness in terms of 

time and place, as 
 has preceded. This, nearness cannot be attained with-

out this n
or will release be available without it. This is indicated in the 

words of the  Exa
lted, "Do not shave your heads until the offering reaches 

its place of sacrifice."' The term hady 
is used for an offering made to 

the Haram. Alhafi'i (God bless him) said that the location is not to 

be confin
ed to the klaram, because the offering has been prescribed as an 

exemption and restricting it to a location annuls the leniency. We would 

Al-Hidayah 
Book,  
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I MAGE 

'Qur'an 2:196 

"Muhammad ibn 'Abd Allah al-Handawani. 449 



450 	
Al-Hidayah 

say that ease is essential taking into account the 

sequences. A goat is permitted as an offering, because What • 
text is offering, and a goat is the least form of an offerin 

a cow or a camel, or a seventh part of these two, is also v 
l. 	• 

leniency,aht,,u1stsntaottedi di: noet 

g. The off r ng of 
a Id as in the case 

etsi  co   

of sacrifices (dahayah 
). By the sending of a goat, as menmtiaoynseedi; 

mean the goat itself as this may be difficult. In fact, he 
	dwiets value so that the goat can be bought there and slaughtered on his beh

.alf. The 
statement "He will then take off the ihram," 

indicates that this person is under 
no obligation for shaving his head or clipping his hair. This is 

the opinion of Abu Hanifah and Muhammad (God bless them). Abil Ytisuf 
(God bless him) said that he is under an obligation to do so, but 

if he does not do it he is not liable for anything. 
He argues that the Prophet (God bless him and grant him peace) shaved his head 

in the year of al-kiudaybiyyah when he was under siege 
there, and asked his Companions 

(God be pleased with them) to do so too.' The two jurists argue that 
shav- ing 

leads to nearness to God when it follows the acts of hajj, and it cannot 
become a rite prior to these acts. The act of the Prophet (God bless him 
and grant him peace) and his Companions (God be pleased with them) 
was to affirm their determination to return. 

He said: If he intends the qiran form of hajj, he is to send two dams 
in this case, because of his need to seek release from two ihrams. If he 
sends a single offering so as to be released from the ihram of the hail, but stays in the ihram of the `umrah he is not released from either one 
of them.' The reason is that release from them is prescribed at the same 
time. 

It is not permitted to slaughter the darn of ihsar except in the kfaram. i It i
s permitted to slaughter it prior to the day of sacrifice, according to 

Abu IfIanifah (God bless him). The two jurists said that slaughter on 
account of a person under siege, intending to perform the hajj, is not 
permitted except on the day of sacrifice. As for the person under siege 
intending an ̀ umrah, it is permitted whenever he likes, on the analogy 
of the offering for tamattu` and qiran. Perhaps, it is so on account of 
shaving of the head, as each one of them is released due to it. According 

B°01( V. p ILGR,1444  

'This has preceded. Itis recorded by al-Bukhari. Al-Zaylal, vol. 3, 144. 
'Compare this with the statement about the qarin a few rules below. 

451 

inooAt  
is  not 

of ramattu` and qiran as  

frirnopillHosr:taasnvaitindacif a 

btajoitl
e,anifah (God bless him), this is the 

darn 
of expiation,4 so that it 

permitted (to him) 
like all the dams of  

g  t0ofhajj 
comes to an end with it. 

f the head as that is at its 
appointed time, because the most 

person 
under siege, intending hajj, releases himself from 

s that is the darn 
of a rite. It is also distinguished 

to eat of it, therefore, it is specific to a place and 

f kaffarah. 
It is distinguished from the darn 

Al-Hidityah 
 V.   

the ihriim, he is liable for hajj as well as ̀ umrah. This is how it has been 

related 

from Ibn 'Abbas and Ibn (1.1mar (God bless them).5 The reason is 

that hajj gives rise to gaga' 
due to the validity of its commencement. 

It 

also gives rise to the qada' of the `umrah because this person falls within 

the meaning of one who has lost the 
hajj. 

The person under siege intend-

ing the ̀ umrah is to offer the `umrah as qadee. Being confined through 

siege in the case of `umrah is established in our view. Malik (God bless 

him) said that it is 
not established as there is no fixed time for this We 

maintain that the Prophet (God 
bless him and grant him peace) and 

His d
Companions (God be pleased with them) were under siege at al-

aylnyyah when they were proceeding for the ̀ urnrah.6 Further, release 

is prescribedrie4srcarrnibeodf theer the rremovalah u . of h.  ardship, and this attribute is found in 

siege is acknowledged with respect to it, then 

he is liable for qadd if he re eases himself from it, as in the case of 
hajj. 

The qarin is liable for a hajj and two `umrahs. As for a hajj and 

umrah, the reason for the liability is what we have already elaborated.' 
Tinheencreinagsoint infoar vthaleidsemcoanndne'ru.mrah is that he came out of it after com-

mencing 

4Because it amounts to disengagement from the ihram prior to its appointed time, 
d that is an offence. Accordingly, what is imposed as a consequence amounts to 

kaffarah. 
5It is recorded by Abu Bakr 	Al-Zaylal, vol. 3, 144. 
'It has preceded in the first chapter. There is also a tradition recorded by al-Bulchari. 

Al-Zayla'i, vol. 3, 144-45. 
'In the case of the mufrid losing the hajj. 
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If the qaring  sends two offerings9  and takes an ungdeerstaoki
venrg 	

hey 
, 

Mg on him to depart; he is to exercise patience till 
he 

g cannot make it for the hajj or catch up with the off r 
e jr: ,  

'e releases andtm
i
if  seh  let 

hajj
that t be slaughtered on a particular day, but then the sie 

it is not 
through the

the sacrifice of the offering. The basis is the loss of the object of 
departure, which is the performance of the acts. If he does sdepaerctasuosethhaet 
he can be released from the acts of the 	he may do so b  is one who has lost the hajj. 

If he is able to catch the hajj and the offering, it is binding on him to 
depart, due to the removal of the inability prior to the attainment of the 
objective through a substitute. 

If he catches up with his offering, he may do with it what he likes, 
because it is his property and it was specifically meant for a purpose that 
is no longer required. If he catches up with the offering and not the hajj 
he is to release himself from the ihram, due to his inability to attain the 
main purpose. If he catches the hajj and not the offering, it is permit-
ted to him to release himself from the ihram, on the basis of istihsan. 
This classification by them cannot be maintained in conformity with the 
view of the two jurists in the case of the person under siege intending the 
hail. The reason is that the darn of siege, in the opinion of the two jurists 
is restricted to the day of sacrifice. Accordingly, a person who catches 
up with the hajj catches up with the offering. It is, however, in confor-
mity with the opinion of Abu Hanifah (God bless him). In the case of the 
person under siege intending the ̀ umrah, the classification can be main-
tained by agreement, due to the absence of a limitation for restricting it 
to the day of sacrifice. 

The basis of analogy is the opinion of Zufar (God bless him) that he 
is able to perform the main act, which is hajj, prior to the attainment 
of the objective through the substitute, which is the o ffering.1 ° The basis  
of istihsan is that if we make it binding for him to proceed, his wealth 

will be lost, because what is sent ahead of him is the offering that he ha
s 
 

'According to some, it is incorrect to use the word asin here. The correct for 

would be to say "the person under siege." The error is attributed to scribes. Al-A
m 

 
however, appears to reject this view and says that he should have said two offerings, and 
that is what we have stated in the matn. The problem is that the rest of the text does not  

go with it then. Reading it as "a person under siege" makes the entire matt: consistent. 
9An offering in the text. 

'Like a resident who finds water during prayer. 
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to slaughter' ia 

 thus, his purpose will not be attained. Further, the sanctity 

offering 
can be slaughtered on his 

Boa 

of,,,,caith is like the sanctity of life. He has an option either to wait at 

iyarn 
or, if he likes, he can 

m"there i 
rites that are binding on him due this location or at 

another  n brem r aeslnoeca  tesheoadft ftt rhhoee 

can 

sfoh a s 

behalf dsowtihth
atthhede 

greater merit as it is closer to the commitment 
tporothcAeee pi 

ram, an 

is not there. A person who comes under siege at Makkah so that he can-

s at Arafah and then comes under siege is not ihram, 

 who stay because the apprehension of losing the 
hajj 

treated as one under siege, beca 

that he made. 

riot perform the rawaf 
or stay at Wrafah, is under siege, because it is 

not possible for him to complete the 
hajj. 

He is, therefore, like one who 

comes under siege in the Oil. If he is able to perform either of these two 

rites, he is not one under siege. As for the 
towel'', 

the person who loses the 

hajj can release himself from the 
ihram on account of the yzwaf with the 

dam 
being a substitute for it, on account of release. With respect to the 

stay at Arafah, the basis is as we 
have explained. It is said that there is a 

disagreement between Abu Hanifah and Abil Yasuf (God bless them) on 

tdheitsaiils.suGeo.drfhtheecoErxraelctetdv,iekwnoiswtshbae
tswthich we have made known to you in 
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Chapter 5o 

Lost Rites 

If a person wears the iljram of hajj, but loses the stay at Wrafah till the 
rising of the dawn on the day of sacrifice, he has lost the hajj. The basis, as 
we have mentioned, is that the time of the stay extends up to the dawn. He 
is under an obligation to perform the tawaf and the saI and then release 
himself from the *am. Thereafter, he performs the hajj as qada' in the 
future, and there is no liability of darn on him. This is based on the words 
of the Prophet (God bless him and grant him peace), "A person who loses 
the stay at Arafah has lost the hajj. He should perform the `umrah and 
release himself from the ihram. The next year hajj is obligatory on him."' 
`Umrah is nothing but tawaf and sa'I, and once the compact of ̀ umrah is 
concluded there is no way of coming out of it except through the perfor-
mance of the two rites, as in the case of the uncertain `umrah (where the 
intention does not specify the worship). Here he is unable to perform the 
hajj, therefore, the `umrah stands determined for him. There is no dam 
for him, because the release has occurred through the acts of the ̀ umrah. 
This ̀ umrah for the person who has lost the hajj has the same status as 
dam has for the person under siege, therefore, the two (`umrah and dam) 
cannot be combined. 

The `umrah is not lost, and it is valid throughout the year, except 
during  the five days in which its acts are disapproved; these days are the 
day of ‘A iarair: C_I , the •n  d • 
is based on 	

of sacrifice, and the (three) days of tashriq. This 

on t e report from `A'ishah (God be pleased with her) that she 
used to disapprove ̀ umrah during these days.' Further, these days are the 
days f hajj • • ail and are determined for it. It is narrated from Abu Yasuf (God 

:it is recorded by al-Dar'qutni in his Sunan. Al-Zaylal, vol. 3, 146. 
It is 

recorded by al-Bayhaqi. Al-Zaylaci, vol. 3,146. 
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bless him) that it is not disapproved on the day 

declining of the sun, because the commencement of this tim
e  

of Wrafah • 

is the ruktr 
of hajj and this time is after the declining of the sun not 

mb epr.  tor to the  

foremost opinion in the school is that which we have mention 
 matn). 

Despite this if the worshipper performs it during theseefdoaerydesi(tia
:nnTdthh.eef he continues to be in the state of ihram 

it is valid, because the disaPprovial 
is due to a different matter, and that is respect for the command of 

hajj and the devotion of his time to it. Thus, commencement of the 
(unirah is valid. 

The cumrah3  is a sunnah.4  Al-Shafil (God bless him) said that it is an obligation due to the words of the Prophet (God bless him and 
grant him peace), "The 'urnrah is an obligation (faridah) like the obligation of 

hajj."5  We rely on the words of the Prophet (God bless him and grant him 
peace), The hajj is an obligation, while the `umrah is voluntary."' Fur-
ther, it is not associated with a fixed time, and it can be performed with 
a niyyah for another worship, as is the case with the person who has lost 

the hajj. This is a sign of a supererogatory worship. The interpretation of 

What he has related is that it consists of defined acts like hajj. The rea-

son for this (interpretation) is that an obligation is not established where 

there is a conflict between the reports. 
He said: It consists of tawaf and sal. We have already mentioned this 

in the chapter on tamattu`. God knows best. 

BOOK V: paGi„,44,,  

30nce in a lifetime. 

4That is, rriu'akkadah—the emphatic form. 

is gharib. 
It is recorded by al-Hakim and al-Dar'qutni. Al-Zaylal, 

vol. 3, 147. 

6It is a marfii` 
tradition recorded by Ibn Abi Shaybah. Al-Zayldi, vol. 

3, 149. 

Chapter 51 

fiajj 
on Behalf of Another 

isathsssaeigAhinatthicalew_ssinun,  

The prin
* ciple in this chapter is that each human being has the right to 

spiritual reward (thawdb) of his act to another, whether that 

ah 
or another act of worship. This is so according to 

al-Sunnah wa-al-Janaah, on the basis of what is reported from 

the Prophet (God bless him and grant him peace) that 
"he sacrificed two 

black and white rams, one on his own behalf and the 
second on behalf 

of those of his ummah who had acknowledged the unity of God and had 

stood witness to the truth of his message."' Thus, he deemed the sacrifice 

odfooense goat to be on account of his urnmah. The ̀ ibadat (acts of worship) 

auarnneddpeutrhrae fin.  ancial duties like zakat, pure bodily acts like salat and a com-

biiindaotieosnnooft  the two like hajj.2  Representation operates in the first type in 

sdhiteunaotifotnhseobfocdhyoicise 

not attained

well as necessity for the attainment of the purpose 
through the act of a representative. It does not operate on the second type 

that is the undertaking  

dpgaeettnioanpnopyfiyactoloinfdthiteiothns.,dbetcause.  the purpose, which is the placing of a bur-
den 

 inaapbpillyi 
placed on the body  

It has been I 

lifetime. attained through representation. Representation 

when ability ' 

third type in case of inability for the second meaning 
a ng of hardship through the spending of wealth. 

i i y is present, because in such a case the bur-
Inytdhoeecsanseo to 

of supererogatory 

The condition of inability means 
. inability up to the time of death, because the hajj is an obli-

gation 

 et  . related from a large number  

p e roef  r co og ma tpoarnyi  

Companions 

jj:Groepresentation is 

kcii ii,u_ trad
itions have been recorded by Abu DawCid and Ibn Majdahb, 

the nialikii  
interested in the details for all types of acts should refer to the discussions o 

aY a I' v°1.3 1 i 	

eamploenasgeod with 

Those int ' 5  . 

/PI A in books on usul, especially those by al-Saralchsi and Sadr al-Sharit̀haher.sfl  
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permitted even with the existence of ability, because tehescchaoteogl 

is or  
is much wider. Thereafter, the foremost opinion in th 

	ythat the hajj 
is attributed to the one for whom it is performed. This is supported 

of nail 

by reports available about this category. These are like the tradition of 
Khath`amiyyah, as in this tradition the Prophet (God bless him and grant 
him peace) said, "Perform the hajj on behalf of your father, as well as the urnrah."' 

It is narrated from Muhammad (God bless him) that the hajj is reckoned for the one performing the hajj whereas the one ordering the 
performance gets the spiritual reward for bearing the expenses, because 
this is a bodily form of worship and in case of inability the expenditure is 
deemed to act as the substitute of bodily burden, just as fidyah (ransom) 
acts as a substitute for fasting. 

He said: If a person is asked by two persons to perform the hajj for 
each one of them and he wears the itn-arn of hajj on behalf of both,: the 
hajj is reckoned for the worshipper himself, and he is liable for repay-
ing the expenses. The reason is that hajj goes to the credit of the person 
ordering so that the person ordered does not move out of the hajj of 

Islam. Here each one of them has ordered him to perform the hajj exclu-

sively for him without any participation (by another). It is not possible 
that it be counted in favour of either one of them due to a lack of prior-
ity.5  It is also not possible for him to assign it to one of them afterward s. 
This is distinguished from the case where he performs the hajj for his par-

ents. Here he has the right to assign it to any one of them he likes as he 
is voluntarily assigning the spiritual reward of his act to one of them 

bort  

even to both. He continues to retain this option even after he has brought 

about the cause of his spiritual reward (that is, the h ajj). In the case under 

discussion he is acting under orders of another, and he has gonefor 
one against 

hi mself. 
the orders of each one of them. Thus, the Off has been performed 

 

He is liable for repaying the expenses if he spen s d out of their wealth, 

3A1-Zaylai says that the conclusion by the Author 
with respect to the ̀ wtirah is not

sound as far as  this  tradition is concerned, as it refers to hajj alone. The tradition  

recorded by the six Imams in their books. Al-Zayla`i, vol. 3,
156. 

:Without determining who he is performing it for. 
A basis for assigning it to one rather than the other. 

because he allocated the expenses of the person ordering to himself. 
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inte tion of the ih ram 
becomes vague, 

of them wi 
.thout specifying the Person, and he contin- 

like forming of the 

• - 
If the inten 

- orders. 
The reason is the absence 

intention 

ues with thfoerhorinjj?,  

of priority (for either). 

him), and 	

her) If he identifies one 
of them prior to continuing he has opposed their o 

with the hajj, 
the same rule applies according 

to Abu-  Yusuf (God bless 

d this is based upon analogy 
(qiya-s). 

The reason is that he is 
erson order-

ed 

 

the person ordered on the basis of identification 
of the p 

ing, and leaving 
the matter vague goes against it, 

thus, hajj is perform 

on his own behalf. This is distinguished from the 
case where he has not 

of identifying any worship he

(in his intention) insofar 
as he has the option 

binds him is unknown. In the present case, 

The sree,  a s o n is that the wo 
however, the unknown thing 

rship that ascertained hajj or `umra 

is the person who had the right to claim ijajj. The basis of istitisan is 

that the Hiram has been presented as a means towards certain 
acts and 

is not intended for itself. A vague thing is capable of becoming 
the means 

through ascertainment, therefore, a vague yet contingent 
ittram is accept-

atble ode  e. This different from the situation where he performs the acts with 
the vagueness persisting, because the acts already performed cannot be 
ascertained (with respect to the intention). Accordingly, he has opposed 
the 

 

dam 

exclusively 

so ivf eq :ran) .is the liability of the person in the state of ihram. The rea-
ston  is that it has been made obligatory by way of gratitude for permission 

This

If another person asks him to perform qiran on his behalf, then the 

(God bless him) 	

is the person ordered to whom this blessing is 

same ruloecoa 
behalf, ' 

ess him) thast the 

y ay.adable, because the actual acts are being performed by him. 

The two 
liability e' 

WI klanifah (Go d bless 

The d 

n is on the 

, while the other orders h.  

of dam is on h' 
dam of ihsar is onimth 

collectively give h' 

pplies if one person  

n im, on the basis of what we said. 

ethae ijaugothesent ticthity of the report from Muhammad 

ers im to perform the cumrah on his behalf. 

the person ordering. This is so according to 

an order to perform qiran, therefore, the 

o the credit of the person ordered. The 
orders him to perform the hajj on his 

the hardship 	• 
obligation for seeking 

person performing the hajj. Th 
ess him), while Alma Yus f (G d bless u 	o 	him) said that • • 

p ensuing from I,  
ee ng release from the ' 	h 

D. e reason is that it has been 
umra so as to avoid 

an • • 

the extended duration of the itiram. As this 

'That is, the obligation of darn for the person ordered. 
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under siege, then the 
dam 

is claimed from the wealth of the 
deceased 

B on 
behalf of a deceased person 

and comes 
according to the two jurists with Abu Yasuf (God bless him) disagree 

of the deceased, because it is 
5i/a/i 

ing. It is said thereafter that it is claimed from one-third of the wealth 
zaka-  t 

and other payments. It is also said that it is claimed from the entir: 
(payment with no 

counter-value) 
wealth, because it is obligatory as a debt claim of the person ordered and is, therefore, like a dayn (debt). 

The darn of sexual intercourse is the 	
of e person orm- 

ing the hajj. 
The reason is that it is dam for

liability 

an offence and he 
perf 

 is an offender by choice. He 
is also liable for repaying the expenses. 

The mean-
ing here is that if he has sexual intercourse prior to the stay (at Ara fah) so that his hajj 

stands vitiated, because what has been ordered is the perfor-mance of a valid hajj. 
This is distinguished from the case where he loses the hajj, 

in which case he is not to repay the expenses, because he has not 
lost it by choice. In case he has sexual intercourse after the stay, his hajj is 
not vitiated, and he is not to pay back the expenses, as the objective of the t  
person ordering has been attained. He is, however, liable for the dam 

ou 
s  that  

of his own wealth, as we have explained. Likewise all the other 
d

a are in lieu of expiation; they are the liability of the person performing    the 
hajj. 

A person makes a bequest that the hajj be performed on his behalf 

and a person is deputed (by the relatives) to perform hajj for him. When 
this person reaches Kedah, he dies or his expense amount is stolen, and 
he had spent half of it. The relatives are to pay for the performance of 
hajj on his behalf from one-third of the wealth with the new representa-

tive starting from his home. This is the view according to Abu Handal] 

(God bless him). The two jurists said that hall is to be performed starting 

from the place where the first representative died. The discussion here 

pertains to the consideration of the one-third and the place of (com-

mencement) of hail. As for the first, the opinion stated is that of AV) 

Hanifah (God bless him). According to Muhammad (God bless him) th.  e 

hall is to be performed on his behalf with what is left of the amountqapu
uaesisedt 

to him (the dead person), if something is left over. If not, the be c
e 

becomes void on the analogy of ascertainment by the legator,  
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bless him) the hajj is to be performed on his behalf 

to 011 yu
suf (God 	. . 

h • d because that is the subject-matter 

ascertainment by the executor is like 
ascertainment by him. According 

' to Abu Hanifah (God bless 
for the execution of  

f wealth by the executor is not valid except 
him) division and payment o 

with what is left of the ethienibtleaciluoenset-. tA"circo, 
rding 

' 	
who will take possession of it. Delivery of the amount 

there is no claimant w 

by delivery in a manner that has been mentioned by the legator, because 

has not been made in such aaidn manner, 
nt aside. Thus, 

and hui it s,  s as ief the person tros 	obne  died before 

the amount was separated n  
with a third of the entire amount left. As for the second point, the basis 
for the opinion of Abu Hanifah (God bless him) is analogy to the effect 

that the existing extent of the journey has been nullified for purposes of 
the rules pertaining to this world. The Prophet (God bless him and grant 
him peace) said, "When the son of Adam dies his acts are cut off except 
with respect to three things."7  The execution of the bequest concerns the 
rules of this world. Thus, his bequest remains effective from his place of 

lof

rbaenescdidoemnce, as if departure had not taken place. The basis for the opinion 
the two jurists is istihsan to the effect that his journey has not been nul-

lified due to the words of the Exalted, "He who forsakes his home in the 
cause 

die 

au se of God, finds in the earth many a refuge, wide and spacious: should 
eass due urefugeee 

 und sure 
fr o from t thomeh Go df.„  for FGoordt hae  and , d 

the 
heHis   P rMo pe hs Messenger,  or, dh 

bless 
erseswhai  reward 

disagreement 
the bequest 

 lies in the case of 

uaceest) will b, è̀Aeffpers.on who dies on way to the Off, for him 
a blessed hajjhim  hajj will be counted every year."9  Thus, if his journey has been nullified 

etchtenipeefrrsoomh wthhaot 1poecraftoiormn.sTthhee  basis 
himself and oli a  

this is structured the case of the person ordered to perform Off 
 

(for another). 
. . He said: 

If a person wears the ihrezm of hajj on behalf of his parents, 
t 

It is permitted to him deem it a hajj for either one of them. The reason is that 

 

person who performs the hajj for another, without his permis-sion,  assigns 
the spiritual reward (thawab) of his hajjjj for him. This takes 

Place after the performance  of the hajj, therefore, his intention prior to 

'It is recorded by Muslim, Abu Da 159, 

:Qur'an 4:1oo 
d,  al-Nasal and al-Tirmidhi. 	vol. 3, 

:his version  is gharib, however, similar traditions have been recorded by al-1 b 

rani and Abu Ya`la. Al-Zayla`i, vol. 3, 159. 

hardship pertains to the person ordered, therefore, the 

darn 
is his liability. 

The two jurists maintain that it is the person ordering who has brought 
him into this state, therefore, it is up to him to have him released. 

If he is performing the 
ha." 

Boo  I, pitc  
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the performance is superfluous. The assigning of the 
thawab to either  of them after performance is valid, but this is distinguished from the 

case of the person ordered to perform hajj, according to the distinction  we have  drawn earlier. God, the Exalted, knows best. 
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Chapter 52 

The Offering (Had)') 

ko e 
 t dh about 

reporth  teh oa 
ff
t te  hr ien  Pg  r ao npdh eh  t e  ( sGa iodd,  

Thb"Tlehesse 

least 
namsi  tma nsu  dma  gg  oroaffante  t.  gm sp ae agcoe a) t da us ea st  

basis 
eissaid: The 

when 	

rios pohf etth 7e Gold ncIs dblet cassh
im

m els co a, ndwgsr, aanntd hhsimeeppe. aTche e)  

deemed a goat to be the least form of an offering, it is necessary that 

the best be cows and camels. Further, an offering is what is offered to the 
Haram so that nearness to God is attained through it. The three kinds, 
however, are equivalent for this purpose. 

In offerings, things not permitted are those that are not permitted for 
sacrifices (dahayah). The reason is that it is a form of qurbah (nearness) 
that is attained by making the blood flow, as in the case of sacrifices. Thus, 
the attributes are specific to these two forms. 

The offering of a goat is valid for all cases except for two cases: a 
person who performs the tawaf al-ziyarah in a state of major impurity 

at W 

i
rafah. In these two cases only a badanah is valid, and we have elab-orated bathL 

a 

meaning 

npge irns owhatnw h indulges  

It 	 has 

a s pr lecgeedseind.sexual intercourse after the stay 

is permitted to eat of the offering made by way of nafl, tamattu` or gira-n 
 The reason is that it is the dam of a rite, therefore, eating of it 

 is Permitted as in the case of the sacrifices. It has been proved to be 
a"hentic that the 

 and 
dProphet 

drank 
    (hGe ior  db  br 

broth  
et  shs tmi 

is 
 and ogmr grant  te nh di me dptehaacteh) ea teea  to ou ft 

Zayla 
.3,160, 1  says that it is gharib, and he found this in a statement o 

voi 
of Ata'. Al-Zayla`i, 

It has Preceded in the lengthy tradition from Jabir. Al-Zaylal, vol. 3, i6o. 
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sacrifices. 

the offering, on the basis of what we have related. Likewise it '
at  mended that he give it away as 

sadaqah in the same way as 

It is not permitted to the person making the offering to e 

is is. roonfethf
ni
o;e 

meat of the other 
offerings. The reason is that the rest arienithaend

dagmranotf expiation. In an authentic report, the Prophet (God bless h 
him peace), when he was under siege at al-Hudaybiyah, sent offerings 
with Najiyah al-Aslami and said to him, "You and your companions are 
not to eat anything out of these." 

It is not permitted to slaughter the voluntary, tamattu` and qiran, 
offerings except on the day of sacrifice (loth Dhil-Hajj). This humble 
servant (of God) says: In Kitab al-Asl, it is stated that it is permitted 
to slaughter voluntary offerings prior to the day of sacrifice, though 
slaughtering them on the day of sacrifice has greater merit, and this is 
the correct view.4  The reason is that nearness is attained through vol-
untary offerings in view of the fact that they are offerings, and this is 
realized when they reach the Haram. If this element is found, it is per-
mitted to slaughter them on a day other than the day of sacrifice though 
there is greater merit if this is done on the day of sacrifice. The reason is 
that the desire to attain nearness by making the blood flow is more obvi-
ous in such offerings. As for the dam of tamattu` and qiran, it is based on 

the words of the Exalted, "Eat thereof and feed the needy."5  The qadd of 

tafath is specific to the day of sacrifice. Further, it is a darn of a rite and is 

specific to the day of sacrifice like sacrifices. 

deficiency, it is better to hasten them for the removal of the 
deficiency 

3The tradition as recorded by the compilers of the Sunan does not contain these 

words. Al-Zaylaq, vol. 3, 161. The words are found in a tradition recorded by Myriad. 
Al-Zaylal, vol. 3, 162. 	 referring the state 

4The Author  is  disagreeing with the rule stated in al-Qudari and p 
 

ment in Kitab al-Asl. 
5Qur'an 22:28 
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othfatannithattuudar in 	
, 6  

BooKV: 
delay. This is distinguished from the darn 

	

through 	
pertains to a rite. 

d qiran 
because that pertat 

anit 
is not permitted to slaughter offerings at a place other 

PILGRIMAGE 
 

and 

 

 them and without any 

on the basis of the words of the Exalted, "An offering 

thatlireeascahles the Kabah. ..ccorFdu
inrgthlyrthis serves as a principle for every 

had y is a term that is applied to 

lace,  and the place for it is the klaram. The Prophet darn meant to be an 

grant him peace) said, "The entire area of Mina is a what is offered at adpg  

p(Glaocde obflessasch
riifimceaannd the paths of Ka`bah are all a place of sacrifice."' 

It is permitted that he make a sadaqah of it to the needy of the klaram 

and  uadn lc dstehosabehond et hdefrpteohr.sisaiss  well.not 

God A l

oc 

done iS through 

fi  i (God bless him) disagrees. In our view, 

sadaqah 
is a mode of attaining nearness that can be rationalized, and 

sadaqah given to any poor person amounts to nearness. 

He said: Notification (tdrif) of an offering is not obligatory. The rea-

son is that an offering conveys the information of transfer to a place so 
that nearness to Go can be attained by making its blood flow at that 

 notification, thus, it is not obligatory. 

If, however, the tact-if of the offering tamattu` is undertaken, it is consid-

ered good (hasan). The reason is that it is limited to the day of sacrifice. 

Itthiesrepfoossible that the worshipper will not find someone who can hold 
o.  n to it and he will be in need of taking it to `Arafah (tdrif). Further, it 

is the darn of a rite, therefore, its basis is its notification. This is distin-
guished 

 said: .the 

de  a 

case  

of expiation, because it is permitted to slaughter it 

rieatntihds  esudiataybolef tshacartiifitcbee, acsonwceehalaevde.  stated; its cause is an offence, 

ase of budun there is greater merit in nahr (cutting 

frt:mandthtsh;01:•au.  base of the neck), while slaughter is to be undertaken for cows 
This is based on the words of the Exalted, "Turn to your God 

in praeyrfeeor,  perform nahr."8  It is said by way of interpretation of the 

	

verse 	it pertains to camels. God, the Exalted, has said, "God corn- 
at you slaughter a cow." And the Exalted said, "And We 

ransomed -- him i 
) me
ans what a momentous sacrifice."'° The word 

dhibh (in the 

verse) —eans what is presented for slaughtering. It has been proved as 

"RIIQ

Qur'an  2:67  

	

ttluisr:railicic5,1t09d85e:zd by Abil Dawad and Ibn Majah. 	vol- 

1°Quean  37:107 	

3, 162-63. 

BOOK  p 
ILGR044GE  

It is permitted to slaughter the remaining offerings at any time that 

and qiran, as each one of these is compulsory in of the 

dam of tamattu` 
except on the day of sacrifice on the analogy-d

othat it is not permit , the person likes. Al-Shafi`i (God bless him) said  

these types of dam are for expiation, thus, they  in his view. In our view, 

of sacrifice. inc reason is that as they were prescribed 
hey are not specific 	a for mficaktointgheudpay 

'bed 



466 
Al-Hid dyah 

among the offerings, if he likes he may undertake n 
h 

took nahr 
for camels and slaughter for cows 

and d-,a  

authentic that the Prophet (God bless him and grant him 

 shee p,  1, 

r 
of the camelslinder-

Ale eaerftei rhoomd 

Peace) 

he adopts is deemed good. There is, however, 
they are standing or when they are made to kneel, and whichev  While 

greater merit in doing so when they are standing on the basis of the report that 
h at Le Proph bless him and grant him peace) undertook the 

nahr of the offerings  while  they were standing,' and his Companions (God be pleased with them 
used to do so while the animals were standing with their left foreleg tied.)  

Cows and sheep are not to be slaughtered while 
they are standing, The reason is that in the lying posture of the animal to be slaughtered, the 

location of slaughter is easily seen and that makes it easier. Slaughtering is a sunnah in the case of these animals. 
He said: It is preferable that the worshipper undertake the slaughter 

of the animals himself, if he can do so proficiently. The basis is the report 
that "the Prophet (God bless him and grant him peace) drove a hundred 
camels for the farewell pilgrimage and undertook the nahr of a little over 

sixty camels himself and delegated the remaining to Ali (God be pleased 
with him)."" The reason is that these are meant for seeking nearness to 
God, and persgation to another. 

He said: He is to give by way of sadaqah the coverings and ropes of 

the offering and he is not to pay the wages of the butcher with these. The 

basis is the saying of the Prophet (God bless him and grant him peace) 

to 'Ali (God be pleased with him), "Make a sadaqah of the coverings and 

ropes and do not pay the wages of the butcher with these." 
If a person drives a badanah and is compelled to ride it he may do so, 

but if he can do without this, he is not to ride it. The reason is that he has 

meant it to be purely for God, the Exalted, therefore, it is not Toper tha t 

its destination. The exception is where he is fionrnhed of riding it, iniself,  e 

until it r 
the he utilize anything of its corpus or benefits 

"It is part of the lengthy tradition of Jabir (God be pleased with him). Al-Zaylal, vol, 

'It is recorded by al-Bukhari and Muslim from Anas (God be 
pleased with hilli).  3, 163. 

Al-Zayla`i, vol. 3, 163. 	 leased with him). Al 
'3It has preceded in the lengthy tradition of Jabir (God be p

" 

'41t is recorded by all the sound compilations, except al-Tirmidhi. Al 
Zayla`i, vol. 3, 164. 	 -Za la'i, vol. 3' 

165. 
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ort that the 
Prophet (God bless him and grant him peace) 

basis of the rep  

saw a man driving a badanah 
and said, "Ride it. Woe unto you."" The 

this tradition is that this person was incapacitated and 

ride 
it and a loss is caused due to his riding, he is liable 

iinntnereper:tation of 	
. 	.. 

for the loss caused to milk mhaet 
A If he does ri 

is not to milk it. The reason is that milk 
If the animf 

it, therefore,
tyhi ee rl de fs 0re: 

he is not to use it for his personal needs. 

iosuttoo  tre'
at the animal's udder with cold water so that the milk icse  born 

to flow. This is the case, however, when the time of slaughter is 

close at hand. If it is in the distant future, he is to m 
th e 
ilk the anim

does 
al an 

not 
d 

give away the milk as sadaqah so that the milk in 	udder  

harm the animal. If he uses the milk for his personal needs, he is to give 

sadaqah 
of a like quantity or its value as he is liable for it. 

If a 
person drives an offering and it dies, then, in case the offering was 

voluntary he is not liable for another (
ec 

subst 	ff itute) oering. The reason is 

that the seeking of nearness to God bame linked to this subject-matter 

and it is lost. In case the offering was obligatory, he is under an obliga-

tion to substitute another for it. The reason is that the obligation remains 

a liability for him. 
If the animal suffers a major defect, it is to be substi-

tuted with another animal. The reason is that the obligation is not met 

with such a defective animal, therefore, another animal must be provided. 
He is to do with the defective animal what he likes, 

because it is now part 

of his remaining assets. If the badanah is damaged on the way, and in case 

bigttoiriasdnat  voluntaryhi m     	offering, he is to slaughter it, colour its garland with its 

are not to eat of it. This is what the Messenger of God (God bless him and 
blood, and put a blood mark on its hump. He and other well off people 

,o _ 0.16  The meaning of the word na`l here is the garland. The benefit of 

1 not lawful 	

ordered Najiyah al-Aslami (God be pleased with him) 

appoor

olo g atshisasdias that people should know that it is an offering so that the 
surnec.atn.  eat of it and not the rich. The reason is that permission to con-
.s n deids.cIonnctinge.nt upon its reaching its intended destination. Thus, it 

51t is'irsetcraodrdicitiod 

There is a kind of nearness in this and the seeking of neargnievs
isn  

, a 1, vol. 
recorded 

by 

for consumption at all prior to this, however, giving i
s wt thoatthies  

Ti nht el 
nzai  ,.. 

3,a:e65  it was obligatory, he is to replace it with another, and 

tradition has 

greater  merit than leaving it as fodder for predators. 

most of the sound compilations, especially al-Bulch5ri and Muslim. 

as preceded in this chapter. See also Al-Zaylal, vol. 3, 165. 

Boo K 134.40444  
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he is to do with this one what he likes. The reason is that it is no longer 

 
suitable for what he intended, and it is his property like the rest fili

s  property. 

He is to garland the voluntary offering and those of 
tamatta` and qiran. The reason is that such an offering is an offering of a rite. In gar- 

landing is an expression of this and its notification, therefore, it is suitable 
for it. 

He is not to garland the dam of siege nor the dam of offences, because 
its cause is an offence and keeping it concealed is suitable for it.'' The 

dam of ihsar is compensation' and is linked to those of the same category,'9 
He mentioned an offering, but he intended thereby a badanah, because a 
goat is not usually garlanded and it is not deemed a sunnah in our view 
as there is no benefit of garlanding it, as has preceded. God knows best, 

Chapter 53 

Scattered Issues 

If the residents of Arafah stay at Arafah on a day about which a group 

be deemed valid. Analogy 

of people testify that they stayed on the day of sacrifice,' then 

hajj is to 

not be deemed valid taking(clinjYtaosa

)Cchowever,

o 

	

account   

	
would dictate that it should 

aainidd 

	

stay at Arafah is a worship that depends 
	

had made the 

The reason. is t.h.a.t . 

without these two conditions being met it is not hwo
tirmsheipantdhaPtialsce:v 

people 

The interpretation for the ruling based on 
istitisan 

is that this testimony 

is based on negation with respect to a matter that is not covered by the all 

ruling. The purpose of this testimony is to negate their 
1.1(0 (the ha of a 

the people), and the issue of hajj is not an issue o 

the ruling rin_t  11 I I: pi ona itgj  ) i. f2 t h e y  

the testimony of this group of people is not to be accepted. The reason 
is that there is general confusion due to the difficulty of avoiding it (the 

of this ruling, therefore, 

the and rectification is not possible.' In giving an order of repeating 
r  e ljajj there is manifest hardship. It is, therefore, obligatory to deem the 
rbejection4 sufficient in case of such confusion. This is distinguished from 
t.  the casewhere these people make the stay on the day of 

tarwiyah, as in 

Whin  case rectifying the error is possible as a whole, so that the confusion 
removed on the day of `Arafah (even if the evidence is accepted). 

Further  Wit_ a  the is a parallel for permitting something that is to happen 
h delay, but there is no precedent for permitting something that had 

to occur earlier. The jurists said that it is essential for the 
imam not to hear 

'Which is one day after the day of Arafah. 
In such a case, rectification is possible. 

'What has been done cannot be undone. 
'Of the testimony. 

 '7This applies to the darn of offences. 
'That is, it is not a dam in lieu of an offence. 
'9That is, the compulsory category like that of offences. 
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such testimony and he should say that the 
hajj of the people i therefore, they should go away. The reason is h 

	

son is tuat there is 	6 in su h testimony except the raisin  g of fitnah (t ', nap.' The sa 	' 	c  me applies if some 

s complete,  

on the day of 'A f.  I, ra.au that th 

	

is 	hin- 

 saw the moon 

people testify in the evening 

(of Dhi 1-Hajj on the 
way and the ninth day has actually started now), when it is not possible for the imion to stay on with the people for the rest of the night or where most people do notac -t upon this testimony. 

He said: A person who undertakes rainy of the second and third Jam-
rahs on the second day when he has not undertaken the ramy of the 
first, then, it is good if he undertakes ramy of the first and then the rest, 
because he will be observing the sequence according to the Sunnah. If he 
performs the ramy of the first Jamrah (after throwing stones at the sec-
ond and third), it is valid. The reason is that he has caught within the 
prescribed time what had been given up, and he has only given up the 

sequence. Al-Sh5ft`I (God bless him) said that it is not valid, unless he 
repeats the rarity of all three. The reason is that it has been prescribed in 

a sequential way, and it becomes similar to performing the sa`i prior to 

the tawaf or beginning with al-Marwah instead of al-Safa. Our reasoning 
is that each Jamrah represents the seeking of nearness to God (gurbah) 

in its own right, therefore, permissibility does not rest upon advancing 
some over others. This is distinguished from the sa`i, because it is depen-

dent upon the tawaf, and is lesser than it in status. Al-Marwah, on t he 

other hand, is identified as the point of termination of the sa`i throug

h 
 

the text, therefore, commencement cannot be linked to it. 
He said: A person who has made it binding upon himself to perform 

the hajj on foot is not to take a ride until he has performed the towelf 

by 
way of  

perfection, therefore, it becomes binding for him in the 

option between 

riding and walking. This is an indication of an obligation, an 
an  

al-ziyarah. In Kitab al-Asl, this person has been given 

	

same 	

is the 

principle,6  because he has undertaken the seeking of nearness 

ofof the hajj come to an end with tawaf al-ziyara , thus, he i h 	s to walk 
 aCt5  

annlker t.7 

it would if he were to make a vow for keeping 
consecutive a se rn. 

should mean the Khalifah and not the chief justice who 
is 5This rule cannot be generalised where the legal 

system i ss 

that 

po 7 eerned. The irnutn here 

about the sighting of the moon. Further, the issue indicates t a osed to hear testimony 

6In other words, such a vow leads to simple obligation 

(wm fitnah here concerns 

all the Muslims in the world and not a smaller 
segment like a mth.  

obligation (lard). 	

odern state today. . . 
fib) and not definitive 

Al-Hiclayah 

performed this tawaf. Thereafter, it is said that he is to commence 

hwealhicaisng
- from the time he wears the 

ihram 
and it is said that he should do 

so 

from his house as that is the obvious intention. If he takes a ride he 

is liable for darn, because he 
has caused a deficiency 

in his undertaldng. 

The jurists 
said that he is to take a ride when the distance is long and 

walking will 
cause a hardship for him.' When he comes close, and the 

person is one who is accustomed to 
walking and such distance will not 

cause a hardship, it is essential for him not to 
ride. 

If a person buys a slave girl who is in a state of ihram, which was 

permitted to her by 
her master, then, this buyer has a right to have her 

released from the ihram 
and to cohabit with her. Zufar (God bless 

him) 

said that he has no such right, because this 
(ihram) is a contract that pre- 

ceded his ownership, thus, he cannot be empowered to revoke it, and it 
resembles the case where he buys a slave girl who is married. Our rea- 
soning is that the buyer is the representative of the seller,' and the seller 

had the right to require her release from the 
ihram. Likewise, the buyer, 

except that it is considered disapproved for the seller to do so insofar as 
it amounts to backtracking on a promise. This meaning of disapproval is 
not to be found in the case of the buyer. This is distinguished from 

nikatt, 

because the seller has no right to revoke it if she entered the contract with 

the 
permission, thus, this right does not belong to the buyer either. When 

to 
buyer has the right to release her from the state of ihram, he is not able 

to  return  her (to the seller) on the basis of defect, in our view. 
According 

cfotonohdma b t

he state of ihram without cohabiting with her, with the clipping of 

(God bless him), he has such a right, because the seller is prohib-
ceiving the buyer. In some manuscripts the statement is "or to 

ofof rnmaielsr,statement indicates that he can release her 

icteodhufrabfairta(tGd' 	

arn,dththen he can cohabit with her. The sec 

ts preferable, however, 

statement indicates that he releases her from the state of 
ihram with 

out of respect for the command of ha  

n, because cohabitation amounts to touching that results in 
atiih.eGroedlekasneohwesrbwesitt.hout intercourse 

,ctg7h8TT..rh, 

 

'This 
stated in

That is, he has acquired all the rights of the seller. 
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Chapter 54 

The Formation of the Contract of Nikah 

He said: The contract of nikah (marriage)1  concluded' is through offer 
(ijab) and acceptance (qabid) using words that express the past tense.' 
The reason is that the form (sighah), even though it is meant for notifi-
cation, has been employed for formation by the shar` (law) due to the 
need for making the contract certain (when it was kept vague during 
Jahiliyyah). And, it is concluded with two expressions where one of them 
expresses the past and the other the future, like one party saying, "Marry 
me", and the other saying, "I have married you". The reason is that this 
amounts to the delegation of authority for nikah with one person acquir-
ing the authority to make both statements, as we will be elaborating,4  God 
the Exalted, willing. The contract is also concluded with the words nil*. 
(marriage), tazwij (marriage), hibah (gift), tamlik (transfer of owner-
ship) and sadaqah (free will offering). Al-Shafil (God bless him) said 
that it is not concluded except with the words nikah and tazwij, because 

'The term nikah in its original application meant union. Thereafter, the term came 
to be applied to union in marriage. 

2The Hanafi school maintains that there is only one element for contracts, and this 
is the sighah (form). Sighah or form consists of ijab (offer) and acceptance (qabal). Offer 

and acceptance are based on consent of Hai. As ride' is an internal matter and subjective 

intent is exceedingly difficult to determine and prove, Islamic law follows the objective 

theory of contracts. Thus, outward sighah is taken as evidence of subjective intent. Iiab 

statement 
a statement that issues forth from one of the parties to the contract, and qaba/ is the t  

atement of the second party in response to the Ob. 3 

i  To ensure certainty. The purpose is to convey the meaning that the contract has 
already taken place in conformity with the intention of the parties. The form must be 

that it cannot be interpreted as a query, surprise or something else. 41  

n the section dealing with wakalah (agency) in nikah. 
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taniliks does not express the true meaning of the contract, neithe
r  i 

actual application of the word nor in its figurative meaning. The reason the  
eason  is that the word tazwij expresses union, while the word nikah means join_ ing, and there is no joining or union at all between the owner and the 

owned. We maintain that the word tamlik is the cause ownership that 
enables utilisation of the subject-matter by means of exclusive ownership 
(milk al-raqabah), which is established through nikah, while causation is  
one of the implications of the figurative meaning. 

The contract of nikah is concluded by using the word bay (exchange). 
This is correct due to the employment of the figurative meaning. It 
is, however, not concluded with the word ijarah (hire) according to the 
sound narration, because hiring is not the cause of exclusive ownership 
that enables utilisation. It is also not concluded with the words ibahah 
(permissibility), ihlal (making lawful) and i'arah (commodate loan), 
due to what we said, nor with the word wasiyyah (bequest), because it 
leads to ownership when reference is made to what comes after death. 

He said: The contract of nikah of Muslims is not concluded unless 
there are present two Muslim, free, major and sane male witnesses, or 
one male and two women, whether or not they possess moral probity 
or whether they have been awarded the penalty of qadhf (false accusa-
tion of unlawful sexual intercourse). The Author (God be pleased with 
him) said: know that witnessing is a condition for the legal category of 
nikah, due to the words of the Prophet (God bless him and grant him 
peace), "There is no nikah without witnesses,"' and this is proof against 
Malik (God bless him) for stipulating publicising (notification) without 
witnesses.8  It is necessary to stipulate freedom for witnessing, because a 
slave does not have wilayah (legal authority for acting as a wall). It is also 

necessary to take sanity and majority into consideration, because there 
can be no wilayah without these either. It is also a must to take Islam into 
account for marriage, because an unbeliever cannot be a witness for a 

5That is, the use of any word that conveys the meaning of transfer of ownership or 
tarn ilk. 

6He says this to indicate that there is a contrary view as well. 
'It is gharib in these words, however, there are other traditions that convey the same 

meaning. Among these is a tradition recorded by Ibn Hibban in his Sahli!. Al-Zayla 1, 

vol. 3, 167. 
'That is, it should be publicly proclaimed. This is based on a tradition that conveys 

the meaning that nikah has to be proclaimed even if this is done by the beating of drums. 
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will 	about this under 

,;,- The attribute of being a male is not stipulated so that the con 

tract is  c"c   Mus- 	iu 
ctluitn tthhies,phroewseenvceer,o 

an 
nodn ey 

you 
man 

ll 
and two women. There is 

know disagreement  a 
 testimony (shahadah), God, the Exalted, • • 

	

e topic  o f tes 	 , willing. Moral pro- 
bity daiali) is not stipulated so that the contract is concluded in th 
bitY Ca 	• f witnesses who are fasiq (disobedient), in 	• 	. 	e  
presence ° 	 our view, with al- 
P - (God bless him) disagreeing. He maintained that b • shawl 	 being a witness 

the legal category of honour whereas a fasiq belongs to 	 is one who is the 
scorn. We maintain that a fasiq is one who 

object f 	 possesses wilayah, 
thus, he is one who can render testimony as well .9  The reason is that he 
does not deny it for another (who is marrying) as they fall in the same 

category (Muslims). . Further, as he (being a fasiq) qualifies for being the 

suitein  (one who appoints—according to the Hanafi view), he is also eli-
gible for being one who is appointed to exercise authority (like a qadi). 
Thus, he can be appointed as a witness.' A person awarded hadd in a 

case of qadhf can possess wilayah, thus, he can be eligible for bearing tes-
timony. What is lost for this person, due to the proscription pertaining 
to his offence, is the effect of rendering testimony (not bearing of testi-
mony). Thus, this lost qualification does not affect the conclusion of the 

contract of nikah as in the case of witnessing by the blind and the children 

of the contracting parties. 
He said: If a Muslim marries a Dhimmi woman with the marriage 

witnessed by two Dhimmis, it is valid according to Abu Hanifah and 
Abu Yasuf (God bless them). Muhammad and Zufar (God bless them) 
said that it is not permitted. The reason is that listening (to the offer 
and acceptance statements) in nikah amounts to witnessing, but an unbe-
liever cannot be a witness for a Muslim. Thus, the situation is as if he has 
not heard the statements of a Muslim. The two jurists (Abu klanifah and 
Abu Yusuf) maintain that shahadah has been stipulated in nil* for the 

purpose of proof of ownership as it pertains to a very important subject-

matter, and it does not pertain to the obligation of mahr (dower), because 

no witnessing is really needed for the obligation of wealth. The two are 
(in reality) witness to her statement." This is distinguished from the case 
where they did not hear the statement of the groom because the contract  

9T he issue provides a basis not only for the testimony of fasiq,
testi— 	 only 	 head of state. testimony of a woman whether she can be a qacji or even a h 

qaqi must meet all the qualifications of a witness. 
'As she is a Dhimmi. 	

but also that for the 

m  

4/0 
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is concluded with the statements of both;'' while the shahadah is stipu_ lated for the contract. 
He said: If a person orders a man to marry away his minor (lau

gh_ 
ter and he does not marry her away in the presence of the father 

along with one man besides the two'3  as a witness, the nikalt is valid, because 
the father will be deemed the person maintaining the contract due to the 
unity of the session. Thus, the agent will be acting as an emissary and as 
one who expresses the consent. Consequently, the person who is marry-
ing away the girl will remain a witness. If the father is not present, the 
contract is not valid, because the session of the contract has changed due 
to which the father cannot be deemed the mubashir. On the same reason-
ing, if a father marries away his daughter who is a major in the presence 
of a single witness, then the contract is valid if the woman is present,'4 
but if she is absent the contract is not valid. 

54.1 STATEMENT OF THE PROHIBITED CATEGORIES OF 

WOMEN 

He said: It is not permitted to a man to marry his mother or his grand-
mothers, both maternal or paternal, due to the words of the Exalted, 
"Prohibited to you (for marriage) are: your mothers, daughters, sisters; 
father's sisters, mother's sisters; brother's daughters, sister's daughters; 
foster-mothers who gave you suck, foster-sisters; your wives' mothers; 
your step-daughters under your guardianship, born of your wives to 
whom you have gone in—no prohibition if you have not gone in;—
(those who have been) wives of your sons proceeding from your loins; 
and two sisters in wedlock at one and the same time." Grandmothers 
are mothers as the mother is literally the origin or because their prohibi-
tion has been established on the basis of ijma` (consensus). 

He said: And he is not to marry his daughter, due to what we have 
recited,'' nor the daughters of his children howsoever low, on the basis 
of ijma`. He is not to marry his sister nor the daughters of his sister nor 

"Parties to the contract. 
"Father and agent. 
'4She will be undertaking the contract herself, while the father will be considered a 

witness. 
"Qur'an 4:23 
'That is the verse above. 

500x is mentioned 

ittiRiAGeEt 

his 

 n on d in this verse. Included in this are th 

daughters of sisters 

al aunt or his maternal aunt. The reason is that their prohibi-

tion 
 

the paternal aunts of 

diffaers:Itormgoatreirens a(lfaathunetrs'sopfadtei
ff
rneralenatucnattea 

categories, 
ime so,  mother's 	aunt 

aof different categories and daughters of brothers of cliff, eerceanutsceattheegoterriems 
-(that is, 

daughters of half and step brothers and so on), h 

marry the mother of his wife whether or not 

he  has consummated marriage with her 
17 
daughter, due to the words of 

i i e tlw way. 

He 

 construed  e   s a d: He  in a is general noet to ma. 
i

tion of consummation. He is not to marry the daughter of his wife with 

" the Exalted, "And mothers of your wives , and in this there is no restric-

tion of 
 he has consummated marriage, due to the restriction of consum-

mation established by the text, irrespective of this daughter being under 

his guardianship or that of another. The reason is that guardianship is 
mentioned as a matter of practice° and not as a condition. It is for this 
purpose that the negation of consummation has been deemed sufficient 
for permissibility. 

He said: He is not to marry his father's wife or the wives of his grand-
fathers, due to the words of the the Exalted, "And marry not women 
whom your fathers married." He is not to marry the wives of his sons, 
due to the words of the Exalted, "Wives of your sons proceeding from 
your loins."" The word (isle& is mentioned to exclude tabanni and not 
for permitting the wife of a foster son. 

He is not to marry his foster mother nor his foster sister, due to 
the words of the Exalted, "Their mothers who have suckled them..."" 
and also due to the words of the Prophet (God bless him and grant him 
peace), "Prohibited on the basis of rada` are those who are prohibited on 
the basis of lineage.' 

'7Quean 4:23 
ufrrhat is, as a normal practice, the daughter is usually the ward of the mother's hus-

band. 

 

i'90QUeari 4:22 
Qur'an 4:23 

"Qur'an 4:23  
and' The tradition is reported from Ibn 'Abbas (God be pleased with both) by al-Buithari 

_ mM.uslint. It is also reported from `A'ishah (God be pleased with her) by all the sound 
 

compilations, except by Ibn Majah. Al-Zaylii, vol. 3,168. 

479 



000g  mARRIAGE 
	

Al-Hidayah 	

481 

He is not to combine in a marriage a woman with her paternal aunt 

grant him peace), 
or her Ina  

words of the Prophet (God bless him and 

aunt or her brother's daughter or her 

:tint 'or with her 

maternal 

"A woman 
 

	

1 ' is well known3°  and an addition over the rule in 	Q - 

 aunt or her brother's daughter or her sister's daughter."29  This 

n is not to be married along with her paternal 

maternal 

	

in 	ur an is 

sister s daughter, 

was a man he would not be permitted to marry the other. The reason is 

due to the 

established through such a tradition. 

rahitn). Even when the prohibition between them arises due to fosterage 

tradition  

 

He is not to combine in marriage two women such that if one of them 

combining the two leads to the rupturing of relations (qatrat al-that  

(rcda`) it is 
prohibited on the basis of what we have related?' 

 is no harm if he combines in marriage a woman and the 

 

daughter of her earlier husband from a prior marriage, because there 

is no close relationship between them nor a relationship arising from 

fosterage. Zufar (God bless him) said that it is not permitted, because 
the daughter of her husband if she was considered a male, would not be 
allowed to marry the wife of his father. We would say: The wife of the 
father, if she were deemed a male, would be allowed to marry this daugh-
ter. The condition is that this should prove true from both sides. 

He said: If a person commits zinc (unlawful sexual intercourse) with 

a woman, her mother and daughter become prohibited for him. Al-
Shaffi. (God bless him) said that zina does not lead to the prohibition 
of marital relations, because these are a blessing and cannot be driven 
away by the prohibition. Our reasoning is that intercourse is the cause 
for making them two parts of a whole through the child so that it is 
attributed to each one of them in its entirety. Thus, her ascendants and 
descendants come to occupy the same position (of prohibition) as his 
ascendants and descendants, and vice versa. Utilising one's own part is 
prohibited except in cases of necessity and that pertains to the woman 
su

bjected to intercourse. Intercourse is prohibited insofar as it is zina and 

not for reproduction of offspring." 

 

ti 3roayrah 
,. 29It is recorded by Muslim, Abii Dawud, al-Tirmidhi and al-Nasal from Abu 

s is is the tradition  

(God be pleased with him). Al-Zayla`i, vol. 3,169. 

prohibited on the basis of lineage. 
ro, ., , 	stating that prohibited on the basis of rada 

„That is, of the mashlrar category, in the opinion of the Author._ 
' are those who are 

1-Binayah. 
e text followed for this rule is the one appearing in al-7Wn:s  a 
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He is not to combine two sisters through nikah 
nor throuEgxhlaw-

ful ownership permitting  intercourse,'3  due to the words of the Exalted "And that you take two sisters... ,"24  and the words of the Pro 
bless him and grant him peace), "One who believes in God and the last 
day should not gather his water in the wombs of two sisters."25  

If he weds the sister of a slave girl of his and with whom o t  he has had 
sexual intercourse, the nikah is valid, because of the issuance of the offer  
and acceptance by eligible parties for a subject matter that is lawful. When 
the nikah is valid he is not to have intercourse with the slave girl even 

though he has not yet had sexual intercourse with the sister he married, 

because the sister's marriage stands consummated legally" and he is not 
to have sexual intercourse with her until he deems the slave woman pro-
hibited for himself in one form or another.27  It is after this that he can 
have intercourse with the woman he married as there is now an absence of 
intercourse in a combined state. He can have intercourse with the woman 
he married if he has not had intercourse with the slave girl he owns due 
to a lack of combination through intercourse, because the woman owned 
as a slave has not been subjected to intercourse legally. 

If he marries two sisters through separate contracts's  and does not 

know which one of them he married first he is to be separated from both, 

because the nikah of one of them is valid with a certainty. There is no basis 
for identifying one due to the lack of priority nor for the execution of the 
contracts with lack of knowledge, as there would be no benefit in this or 

there would be harm. Thus, what comes to be ascertained is separation. 
Each one of them gets one half of the mater, because it was due to the first 
of the two, but the priority is not known due to a lack of information, 
thus, it is paid (equally) to both. It is said that each one of them should 
file a claim that she was the first or both should negotiate a settlement, 
because it is not known which one is entitled to it. 

23
In other words, this is not permitted even in the case of two slave girls. 

24Quean 4:23 

'5This tradition is gharib, but there are other traditions that support the rule. Some 

of these are recorded by al-Bukhari and Muslim. Al-Zaylei, vol. 3,168. 
'That is, consummation has now become legally permissible, and permission itself 

acts as a legal barrier. 
2713y sale, manumission, and so on. 
'Had it been through a single contract, the contract would have been void and 

none 

of them would be entitled to mahr. In this case, the second contract is void, but 
he 

cannot identify the first contract. 
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e inrean  he w 

A person whom a woman touches with desire, for him the 

w 

mother and daughter become prohibited. Al-Shafici (God bless him) said 
that they are not prohibited. The same disagreement applies h 
touches the woman with desire, and where he looks at her vaginawainthd 
desire and she looks at his penis with desire. He argues that touching  
looking are not within the meaning of penetration. It is for the same 
son that these two acts do not invalidate fasting and the ihram nor do they  
give rise to the obligation of bathing. Thus, they are not to be linked with 
penetration. Our reasoning is that touching and looking (in this context) 
are the causes leading to intercourse. Accordingly, they are assigned the 
rule of penetration by way of precaution.33  Thereafter, by touching with 
desire we mean one that leads to erection or an increase in size (when 
there was prior erection), and this is the correct view. "Looking" that is 
given consideration is at the internal opening of the vagina and this is 
not realised until she is reclining. If he touches her and ejaculates, it is 
said that it leads to prohibition. The correct view, however, is that it does 
not lead to prohibition, because by ejaculation it becomes obvious that 
intercourse was not intended. This also applies to having sexual inter-
course with a woman through the rectum. 

When a man divorces his wife through an irrevocable divorce or 
through a revocable divorce, it is not permitted to marry her sister until 
her waiting period (`iddah) is over. Al-Shafici (God bless him) said that 

if the `iddah follows an irrevocable divorce or one pronounced thrice, 
marriage is permitted due to the complete termination of the nikah act-

ing upon the terminating factor (final divorce). Accordingly, if he has 
sexual intercourse with her with the knowledge of the prohibition, the 
hadd penalty becomes obligatory. We maintain that the first nikah sub-

sists (even in this case) due to the continuity of the rules of maintenance, 
prohibition of going out, and awaiting the birth of a child (or vacation of 
the womb). The operation of the terminating divorce is delayed for which 
reason the restrictions apply.34  Hadd does not become obligatory accord-

ing to the indication in the Book of Divorce, but it does become obligatory 

33This is the basis of the rule. In our view, this rule can operate diyanatan and not 

qada'an. 
34That is, the restriction of going out. The text in Badr al-Din al-Ayni's commentary 

is somewhat different here. The text there says "the restrictions apply if he has inter-
course with the woman undergoing Vddah." He interprets the restrictions then to mean 

"the taking of another spouse:' We feel that the text in al-Ayni is correct. 

Al-Hidayah 

the statement in the  Book of 1:ludith, because the reason in to 

the 
 esisters 

basis 
 ass  

that the ownership of the subject-matter which would permit 
accordingla tteris 

zeinhaavies stated. Thus, 
uTshihs eoww

il
nlebrsehciopmisbninoitnlgostthoe  ntItv  

thfithe 

is not to marry his slave girl nor is a woman to 
in marriage. 

A master (rilawla) 

marry her slave rand). The reason is that nikah has been perscribed to 

give rise to fruits shared between the two parties to the contract and being 

negates being an owner and prevents the joint sharing of the fruits 

the isfolorsint,etrhaussw, 

gowned n 

of  It is " permitted to marry (more than one) Kitabi woman, due to 

the words of the Exalted, "The mulisanat from among those given the 

Book,"35  that is, chaste women. There is no distinction between a free 

Kitabi woman and one that is a slave, as we will explain later, God will-

ing. 
It is not permitted to marry a Magian woman, due to the words of 

the Prophet (God bless him and grant him peace), "Deal with them in 
the manner you deal with the People of the Book, but without marrying 
their women or eating of their slaughtered animals,"" nor idol worship-
ping women, due to the words of the Exalted, "Do not marry polytheist 
women until they believe."37  

It is permitted to marry Sabian women if they follow the religion of 
a Prophet and acknowledge a Book, because they are from among the 
People of the Book." If, however, they worship the stars and have no 
(revealed) Book, it is not permitted to marry them, because (in this case) 
they are polytheists. The disagreement transmitted on this issue is to be 
assigned to the confusion about their beliefs. Each jurist has responded 
accordinglytheirslu     ag 

slaughtered 
tteor ewd  what 

animals a 
t heahasrhew  heard. 	is also on the basis of this rule that 

stateHoefsaihidra: It is permitted to a man and a woman in the state of ittram to 
wedmQwuheailre5iIn:5  the state of ihnlm. Al-Shafil (God bless him) said that it is 
not permitted. It is this disagreement that governs the case of a wall in the 

37Quean 2 

The Author 
hey are supposed 

2:221 

giving away his ward in marriage. He relies on t 

ult 
is gharib in this version. Al-Zayla`i, vol. 3,170. 

 the saying 

38T 

or im- poses the condition of following a Book. 

Pposed to be a group that emerged from the Christians and the Jews. 
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intercourse. 
What al-Shafi`i (God bless him) has related is interpreted to mean sexual 
Maymanah (God be pleased with her) when he was in a state of 

*am.  40 

report that the Prophet (God bless him and grant him peace) married 
not to wed nor is he to give away another in marriage."" We rely on th

e  

of the Prophet (God bless him and grant him peace), "The 
muhritn  is  

It is permitted to marry a slave girl whether she is a Muslim or a 
Kitabi. Al-Shafi'i (God bless him) said that it is not permitted to a free-
man to marry a Kitabi slave. The reason is that nikeih with slave girls is 
permitted on the basis of necessity, in his view, insofar as it amounts to 
presenting a part of himself to a slave (the child will be a slave). Further, 
the necessity is removed by marrying a Muslim slave girl. It is for this 
reason that he deemed the ability to marry a freewoman a prevention 
from marrying the slave. In our view, the permissibility is unrestricted 
due to the unrestricted nature of the requiring text.4' In this nikah there 
is a prevention from acquiring a part (child) that is free not passing it off 
into slavery. Further, he has the right not to produce an issue (by way of 
`a.z1) and he also has the right not to acquire the attribute of slavery (by 
avoiding marriage). 

He is not to marry a slave girl when he already has a wife who is a 
freewoman, due to the words of the Prophet (God bless him and grant 
him peace), "A slave woman is not to be married over a freewoman."" 
In its unrestricted sense it is proof against al-Shafi`i (God bless him), in 
permitting this to the male slave, and also against Malik (God bless him), 
in permitting this with the consent of the freewoman. The reason is that 
slavery has an affect on the distribution of blessings by making them half, 

as we will establish in the Book of Talaq, God willing, and the permissi-

bility of the subject-matter in the state of being single will be established 

and not in the state of being married. 

It is permitted to marry a freewoman when there is an existing slave 

wife, due to the words of the Prophet (God bless him and grant him 

"It has been recorded by all the sound compilations except al-Bukhari. 
Al.ZaYb I' 

vol. 3, 170. 
40It has been recorded by all the six Imams in their books. Al-Zaylal, vol. 3, 171. 

"Which  is chapter 4, verse 3. 
42  See next tradition. 
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11°°Pz\l'il:  “IlAfPrRee":0E rnan can be married when there isaSlave s„af..oi 

wife 

1.:he4 'ewrTehhioes peace,' 
- 	Is • that it is lawful to marry her under all circumstances  

or a divorce pro-inrse:sun:Pdnlietrtginoging her `tddah after an irrevocable divorce 
If he  marries a slave girl, while there is a freewoman as (Go: 

d thrice, it is not valid according to Abu Hanifah 

of benefits in her case. 

Iillits°17.clet  is  permitted according to the two jurists. The reason is that this is
not marriage, while the freewoman is his wife, and that is the prohibiting 
factor. Thus, if he were to take an oath that he will not marry while being 
married to her he would not be violating this oath (with this marriage). 
According to Abu tlanifah (God bless him) the nikah of the freewoman 
still subsists due to the continuance of some of the ahkarn, therefore, the 
prohibition is to be maintained as a precaution, as distinguished from the 

oath, because the purpose there is that no one other than her will be part 

of  buthAehr share.  to marry more than this number, due to the words of the 
freeman has the right to marry four freewomen and slave girls, 

Exalted, "If you fear that you shall not be able to deal justly with the 
orphans, marry women of your choice, two or three or four; but if you 
fear that you shall not be able to deal justly (with them), then only one, 
or (a captive) that your right hands possess, that will be more suitable, 
to prevent you from doing injustice."'" The occurence of a number in a 
text prevents an increase over it. Al-Shafil (God bless him) said that he is 
not to marry more than one slave girl, because this is due to necessity, in 
his view. The proof against him is the verse we recited, because a married 
slave (vow of gvirolisinccolundttendenince).  the meaning of the word nisd', as in the case of 

	

ble divorce, 

expression 	

	In our view, things are halved due to slavery,  
a freeman, in his view, so much so that he possesses this right without the 

bxplesrse, shsiimoe  ) said that it is permitted, because in the case of nikah he is like 

thus, 

tishsla:e is not permitted to marry more than two women. Milik (God 

If a freeman  

orce, it is not permitted to him to take a fourth 
eeman divorces one of the four wives through 

rtwstaot'uws h
oiflefrethedeoftmee.  man may marry four to give 

an irrevoca-. 

m'a.1 t is also reported as a m ursal. Al-Zayla`i, vol. 3,175. 
. .n.  1  as preceded in the previous tradition reported by alur- tiDhar'wquif.etnitinjwithessa 

the 

1.n.1 
 

"Qur'an 4,3  
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dis-agrees with this. The case is parallel to that of the nikah f 

divorced wife completes her (iddah.45  Al-Shafil (God bless honime  
)sidsties; 

ll  
during the ̀ iddah of the other.° 

He said: If he marries a woman who is pregnant 
the nikah is valid, however, he is not to have sexual intercourse   

°n account  owf inaiz
thh

,e4: 
th 

 

till she delivers her burden. This is the view according toAnnbfi 

the nikah is fasid (vitiated). If the pregnancy is through valid lineage 
and that 

and Muhammad (God bless them). Abu-  Yasuf (God bless him) • • 

(like a woman in her `iddah), the nikah is valid by consensus (Ulnae). 
According to Abfi Yfisuf (God bless him), the prohibition is essentially for 
the sanctity of the foetus, and this pregnancy is protected for there is no 
offence connected to it, therefore, it is not permitted to abort it.° The two 
jurists argue that the pregnant woman can be lawfully wed on the basis 
of the text,49  and intercourse is prohibited so that his water should not 
irrigate what another person has sown. Prohibition in the case of a law-
ful pregnancy is because of the right of the father, but such a protection 
is not available to one who has commited zinc. If he marries a pregnant 
woman from among the prisoners of war, the nikah is fasid, because she 
has a lawful pregnancy.5° If he gives his slave girl, who bears his child 
(umm walad), in marriage to another, the nikah is void. The reason is 
that her pregnancy is associated with the master so that the child's pater-
nity is established for the master without filing a claim (da`wah) for it. If 

the nikah were deemed valid, it would amount to mingling two claims of 
causing the pregnancy. The claim of the master about causing the preg-
nancy is not strong, however, so that the child's paternity can be denied 
by mere denial without going through with the Wan procedure. Thus, it 

is not to be considered until the child is associated with him. 

He said: If a person has intercourse with his slave girl and then gives 

her away in marriage, the nikah is valid. The reason is that she is not 
linked to her master through a pregnancy. If she delivers a child, the pater-
nity of this child cannot be established (for the master) without filing a 

45In other words, this operates like an `iddah for the man as well. 

46This has been discussed above. 

47
That is, one whose pregnancy cannot be attributed to anyone. 

48  That is, by treatment or other medical methods. 

49"Except for these, all others are lawful." Qur'an 4:24. 

5
°This shows that a marriage in enemy territory among the unbelievers is recognised. 

The presumption is that the unbelievers do get married. 

131;:rir(edihal:;:e:4 is, however, his duty to verify the vacation of her womb 
lineage. claim 	thman  kaaglie marriage) 	

been
t the protection deem  

deemed  d valid, li
f hdi t hl i 

th dacation of her 
e husband should have 

uracs:owrdiihng to Abu Hanifah and Abu Yasuf (God bless them). 
her prior to the time of verifying 

 that he abstain nilloiitelniiracbtn7  mad (God bless him) said that he would 

from 
sex  till the vacation of her womb is established, because it would 

amount to intermingling his lineage with that of the master just like he 

would in the case of buying the slave. The two jurists maintain that the 

ruling of validity of the nikah is a (legal) sign of the vacation of the womb, 

thus, the husband is not to be asked to verify it either by way of recom-
mendation or obligation. This is distinguished from purchase, because 

sex outside of nikah is permitted in such a case. 

Likewise, knowing that a woman indulges in zinc, if he marries her, 
it is permitted to him to have intercourse with her without verifying the 
vacation of her womb, according to the two jurists. Muhammad (God 
bless him) said that he would not like him to do so until he has carried 
out the verification. The idea is the same as we have stated. 

He said: A nikah of mut`ah is void. This is the nikah where he says 
to a woman that he would like to utilise her for a certain period and for 
a certain sum. Malik (God bless him) said that it is valid, because it was 
permitted and remains so till an abrogating evidence becomes evident." 
We maintain that the abrogation is established through the consensus 
(ijrna`) of the Companions (God be pleased with them), and Ibn 'Abbas 

thus, 
iitnac w  be pleased 	lisdeswtaibthbhoedth.) changed his opinion to conform with theirs, ho   

A temporary nikah is void, like one marrying a woman with two wit-
monfeasmisneatsrawrin.ittnheastsihng that the marriage is for (say) ten days. Zufar (God bless 
him) said that it is valid and binding (perpetually), because a contract 

.m,i‘m.os.ttacoge cannot become void due to fasid (vitiating) stipulations. We 

Kha  be prophet 

he has created the meaning of mut`ah here, and it is the 

p)tstsa 

commentators maintain that attributing this view to Imam Milik (God bless 

adopts it 

ii
niouteah. In fact, it is stated in al-Mudawwanah that nikah for a period, long or short, is 

ay bar. It is considered to be Imam Malik's practice that when he relates a tradition 

InancodrarecctstuTphoen  books oks of the Malikis do not contain a narration that permits
.  

In al-Muwatta', Malik (God bless him) has related a tradition that says 

(God bless him and grant him peace) prohibited mut`ah on the. 
tradition he 
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content that is considered in contracts. There is no difference whether 
the duration is lengthy or is short because limiting the contract with time 
gives rise to the meaning of murah, and that is found in this case. 

If a man marries two women through a single contract when 

while 

woman is such that her nikaij with him is not permitted, then the nikah 
of the (other) woman with whom marriage is permissible is valid 
nikall with the first is void. The reason is that the attribute that renders 
the contract void is found in one of them. This is distinguished from the 
case where he buys a freeman and a slave (through a single conatrcaccet).  
because a sale is rendered void due to vitiating conditions, and the 

	p 

tance of a freeman in the purchase is a condition here. Thereafter, the 
entire amount named belongs to the woman whose nikah is valid, accord-
ing to Abu Hanifah (God bless him). The two jurists maintain that it is to 
be divided between them on the basis of reasonable mater for each. This 
issue is from the Kitab al-AsI. 

If a woman brings a claim against the man that he married her and 
brings evidence to the effect, with the qadi declaring her his wife, when 
this man did not actually marry this woman, then the woman is at lib-
erty to stay with this man and is also at liberty to permit him to have sex-
ual intercourse with her." This is the position according to Abu Hanifah 
(God bless him), and it is also the first opinion of AbCt Yasuf (God bless 
him), while in a later opinion, which is also the view of Muhammad (God 
bless him), she is not to let him have intercourse with her. The latter 
view is also held by al-Shafi`i (God bless him). The reason is that the 
qadi has made an error in admitting evidence, because the witnesses have 
committed perjury. The situation is as if they turned out to be slaves or 
unbelievers (whose evidence is not admitted against a Muslim). Accord-
ing to Abu Hanifah (God bless him), the witnesses appear truthful to the 
ciddi, and such evidence is deemed sufficient proof due to the difficulty 
of discovering the reality about their truthfulness. This is different from 
being a slave or an unbeliever, because the discovering of truth in this 
case is possible. If he based his judgement on such testimony and it is 
possible to implement it morally as well as by the declaration of nikah , it 
is implemented to avoid further dispute. This is different from absolute 
claims (that are not supported by evidence for the basis of acquisition),  

51This issue explains a clash between what is to be done morally (diyanatan) and what 

is the impact of a judgement (qada'an) even if it is based upon false evidence. 
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the bases of acquisition conflict, and it is not possible to give se  here th 

than lega  
legal effect. God knows best. 



Chapter 55 

Awliya' (Guardians) and People of Equal Status 

The nikah of a sane and major freewoman stands concluded, when it is 
with her consent, even if the waif (guardian with legal authority granted 
by the shareah) did not undertake this contract. This is so according to 
Abu 1-1anifah and Abu Yasuf (God bless them) recorded as the Zahir al-
Riwayah. It is narrated from Abu Yusuf (God bless him) that it is not 
concluded, while according to Muhammad (God bless him), it is con-
cluded but is suspended (mawqiif, subject to ratification by the wall). 
Malik and al-Shafil (God bless them) said that nikah is not concluded 
at all through a statement of women, because a nikah is intended to 
meet certain objectives and delegating such authority to them upsets 
these objectives. Muhammad (God bless him) said that such upsetting 

basis 
objectives is remedied after ratification of the contract by the wall. The 

b_ asis for permissibility (according to the Zahir al-Riwayah) is that she 

has undertaken an act that pertains to something that is purely her per-
sonal right, and she possesses the legal capacity to do so being sane and in 
possession  of discretion. It is for the same reason that she can undertake 
transactions in wealth and possesses the right to choose a husband. T

. de 

wali  is asked to undertake her marriage so that she is not character b 	
ise 

as 
eing immodest. Thereafter, according to the Zahir al-Riwayah, there 

's no difference between a husband who is equal in status to her and one 
who  is  

not ea
:,  however, the wall has the right to object wifhahenanthde Ahusband u si is 

(God'b, ' in status. It is also reported from Abu I-jan 
, bless  them) 	 ife) that gatte 

	

	 husband and w d, becau h 
that in  the case of a husband of 

	status it is not per- 

se t ere are many matters (between 
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cannot be resolved by resort to the law.' It is reported that Muhammad ammad 
(God bless him) withdrew his opinion and upheld the one followed by 
the two jurists. 

It is not permitted to the wall to force a virgin, who is a major, to 
marry. Al-Shafil (God bless him) disagrees. He decides the issue on the 
analogy of a minor girl. The reason is that the minor is unaware of the 
complexities of nikah due to the lack of experience. It is also for this rea-
son 

 
mahr) that her father takes possession of the dower (sadaq; ahr) w'

lthu 

her asking him to do so. We maintain that she is a freewoman addressed 
directly by the communication from the Lawgiver, therefore, no one has 
authority over her to compel her. The authority over the minor is due to 
the lack of maturity of thought, which becomes complete upon bulii gh 
(attaining her puberty) on the evidence that the communication from 
the Lawgiver (the khitab) becomes directed towards her. She is, therefore, 
just like a young man, and her capicty for being free with respect to mar-
riage is just like her freedom to undertake transactions in her wealth. The 
father takes possession of her sadaq on the basis of her implied consent 
for he cannot do so if she forbids it.2  

He said: If the wall seeks her permission3  and she remains silent or 
laughs, then, that is taken to be her permission, due to the words of 
the Prophet (God bless him and grant him peace), "The permission of 
the virgin is to be attained about her marriage. If she remains silent she 

has consented."4  The reason is that the inclination to give her consent is 
greater, because she is shy about expressing her willingness, but that is not 
so in the case of denial. Laughter has a greater implication about consent 
than silence as distinguished from the situation where she cries, as that is 
an indication of annoyance and disapproval. It is said that if she laughs 
in a sarcastic manner at what she hears, then, this is not to be taken as 

'That is, these matters are not justiciable. Many of these matters are those where 
women claim mistreatment at the hands of men. The remedy for such things depends 
upon education and cultural practices prevalent in societies. 

This is an outstanding passage by the Author and highlights the position of the 
Hanafi school. 

3That is, of a girl who has attained puberty. 
*Traditions conveying this meaning have been recorded by all the sound compi-

lations except al-Bukhari. Though this tradition is gharib in these words, a traditiodn 

conveying the same meaning has been recorded from Abu Hurayrah (God be please 
with him) by all the six Imams. Al-Zaylaci, vol. 3, 194.  

130,0 
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consent,  

rejecoli°:d: If this is done by a person other than the wall, that is, some-

one other  
than  the wall seeks her permission, or someone elseabecom becomes 

her wall at a 	
due 

removed level (like a brother instead of the father), consent 
less she expresses this in words. Silence in th

is 
case 

is du. 

oot given unless  

W the rare need of discussing the matter for which reason it is not taken 

When it is taken as such, it is possible. Deeming such consent 

taso 

 

consent.
b sufficient cient is only due to need, and there is no such need in the case 

of people other than the awliya'. This is to be distinguished from the case 
where the person seeking permission is a messenger of the wall for he 
stands in his place. The seeking of permission deemed valid is one where 
the husband to be is named in a manner in which he can be identified, so 
that her desire to marry him can be distinguished from her desire not to 

marTryheh 
stating of the mahr is not stipulated, and this is the correct view, 

because the nikah is valid without it. 

If he marries her away and the news reaches her, but she remains 
silent, then, the legal position is as we have stated. The reason is that the 
implication to be understood in the case of silence does not differ. There-
after, the report, if it is by an unauthorised person,' the stipulation of 
number' and moral probity is required according to Abu Hanifah (God 
bless him) with the two jurists disagreeing. If it is brought by an autho-
rised

precedents 
      t h  fo  the requirements 

this.' 
and 

there 	
are not stipulated by consensus, d he a  

consulted: 

pIefcat tdeflowered

o 

gi(cvoedn bless 

	
an express statement, due to the words of the Prophet 

8erTh   	woman's permission is sought, her consent is to be 

res 

SequelitlY) there • 

two disc' s 

:Neither the 

number oefipsenrsootohs_ingtwtoo.  prevent an express statement in her case. If 

'That is, there 

him and grant him peace), "The deflowered woman is to be 

,,,aa

nlidnothr ehrisemiselsesesnsgsehr.yness in her due to her experience. Con-
e reason is that speaking out is not deemed a defect with 

him Abu  -g  cirib  in this version, but the meaning has preceded in previo 

	and his 

aYrah (God be pleased with him). Al-Zayla`i, vol. 3,195. 
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will be her 

her virginity has been lost due to jumping, menstruation, 
due to increase in age, then, the rule for virgins applies to,  her, , oobi nu  n

e adand 

s u°  er  
she is a virgin in reality. The physical contact that she will have • 

due to 

first contact. It is from this that the words bakurah (first blossom) shy  
bukrah (early morning) are derived. The reason is that she • 
lack of experience. 

If it is lost due to zina, that is, her virginity, then she takes the same 
rule according to Abu Hanifah (God bless him). Abu Yusuf,  

n,o sufficient, and al-Shaftl (God bless them) said that her silence is not  
because she is deflowered in reality and this will be a recurrence of the 
physical contact. It is from this meaning that the words mathwabah (spir-
itual reward), mathabah (place of repeated return) and tathwib (repeated 
prayer) are derived. According to Abu klanifah (God bless him), the peo-
ple know her as a virgin and they will find fault with her for speaking out, 
therefore, it is to be avoided. Accordingly, her silence is sufficient so that 
her interests are not lost. This is distinguished from cases where she has 
had intercourse due to shubhah (mistake) or a vitiated nikah. The reason 

is that the law has publicised it so that the ahkam can apply to her. As for 

zina, it is recommended that it be concealed.9  If, however, her affair has 

become public, her silence will not be deemed sufficient. 

If the husband says to her, "The report of nikal, reached you and 

you remained silent," and she replies, "I rejected the nikah," then her 

statement will be given legal precedence (accepted by the judge). Zufar 

(God bless him) said that his statement will be accepted, because silence 
is the primary response and express rejection is accidental. Thus, it is 

like the case where a khiyar al-shart has been stipulated for a party to 

sale and he claims rejection after the stipulated period is over. We say 

that he is claiming a binding contract (of marriage) and the ownership of 
the benefits, while the woman is denying this. Thus, she is denying like a 
custodian when he claims the return of the deposit, as distinguished from 

the case of khiyil r as in that the binding nature of the contract has become 

obvious with the passage of the duration. 
If the husband adduces evidence about her silence the nikiqi isestab-

lished. The reason is that he has established his claim with proof. If
hehre 

does not possess evidence, then, no oath will be administered to 

9This is a basic rule that has been flouted in the implementation of the 
1,114-40  

Pakistan. 
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Abti. klanifah (God bless him). This is 	• 
oaths taken in six things, and it will be coming 	- 

bless him) disagrees 

The nikah of a minor boy or a minor girl is permitted if they are mar-
ofpdwa , 

by the wall irrespective of the girl being a virgin or deflowered. 

and the grandfa- 

elon s to the ̀ asabah.' Malik (God bl h.  ) el.  
ried away 

h God willing. 

disagrees about the deflowered minor girl. According to 
with respect to the wall other than the father d h 

according to 

tains to  

tThheer,wanadli  
malik (God bless him), wilayah (authority) over a free woman depends 

need for it, and there is no need here due to the absence of desire 

hh ee here s  belongs  

for sex, except that the wilayah of the father has been established on the 

with us w 

basis of the text and against analogy (therefore it is affirmed). The grand-
father does not fall in this category and is not to be linked with the father. 

upon the nee 

We would say that it is actually in complete conformity with analogy, 
because nikah involves the securing of interests and these are not usually 
secured completely except between those of equal status. Equality of sta-
tus, however, cannot be found at all times, therefore, we have affirmed 
wilayah in the state of minority in order to avoid equality of status. The 
basis for al-ShafiTs opinion is that investigation (of these matters) can-
not be completed through delegation to persons other than the father 
and the grandfather due to the lack of affection in the distant relation-
ship of such other persons. It is for this reason that such other person is 
not authorised to undertake transactions in the wealth of the minor, even 
though authority over wealth is less important, therefore, it is better to 

the father and h 

cial fo 

deny him authority over the person, which is more important. We main-
tain that close relationship leads to proper investigation as in the case of 

not establish d 

r an the grandfather. The deficiency that remains has been cov-
ered by us through the denial of binding wilayah," as distinguished from 

error cannot be undone, therefore, onl b.  d' 	• 

transactions  in wealth, because these are undertaken repeatedly and an 

for wealth. In the case of parties to the contract, binding 
e due to deficient affection. 
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rule on experience for ease. We rely on what we stated with respect to 
the realisation of need and the availability of affection. Further, there is 
no experience that can give rise to an informed opinion without accom-
panying sexual desire, accordingly the rule will revolve around minority. 
Thereafter, what supports our reasoning is the preceding saying of the 
Prophet (God bless him and grant him peace), "Nikah is delegated to the 
casabat,"12  which gives no detail. The order in the case of `asabat (male 
relatives on the father's side) with respect to nikah is the same as that of 
residuaries in inheritance with the more distant being excluded by the 
nearer. 

He said: If they are married away by the father or the grandfather, 
that is, the minor boy and the minor girl, they have no option, after 
they attain puberty. The reason is that these two (relatives) possess an 
informed opinion and abundant affection, therefore, the contract will 
become binding if it is concluded by them. It is just as if it was concluded 
with their consent after they had attained puberty. 

If they are married away by someone other than the father and the 
grandfather, then, each one of them will have the option upon attaining 
puberty;'3  if they like they can maintain the contract and if they like they 

can revoke it. This is the view according to Abu Hanifah and Muhammad 
(God bless them). Abu YUsuf (God bless him) said that they have no 
option on the analogy of the father and the grandfather. The two jurists 
argue that the relationship of the brother is deficient and the deficiency is 
felt due to the lack of affection that may lead to a disturbance in the objec-
tives of the contract, however, recovery is possible through the option of 

discretion.' 4  The unrestricted application of the reasoning about those 
other than the father and grandfather applies to the mother as well as the 

qadi which is a sound narration, due to the lack of an informed opinion 
in one of them and the deficiency of affection in the other. 

"The text in al-Zaylal is missing for this tradition. Al-Zaylal, vol. 3,195• This trail:I:.  

tion has been quoted by Imam al-Sarakhsi (God bless him). It has not been 
recorden 

any of the sound compilations. The Imams of the four schools of law have unanimousoly
ci 

accepted this tradition. It is, however, reported as mawquf and rnarfa` from 'All (6  

be pleased with him). See al-Ayni, vol. 5, 93. 
'3That is, khiyar al-bulugh. 
"Idrak, the same thing as bulugh, according to some, however, discretion 

rusted) is 

an additional condition for purposes of wealth at least. 
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s the exercise of this option will 
be  binding upon the other spouse, there is a need for a judicial decree. 
The option of manumission is for repelling manifest injury, which is the 
continuance of ownership over her. It is for this reason that the option has 
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been granted to the female alone. It is the repelling of manifest injury, and 
repelling such an injury does not require a judicial decision. 

Thereafter, if the minor girl attains puberty, and she has come to 
know about the nikah, but she remains silent, it will be treated as con-
sent. If she has not come to know about the nikah, she has the option 
until she does and then falls silent. It is the knowledge of nikah itself 
that is stipulated, because she is unable to act without such knowledge. 
As the wall alone possesses this knowledge, she possesses the excuse of 
ignorance. Knowledge about the option is not stipulated, because she is 
free to gain knowledge of the ahkam of the sharrah. As the dar is the dar 
of knowledge, ignorance does not amount to an excuse." This is distin-
guished from the case of a slave girl set free, because the slave girl had no 
freedom to gain the knowledge of the ahkam,' therefore, she possesses 
the excuse of ignorance about the availability of an option. 

with her 	

the option available to a virgin is annulled by her silence, 
butlattetrh 

rule 

woption p  available to a boy is not annulled, unless he says, "I con-
sent;' or he does something that conveys the meaning 

situ- 
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of consent, the 
applies to a girl as well if her husband has had intercourse 

r prior to her puberty. These situations are analogous to the situ-
e ime of the conclusion of the nikah contract. 
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option is not established through an act of the spouse, but is due to a sus-
picion of disaffection between the spouses, thus, it is annulled through 
consent, however, the consent of a virgin girl is her silence. This is dis-
tinguished from the option of manumission, because this is established 
through the act of the master; namely, manumission. Accordingly, the 
session is taken into account for it, as is the case with the woman granted 
the choice (of divorce). 

Thereafter, separation resulting from the exercise of the option of 
puberty is not divorce, because the option can be exercised by the female 
as well when the right of talaq has not been granted to her. Likewise, 
due to the exercise of the option of manumission, on the basis of our 
explanation. This is different from the case of the woman granted the 
choice of repudiating marriage, as in that case it is the husband who has 
made her own this right, and it is he who owns the right of divorce. 

If either one of them dies prior to puberty, the other inherits from 
him or her. Likewise, if one dies after puberty, but prior to separation, 
because the contract in its essence is valid and ownership is established 
through it, but it has come to an end with death. This is distinguished 
from the act of an unauthorised agent (fuduli) (conveying the informa-

tion), when one of the spouses dies prior to ratification as in such a case 
the contract is suspended (becomes mawqiif), but in the present case it 

stands executed and the rights are established through such contract. 

He said: There is no wilayah for the slave, for the minor or for the 

insane. The reason is that they have no wilayah over their own per-

sons, thus, it is apparent that it should not be established over another. 
There is also no wilayah for the kafir (unbeliever) over a Muslim, due 

to the words of the Exalted, "And never will God grant to the unbelievers_ 
authority over the believers.."'' It is for this reason that the testimony of 
an unbeliever regarding a believer is inadmissible and they do not inherit 
from each other. As for the unbeliever, his wilayah for purposes of mar-

riage is established over his unbelieving child, due to the words of the 
d 

Exalted, "The unbelievers are protectors, one of another: unless 
you o 

this, (protect each other), there would be tumult and oppression on ear

th 
, 
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heVa 
is admissible against an unbeliever and they can inherit from each 

and great 	ch e "'8 It is for this reason that the testimony of an unbe- 

other 
Close 	

other than the iisabat do have wilayah 
the e absence 

relatives 	 of marriage 
according 

to Abu Hanifah (God bless him). This means ' 
, bat and the rule is based upon istihsan. Muhammad (God o f the (141 	' 

bless him) said that it is not established. His opinion is based on qiyas 
(analogy), and it is also the opinion of Abu Hanifah (God bless him) in 
one narration. The opinion of Abu Ydsuf (God bless him) varies on this 
issue, but the best known view is that his opinion is the same as that 
of Muhammad (God bless him). The two jurists rely on what we have 

related.'9 Further, wilayah is established for protection by the close rela-
tives against associating someone with her who does not have the same 
status, and such protection is provided by the tasabat. According to Abu 
Hanifah (God bless him), this type of wilayah is for the formation of 
an informed opinion on the basis of affection, and such an opinion is 
formed by delegation to one who is singled out as a close relative, which 
is something that gives rise to affection. 

A woman who has no wall, that is, from among the asabah out of the 
relatives, then it is valid if her mawla, who emancipated her, gives her 
away in marriage. 

When there are no awliya', the wilayah belongs to the imam and the 
theaciktiomt,h2°eclue to the words of the Prophet (God bless him and grant him 
cploeasecset),re"lThce sultan . is the wall of one who does not have a wairn 

Idfbthlee closest wall is absent without possibility of contact, it is permit-
right for the next removed from him to undertake the marriage. Zufar 
(God 
	

him) said that this is not permitted, because the wilayah of the 

r I tosrlh 

relative is still in force. The reason is that it was established as his 
e protection of the relationship, and it cannot be annulled due 

to his absence. Accordingly, if he gives her away in marriage at the place Where he :_ 	. 
in e,at:- is, it is permitted, but the wilayah cannot pass to one removed 

:98Quein 8:73 

when his wilayah is continuing. We maintain that this 
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wilayah is one of the informed opinion," and delegation t 

dTnhis.  

whose opinion one cannot benefit does not lead to an informed 
one  from  

 issimilar 

Thus, we delegate the matter to one more distant than hi 
pinlotno  

away marriageper: 

son has a higher priority than the sultan, and the situation  

this, we will 

the one where the closest wall has died. If he gives her awag  
at the place where he is, it is disallowed. After conceding tho. 

 r making 

ng  

thus, kithey 

say that the distant wall is distant in relationship but closer f; 
the arrangement, while the closer wall. possesses the opposite,  
descend into the same position and become equivalent walls. Thus, who-
ever undertakes the contract, it will be executed and will not be rejected. 

Absence without a possibility of contact occurs where the wall is in a 
land that cannot be reached more than once by the caravans in one year. 
This is what al-Quchiri has preferred. It is said that this is the minimum 
for a journey, because the maximum has no limit, and this has been pre-
ferred by later jurists. It is also said that such absence occurs when he is in 
a situation that a proposal of equal status will be lost while attempting to 
secure his opinion. This view is the closest to fiqh, because maintaining 

his wilayah does not lead to the securing of interests. 
If in the case of an insane woman the wilayah is contested between 

her father and her son, then the watt for arranging her nikah is her 

son, according to Abu Hanifah and Abu Yusuf (God bless them). 
Muhammad (God bless him) said that it is her father, because he pos-
sesses greater affection for her than her son. The two jurists maintain 
that the son has precedence among residuaries (excludes the father), and 

this wilayah is based on casabiyyah, while abundance of affection is not 

to be considered, as it is not so in the case of the maternal grandfather in 
comparison with some of the residuaries. God knows best. 

55.1 KAFA'AH (EQUALITY OF STATUS) 

Kafa'ah in nikah is legally acknowledged. The Prophet 
(God bless him 

and grant him peace) said, "Beware! Women are to be given away in 

marriage only by the awliya', and they are to be married only to those 

of equal status."23  The reason is 	
r that the interests f the fami ae usu- 

those of a similar status.

o 
 The reaso

ly  
n is that a 

ally best secured among  

"This means that such a wall has a personal stake in the welfare of the ward, and this 

is based on his natural interest and affection for her. 
23It is recorded by al-Dar'qutni and al-Bayhaqi in their Sunan. 	v01. 3' 196'  
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Is is different from 
husband who is 

an of nobility will refuse to cohabit with a 
man of base origin, there  Airy  of status must be taken into account. This worn 

fore, equality  

by a woman an of 

considering status on the woman's side, because it is the h 
cohabitation, therefore, he will not be offended 

between the two, in 

setting UP 
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lowIofrigino.  

the awhyd have the right to seek separation  sta- 
tus, 
order to repel the criticism that will be levelled against them (for not per-

foihnegrethafteierr equality d, utyu)a.lity of status is taken into account with respect to 
as honour is linked to it. Thus, some Quraysh are equal in status 

to Quraysh, while Arabs are equal in status to the Arabs. The source for 
this 

 
lineage, 

 saying of the Prophet (God bless him and grant him peace), 
"The Quraysh are equal in status sub-tribe by sub-tribe, the Arabs are 
equal in status tribe by tribe, and the clients are equal in status man for 
man."'' There is no preference of status within the Quraysh on the basis 
of what we have related. The same has been narrated from Muhammad 
(God bless him) unless the lineage is very well known like the families 
of the Caliphs. It appears that he said this out of respect for the families 
of the Caliphs and for keeping the fitnah subdued. The Banu Bahilah are 
not equal in status to the Arabs in general, because they are well known 
for their low origin. 

As for the clients, if both father and grandfather or those above them 
were Muslims then such clients are equal in status to each other, that is, 

bless

th ose him), forefathers were Muslim. As for a person who converts to 
Islamyhimself, or if he has a father who is a Muslim, he is  not equal in 
status to one who had a Muslim father and grandfather, because lineage 
is c 

n  An 

honour among 

person 

completed with the father and the grandfather. As for Abu Ynsuf (God 
1m), he linked the person with a Muslim father with one who has 

a Muslim father as well as grandfather, as is his view in the case of tdrif 
(identifying  a person with his father's name). 

Islam applies to freedom 

a 
 mum. father 	

is Islam is not equal in status to one who has 

ho lin ather (though not a Muslim grandfather). The reason is that 

about Is' 
	All 
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of unbelief and bears the meaning of humility. Accordingly it 

p 

has to e  sb be 
taken into account for the rule of equality of status. 

He said: Equality of status is also taken into account for puroses 
of commitment to Din, that is, diyanah (moral uprightness and fear of 
God). This is the opinion of Abu Hanifah and AbuYtisuf (God b 
them), and it is the sound view, because it is the highest form of honour. 
A woman is looked down upon more due to the fisq (disobedience) of 
her husband than she is due to his low origin.25  Muhammad 	bless 
him) 	

d o ,ess  
him) said that it is not to be taken into account as it pertains not to
of the hereafter, therefore, the rules of the temporal world are 

ot o be 
 

based upon it, unless he is slapped around, made fun of, or goes out to 
the market in a state of drunkenness or the children make fun of him, as 
in this case he is despised. 

He said: It is taken into account with respect to wealth, and that 
means that he should own the mahr and maintenance. This is what has 
been acknowledged in the ?ahir al-Riwayah. Thus, if he does not own 
these two things or one of them, he is not equal in status, because mahr is 
the counter value of access to physical contact, therefore, it must be paid. 
Maintenance is the basis for establishing married life and continuing it. 

The meaning of mahr is what is to be paid promptly, as what is beyond 
that is deemed deferred in practice. It is narrated from Abu Yasuf (God 
bless him) that he took into account the ability to provide maintenance, 

but not mahr, because in the case of dower ease is practised and a man is 
considered able to provide it due to the financial ease of his father. As for 
equality of status in the possession of abundant wealth, it is to be con-
sidered according to the opinion of Abu Hanifah and Muhammad (God 
bless them). Thus, a woman having abundant wealth cannot have as her 

equal a man who is merely able to provide mahr and maintenance. The 

reason is that people take pride on the basis of wealth and are looked 
down upon on the basis of poverty. Abii Yasuf (God bless him) said that 
it is not to be taken into account, because there is no permanence in it, 

wealth comes in the morning and departs by evening.26  

Equality of status is to be given consideration in e case of s
ia  ts 

mana dd  
craftsmanship. This is the view according to 

A
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But do people really believe in this and act accordingly?  
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is that the people take pride in the nobiliitys noftf  
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liokheet their 
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binding and 
pro.  fessions. 

proles-

them From Abu Hanifah (God bless him) there are two nar. 

rnthlOse of the 
it is not 

rItfonmwoman is married and the dower received is less than 
iwthisatpowsas  was reasonably due to her (on account of her status), then  the  
awliya' have a right to object to her marriage, according to Abu Hanifah 
(God bless him), until the dower is made up or the two spouses are sep- 
arated. The two jurists said that the awliya' do not have this right. The 
issue as stated is valid according to the view of Muhammad (God bless 
him) where he withdrew his opinion in the case of nikah without the 
permission of the wall. The issue as stated is sound, and is testimony to 
the retraction of the opinion. The two jurists argue that what is in excess 
of ten (dirhams) is her right, however, a person who forgoes his right is 
not criticised like one who does so after the mahr is named. According to 
Abu Hanifah (God bless him), the awliya' take pride in receiving a higher 
mahr and are criticised when it is deficient, thus, it is like equality of sta-
tus. This is different from relinquishment after it has been named as in 
that case there will be no criticism. 

If a father gives away his minor daughter in marriage and causes a 
odthefiedrethnc:nitnhhfertnhiahr, or he arranges his son's marriage and pays more 

OomovraweirhnelrrocrfoioeskarshTeihsis not permitted, except by an amount that people tend to 

securing of interests, 
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to Abfi Hanifah   weife;God bless him). The two jurists said that such decrease 

father and the grandfather. This is the position according 
it is valid in both cases. This is not permitted to anyone 

owns this right. 

of exchange), 
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is  void. The erests, and when such interests are not secured the contract 

not the securing of interests, as in the case of bay' (trade by way 
 thus no one other than the two (father and grandfather) 

e reason is that decreasing it to an amount less than reasonable 

The meaning of their statement is that the contract is not valid 
the two jurists. The basis is that wilayah is qualified with the 
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objectives that are built upon (the lessening of) mahr. As for the financial 
aspect, it is the objective in a financial transaction. The dalil (of welfare) 
however, has been deemed absent in the case of persons other than these 

two. 
If a person gives away in marriage his minor daughter to a slave or 

marries his minor son to a slave girl, it is permitted. He (the Author—
God be pleased with him) said that this too is the view of Abu Hariffah 
(God bless him), on the basis that avoidance of equality of status is for an 
interest that is much higher than it. The two jurists maintain that there 
is manifest injury in this and, therefore, it is not permitted. God knows 

best. 

55.2 AGENCY (WAKALAH) IN NIKA 1:1 AND OTHER MATTERS 

It is permitted to the paternal uncle's son to give his uncle's daughter 
in marriage to himself. Zufar (God bless him) said that it is not permit-
ted. If a woman grants permission to a man to marry her to himself, 
and if he concludes the contract in the presence of two witnesses, then, 
this is permitted. Zufar and al-Shafi`i (God bless them) said that it is not 
permitted. They believe that a person cannot at the same time be one 
who transfers property from one end and acquires it from the other, as 
in the case of bay'. Al-Shafi`I, however, permits this in the case of the wall 

when there is a necessity to do so, because no one else can undertake this 
for him, but there is no such necessity in the case of the agent 

(wakil). 

We maintain that an agent in nikah is one communicating and medi- 

ating. What is negated here is the performance of the contract and not 
conveying the consent. In the case of nikah, the huqaq (rights of perfor-

mance of the contract) do not belong to the agent as distinguished from 
bay' (trade) where there is a direct participant so that the rights of 

per-

formance belong to him.27  As he assumes authority for both sides, his 

statement "I have married" will include the statements from both sides, 
 

therefore, there is no need of acceptance (qabal). 
He said: The marriage of a male and female slave without the permis-

sion sion of their master is suspended subject to ratification (mawqaf ). If   

27The contract of agency  (wakalah) in the case of commercial transactions ditsrtaicntt 
. 

guishes between the hukm (legal effects) of the contract and the tiuqiiq of a c°11  that  
The huquq belong to the agent and the hukm to the principal. The Author is saying 
this distinction is not made by the contract of agency in the case of 

 a woman 

the marriage is permitted, but if 
he refuses, the mar-

in marriage 

(unauthorised agent), 

void. Likewise, if a man gives away 
rinia.athgsetoeburetrchacietmirficeeossnsent or a man without his consent. 

This is so in our view. 
Each 

 will be concluded when 
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as suspended (mawqaf") subject to ratification. Al-Shafil (God bless him) 
said that all the transactions of the unauthorised agent (futiiili) are void, 
because the contract is concluded for giving rise to its legal effects, but the 

fuduli does not possess the power to establish the legal effects, therefore, 
his action is superfluous. We maintain that the rukn (essential element) 
of the transaction has been issued by one who has legal capacity and this 
is associated with the subject-matter. As the conclusion of the contract 
causes no harm, it is concluded as mawqUf so that if there is a securable 
interest in it, the contract may be executed. The legal effects (hukm) of 
the contract can be delayed till after the conclusion of the contract. 

If a person says, "Bear witness that I have wed such and such 
woman," and when the report of this reaches her she ratifies it, the con-
tract is void. If another person says, "Bear witness that I have wed such 
and such woman to him," and when the report reaches her she ratifies 
it, the contract is valid. The same rule applies if it is a woman who says 
all this with respect to a man. This is so according to Abli klanifah and 
Muhammad (God bless them). Abu Yasuf (God bless him) says that if 
a woman marries herself to a person who is absent and he ratifies it on 
mthietteredpoonrt reaching him, the contract is valid. The net result of this is 

jurists, witthheAbbausisYoafs. 

that a person cannot act as an unauthorised agent from both sides or a 
f'44/1 from one side and a principal from the other, according to the two 

ct takes 
place between two fuclulis or between one fuduli and a principal, it is per- 
mitted 	

(God bless him) disagreeing. If a contra 

were ordered to do so from both sides, h , t–e contract would be valid, thus, 
When he 

	consensus (tjtna-̀ ). He (Abu-  Yasuf) argues that if he 

e acts as a fudi-41/ from both sides, the contract is suspended. In this L 
well as manumission 'n return contract similar to khur and divorce as we 

h e 'urn for wealth.' The two jurists argue that what is present here is one-half 
of  , 

half is abs nt Now 	 ended till after 
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4-Pr the contract and this is the half of the one present, while one- half is 

 these cases, the sighah expressed from one side is valid. Examine  the rest  of 
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the session of the contract as in the case of bay', as distinguished from the 
person receiving an order from both sides as his statement is transferred 
to the two parties to the contract. What takes place between fudtilis from 
two sides is a complete contract and so also kW' and its sister cases as 
it is a unilateral oath (promise) on his part that is binding, therefore, the 
transaction is complete with it. 

If a man orders another that he should wed him to a woman and 
he marries him to two women through a single contract, marriage with 
none of the two is binding on him. The reason is that there is no basis 
for the execution of the contract of both together due to violation of the 
order, nor is there a basis for execution of the contract of either with-
out one of them being ascertained (as the wife) due to the absence of a 
priority between the two, thus, what is ascertained is separation. 

If a ruler orders a person that he should marry him to a woman and 
he does so with a slave girl belonging to another, the contract is valid, 

according to Abu Hanifah (God bless him) on the basis of the unqualified 
command and the absence of a suspicion of vested interest. Abu Yusuf 
and Muhammad (God bless them) said that it is not permitted unless 

he weds him to a woman of equal status. The reason is that the absolute 

command is diverted towards what is reasonable in practice and that is 
marriage with one of equal status. We would say that `urf is equal here29  

or it is one that pertains to practice, thus, it is not suitable as a qualifying 

factor. It is mentioned in the topic of wakalah that the acknowledge-

ment of equal status here is based upon istiljsan in the opinion of the 

two jurists, because no one is completely helpless in marryingwannyhtoynpee 

of spouse, thus, where help is sought it is usually for marriage 

 

of equal status. God knows best. 

29That is, marriages are concluded both with freewomen and slaves. 

Chapter 56 

Mahr (Dower) 

The contract of nikah is valid even if no mahr is named in it.' The reason 
is that nikah is a contract of joining and union in its literal meaning and 
is, therefore, complete with two spouses. Thereafter, mahr is obligatory 
(wafib) according to the sharrah2  as an expression of the sanctity of the 
subject-matter. Consequently, there is no need of mentioning it for the 
validity of the nikah. The same rule applies3  if a man marries the woman 
with the stipulation that there is no mahr for her. This is based on our 
explanation. Malik (God bless him) disagrees with this. 

The minimum mahr is ten dirhams. Al-Shaffi (God bless him) said 
that an amount that can lawfully be a price in bay`4  can lawfully be the 
mahr for the woman. The reason is that it is her right and it is she who 
will determine its amount.5  We rely on the saying of the Prophet (God 
bless him and grant him peace), "There is no mahr that is less than ten."' 
The reason is that it is the right of the sharrah7  as an obligation and as 
an expression of the sanctity of the subject-matter, therefore, it has to 

tohliras
iast to be 

biteispozit  friikoemoth
boethr commutative or  synallagmatic contracts where a counter-

value has 

 quoting other jurists, says that there are seven names for mahr (nine 
according  to some). In the Qur'an, however, there are four names for it. The fist 
' al 14117 trnahtaeihssecond ,re ctfhot ernadcdoiintsi  tonroaahc) iiatohhfe(n4siiiktt4a)hh, tithss  aot 

considered 

sra 
and 

(h4e:2
seventh
5), t h e fourth sAfe;..riwi ay uhi  ( vr.0213.  75) ,30 .e 

51th,n  amount that can be the subject-matter of a gift according to Ibn klazin.r  
bin 	words, whatever amount is acceptable to the bride is valid as dower. The  

tr 	 equality of status. ishupwaertveorf
, is 

Ctroandsiitdioenredthdaat ,hitasAlp_rzeacyeidueld,  vinath3,e1c9a971906f. equal_ 

but is 	
is it is  

s a  right of th 
not the right of the woman as claimed by al-Shafil (God bless him), 

the sharrah in order to maintain the sanctity of the contract. 
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be fixed at an amount that has significance, and such an amount is ten 

dirhams reasoning from the scale (msab) for sartqah (theft). 

If an 
amount less than ten is named then she is entitled to ten, in 

our view. Zufar (God bless him) said that she is entitled to reasonable 

mahr (for a woman of her status), because naming an amount that is not 

suitable as mahr is the same as not mentioning it. We maintain that the 

error in such naming pertains to the right of the shart'ah and the shari'ah 
has required it to be ten. As for her own right, she has already agreed 
to what is less than ten so she agrees to ten as well.' Not naming the 

mahr is not a factor to be considered here, because she may agree to the 
passing of ownership without a counter-value sometimes out of respect, 
while at other times she may not give her consent for an amount that is 
substantial. If he divorces her prior to the consummation of marriage, the 
payment of five' becomes obligatory according to our three jurists (God 
bless them), while according to Zufar (God bless him), the payment of 

mut`ah becomes obligatory just like the case where he did not mention 

an amount. 
A person who names a mahr of ten or more dirhams, is under an 

obligation to pay what he mentioned if he consummates the marriage 

or dies (leaving her behind). The reason is that with consummation the 

delivery of the counter-value is established and it is for this that the 
counter-value was affirmed. With death the contract is terminated by 
reaching its end. A thing is established and affirmed by its termination 
with all its accompanying obligations. 

If he divorces her prior to having intercourse with her or seclusion 
with her, she is entitled to one-half of the named mahr, due to the words 

of the Exalted, "And if you divorce them before consummation, but after 

the fixation of a dower for them, then half of the dower (is due to 
them),  

unless they remit it or (the man's half) is remitted by him in whose hands 
is the marriage tie; and the remission (of the man's half) is the neares_to  , 

righteousness. And do not forget liberality between yourselves. For Go
d  

sees well all that you do."' The analogies in this case are conflicting. Tri 
husband has extinguished the ownership for himself of his own ch°ice' 

the subject-matter has been returned to the woman as a 

after the • 
8 	• 

.of her own 
e right of 400011046011111.11"4  

right. 	

al 

ei 	
the sharrah is met, she can demand an addition 

whole, therefore, 

Al-Hidayah 
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the governing source here is the text. The condition that it be prior to 

seclusion  is stipulated, as seclusion is like intercourse in our view, as we 

G  

 v e  

Edxoaelst endo, twilling.nam  ea 

mahr for her or he marries her If he marries her and 

 the 
 d 

on the condition that there is no mahr for her, she is entitled to dower 
that is reasonable (for a woman of her status) if he consummates the 

marriage or dies. Al-Shaftc i (God bless him) said that in case of death" 

nothing 

	

shall elaborate, 	
atn 

is obligatory, while most of the Shafi`i jurists maintain that it is 
obligatory in the case of intercourse. He (al-Shafil) maintains that mahr 
is purely her right,' thus, if she is able to negate it at the beginning of 
the contract she can negate it at its end. We maintain that mahr is an 
obligation as the right of the sharrah, as has preceded. Mahr becomes her 
right in the case of subsistence of the contract and in such a case she can 
relinquish it and not negate it. 

If he divorces her prior to consummation, she is entitled to mueah, 
due to the words of the Exalted, "There is no blame on you if you divorce 
women before consummation or the fixation of their dower; but bestow 
on them (a suitable gift), the wealthy according to his means, and the 
poor according to his means; a gift of a reasonable amount is due from 
those who wish to do the right thing."'3  Thereafter, this murah is obliga-
tory relying upon the command,'4  and on this point there is disagreement 
with Malik (God bless him). 

Murah is three dresses (that is, three parts of a dress) according to 
the apparel of a woman of her status. These are the shirt, head covering 
and the loin cloth. This estimate is reported from `A'ishah and Ibn 'Abbas 
(God be pleased with them).'5  His statement that it is "of a woman of her 
status" is an indication that it is her situation that is to be taken into 

Reordi 

account. This is the opinion of al-Karkhi (God bless him) on obligatory 
murah as a substitute for reasonable mahr. The correct view is that acting 

:Pri or to consummation. __ : 

upon the text, it is the husband's situation that is to be considered, and 

r an 2:236 
to the klanafi jurists, has preceded. 

'2The distinction between what is her right and what is the right of the shan 

	

wiseThe command 	 her gives rise to an obligation, unless another evidence indicates other  

`5 It is recorded 
 

vol. 3, 201.  ed by al-Bayhaqi from Ibn Abbas (God be pleased with both). Al-ZaYla 
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the text is, "The wealthy according to his means."' Thereafter, it is not to 
be in excess of one-half of the mahr that is reasonable for her, and it is 

not to be less than five dirhams. This is known through Kitab al-AsI. 

If he marries her without naming a mahr, but thereafter they agree 
about naming it, then, she is entitled to it if he consummates the mar-
riage with her or dies. If he divorces her prior to consummation, she is 

entitled to mut`ah. According to the earlier view of Abu Yasuf (God bless 
him), she is entitled to one-half of the sum named. This is also al-ShafiTs 
view. The reason is that it is the amount due, therefore, it is to be halved 
on account of the text. We rely on the reasoning that this wajib has been 
ascertained after the contract, which is reasonable dower and that cannot 
be halved. Likewise whatever has acquired the same position. The mean-
ing of the text that they recite is the obligation arising from the contract, 
because that is the obligation that is well known. 

He said: If he increases for her the amount of the mahr after the 
conclusion of the contract, he is bound to pay the excess. Zufar (God 
bless him) disagrees with this. We shall discuss this under the topic of 
the increase in price and the priced commodity, God willing. When the 
increase is valid, it lapses with divorce prior to consummation. Accord-
ing to the first opinion of Abu Yusuf (God bless him) it is to be halved 
with the original amount. The reason is that in their view halving is spe-
cific to the obligation arising out of the contract, but in his view the 
obligation arising later is similar to the obligation of the contract, as has 
already preceded. 

If she reduces for him the amount of mahr, it is valid. The reason is 
that mahr represents the subsistence of her right and a reduction in it is 
compatible with it while it subsists." 

If a person is secluded with his wife, and there is no obstacle in the 
way of intercourse, but thereafter he divorces her, she is entitled to the 
complete mahr. Al-Shafici (God bless him) said that she is entitled to 
one-half of the mahr, because the subject-matter of the contract becomes 
payable due to intercourse, thus, full mahr does not accrue without it. 
We maintain that she has submitted the counter-value by removing all 

'6  Qur'an 2:236 
'7That is, she is relinquishing part of the amount that became due as the right of the 

sharrah. 

, her right m the 
that is all she could do. Consequently, h 	'gh . 

ereroga-

's established on the analogy of bay' (exchanges)u,': ter-value 1  counter-value  
Seclusion is proper (valid) if either one of them is ill, fasting during 

Ramadan, or is in the state of itiriim due to the obligatory or 

ttoh  raYt i. h  
if he divorces her she is entitled to one-half of the mahr. The reason is 

obstacles and 

that all these things are obstacles. As for illness, the meaning is an illness 
that prevents intercourse and with this is linked injury through it. It is 
said that the illness of the male does not exclude contraction of the organ 

saanid being listless, whereas the above detail is about her illness. The fast-

ing of Ramadan includes what is binding due to qada' and kaffarah, while 
ihram includes what will lead to dam, the vitiation of rites and qada' due 
to intercourse. Menstruation is an obstacle by nature as well as the law. 

If one of them is fasting voluntarily, then she is entitled to the whole 
mahr. The reason is that it is permitted that it be broken without an 
excuse, according to the narration of al-Muntaqa.' 9  This view about mahr 
is sound. The fast of qada' and nadhr (vow) is like a voluntary fast, 
according to one narration, because there is no expiation in it. Sal& has 
the same status as sawm with the fard of one being like the fard of the 
other and nail like the nail. 

If a man with amputated genitals is secluded with his wife and then 
divorces her, she is entitled to full mahr according to Abu Hanifah (God 
bless ins haihmilL. Thisezo jurists say that he is liable for one-half mahr, because 

(God bless 

	more severe than that of the sick person. This is distin- 
dguepisehneddsfruom the case of the 'innin (impotent person), because the rule 

to whom it ' 

He said: 

upon the soundness of the organ. According to Abu Hanifah 

all these • issues 

him), is 

	

is due from her is submission in favour of the one 
is due, and this she has brought about." 

the womb being 

, eb  lys wayi a b liable of for undergoing the waiting period Ciddah) in 
pos- sibility of precaution based upon istihscin due to the pos-

eing occupied. As ̀ iddah is the right of the sluff' and 

3That is bv d 19Akiakin;' 	e 'very of possession. 
bream the 
	

al-Shahid's book. According to other narrations, it is not permitted to r 
fast without an excuse. 

rightrthhaat she 
t her due. 

has completed her part of the contract and is not to he deprived of her 
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the child,' therefore, the claim (of no intercourse) is not to be taken as 
true for negating the right of the third party (the child). This is distin-
guished from mahr, as that is wealth and does not require precaution for 
its imposition. Al-Quduri (God bless him) has mentioned in his com-
mentary' that the obstacle, where it is legal," gives rise to ciddah due 
to the existence of the ability to undertake sex in reality, and where it is 
actual like minority and illness, it does not give rise to `iddah due to the 
absence of actual ability of undertaking intercourse. 

He said: Mut`ah is recommended for each divorced woman except for 
one, and she is the one whom the husband has divorced prior to inter- 

course when he had named a mahr for her. Al-Shafil (God bless him) 

said that it is obligatory24  for all divorced women, except for this woman 

(excluded). The reason is that mut`ah is obligatory to establish goodwill 
on the part of the husband, because he has cast her into the brutality 
of separation, except that in this particular case there is one-half of the 

mahr in the nature of mut`ah. The reason is that divorce is revocation in 
this situation, and mut`ah cannot recur. Our reasoning is that mut`ah is 

a substitute for mahr that is reasonable in the case of a woman who has 
been divorced prior to intercourse without naming the mahr, as in this 
case reasonable mahr is extinguished and mut`ah is made obligatory. As it 

is the contract that gives rise to compensation, therefore, it is treated as a 

substitute. A substitute cannot be combined with the original imposition 
nor even be a part of it, thus, mut`ah cannot be imposed along with a 

part of the ma hr. Further, he has not committed an offence in subjecting 
her to this ordeal, therefore, a penalty cannot be associated with his act. 
Accordingly, mut`ah belongs to the category of equity. 

If a man gives away his daughter in marriage to another on the con
- 

dition that the other wed his daughter or his sister to him so that] on 
 

contract be a counter-value (compensation) for the other contract
,  then,  

the two contracts are valid, and each woman married is entitled w re a
.  

sonable mahr (according to her status). Al-Shafil (God bless him) sald  

'fare  of 
'It is important to note that Islamic law attaches great significance to the we . 

the child. In  this  case, the right of the child is being recognized even before its bit a  claim 
is being associated with the right of the sharrah, that is, it is protected 

as the  
the skit-rah. 
'That is, the commentary he wrote on Mukhtasar al-Karkhi. 
z
3 

Like fasting and menstruation. 
z4That is, it is obligatory not recommended.  

one-half 
onoftrtahcet 

in this relationship, thus, 

two contracts are void, because he has deemedoon
f 

joint sharing 
sthbaersubject  

as mahr what 

sba nd ta qt 
there 

 the otherb 
be  n 

 
no 

jaol f 

the imposition is void. We maintain that he has named 

iogtshofnaontodimittkshavpaehasolid as mahr. Consequently, the contract is valid and reasonable 
mahr becomes obligatory. It is as if he had mentioned khamr or khinzir. 
Further, joint sharing cannot be established without entitlements (of util-
isation). 

' If 	marries a woman on the condition that she serve him 

f  

year or on the condition of teaching him the Qur'an, then, she is 

i os oj  of  a 

one  
entitled to reasonable mahr. Muhammad (God bless him) said that she 
is entitled to the value of one year's service. If a slave marries a (slave) 
woman with the permission of her master that he will serve him for a 
year, then, the contract is valid and she is entitled to (the value of) his 
service. Al-Shafi`i (God bless him) said that she is entitled to (the value 
of) instruction of the Qur'an and service in both cases. The reason is 
that in his view, where it is valid for something to have compensation, 
contingent upon a condition, it is suitable for being mahr, because it is 
through this that compensation is realised." It is as if he married her for 
serving another freeman with his consent or upon the condition of the 
husband tending her sheep. Our reasoning is that what is prescribed (in 
nikii/J) is seeking them in return for wealth and instruction is not wealth. 
Likewise, all benefits (manay) according to our principle. Service by the 
slave is such seeking through wealth as it includes submission of his body. 
The case of the freeman is not the same. Further, service of the husband 
who is a freeman is not permitted as an entitlement through the contract 

permission and

insofar as there is a reversal of duties as distinguished from 
the service of 
tion  i , in  such 

narratiot another freeman with his consent as there is no contradic- 

slave, be 	a case. It is also distinguished from the case of service by the 

i 	

cause he serves his master, that is, where he serves her with his 

therefore  
ng sheep, 

on and his order. It is also distinguished from the case of tend- 

lli 

 
therefore, 	is no contradiction. Further, one 	

l:', because that amounts to the management of family matters, 

_ 	
er rule it 

bless  L • 1  n 	 the thing on. Thereafter, according to the opinion of  

-i a valid as mahr. 

as,n 	

it is forbidden  

the value of the service becomes obligator 

1 a co 	° earli 	 d that 

	obligatory, because 

according to 

"Imoditl, i., 	was state t at anyt ing 	

f Muhammad (God 
because 

IC 	
that can serve as a price or a priced 
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named is wealth, however, he is unable to deliver it due to conflict. Thus, 
it is like marrying on the condition of delivering another's slave. Accord-
ing to the opinion of Abil Hanifah and Abil Yiisuf (God bless them), 
reasonable dower becomes obligatory, because service is not wealth as 
there can be no entitlement to it under any circumstances. It, therefore, 
amounts to naming the mahr in terms of khamr and khinzir. The reason is 
that their valuation through the contract is due to necessity. If its delivery 
cannot become obligatory through the contract, its value is not known. 
What remains is the original rule and that is the payment of reasonable 
dower. 

He marries her on the condition of paying one thousand, and she 
takes possession of the thousand, but then makes a gift of them to him. 
Thereafter, if he divorces her prior to consummation, he has recourse to 
her for five hundred. The reason is that the substance of what became due 
to him on account of the gift has not reached him, because dirhams and 

dinars are not ascertained in contracts and their revocation. The same 
applies if the mahr is stated in cubic measure or weight or something else 
that becomes a liability attached to the dhimmah when it is not ascer-

tained. 
If she did not take possession of the one thousand until she made a 

gift of them to him, and he then divorces her prior to consummation,  

none of them is to have recourse to the other for anything, according to 

all three jurists. On the basis of analogy he has recourse to her for one-half 

of the sadaq (dower), and this is the opinion of Zufar (God bless him). 

The reason is that he delivered the mahr that belonged to him on the 

basis of relinquishment. Thus, the woman is not absolved of what he was 
entitled to due to divorce prior to consummation. The basis for 

istihsan 

is that he has received the very thing to which he was entitled to due to 

divorce prior to consummation, and that is the waiving of the liabili wh
ty f

en 
or 

one-half of the mahr. The difference of cause is of no consequence  

the objective is achieved." 
If she takes possession of five hundred and then 

makes a gift of the 

entire one thousand, the amount taken into possession 
and the rernracines 

ing, or she makes a gift of the remaining amount, after which hethdievooth er 
her prior to consummation, none of them is to have recourse to 

for anything, according to Abu Hanifah (God bless him). The two jurists 

'That is, the waiving of liability for one-half.  
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say that he has recourse to her for one-half of what she tosotk a
inttP;issftees; 

a counter-value. This does not give rise to recourse upon d.  

has been attained and that is the safety of one-half of the 
sadaq without 

According 
di is nag  reduction 

 Abu 
tt :.ii ot in aanni fda hi is 

sion, giving the rule of the whole to the partg.iThnalearmeausuonnti 
(litdedblteosths heimor)i,  

the objective ofivthoercheufabnand ad 
in thecontract. 

reduction is not to be linked to the contract itself in the case of 
nikah. 

Notice that the excess is not linked to the contract so that it is not halved. 
If she had made a gift ofless than one-half and had taken possession ofthe 
rest, then in his view he would have had recourse to her for the complete 
one-half, while in their view the amount taken into possession would be 
halved. 

If he marries her on the condition of giving her goods and she does 
or does not take possession of the goods, but then gifts them to him, after 
which he divorces her prior to the consummation of marriage, he is not 
to have recourse to her for anything. On the basis of analogy, which is the 
basis of Zufar's opinion (God bless him), he is to have recourse to her for 
half the value of the goods. The reason is that the obligation is to return 
one-half of the corpus of the mahr, as has been established earlier. The 
basis of istihsan is that his right upon divorce pertains to the securing 
of one-half of the mahr taken into possession by her, and this one-half 
has reached him. Accordingly, she is under no obligation to pay anything 

The reason is h 

attached to the dhimmah as a liability, then the response is the sam 

to her husband, in which case the counter-value has reached him. 
(dayn), and it is also distinguished from the case where she sells the goods 
in its place. This is distinguished from the case where the mahr is a debt 

If he marries her for a mahr consisting of an animal or for goods 
same. 

This is due to the fact that uncertainty in 

on is t at what is taken into possession has been ascertained.  for 
return. .-r• 	! , 

n 
	subjected to ascertainment is as if it is the am

thoeucnontra 
t that has been 

contract of inkafi 
when sub' 

will not  

t , ask heretoinip 

marries her for a mahr of one thousanr on the condition that 
he 	

not take her out of the city28  or on the condition that he will no 

27This means that the sum of one thousand is less than the dower that
she is actually 

imposes the tpesaiymdenencet oouftasihdeugtheecity amount instead,h 
mahr. 

 especially when the condition is not linked to 
the 

that too should be 
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take another wife,29  then, if he abides by the condition she is entitled to 

the sum named. The reason is that the amount is suitable as mahr and e  
her consent is complete with respect to it. 

If he marries another woman or takes her out of the city, then, she  
is entitled to reasonable dower (according to her status). The reason is 
that he named things that are beneficial for her. When these are lost, her 
consent becomes non-existent with respect to one thousand. The reason-
able dower will then be made up as in the case where respect and gifts are 
mentioned with the one thousand. 

If he marries her for a thousand on the condition of keeping her in 
the city and for two thousand if he takes her out of there, then, if he 
keeps her there she is entitled to one thousand and to reasonable dower 
if he takes her out of there, but it is not to exceed two thousand and is 
not to be less than one thousand. This is so according to Abu Hanifah 
(God bless him). The two jurists have said that both conditions are valid, 
so that she will get one thousand if he lets her stay in the city and two 
thousand if he takes her out of the city. Zufar (God bless him) said that 
both conditions are void and the woman is entitled to reasonable dower 
that is not to be less than one thousand and is not to exceed two thousand. 
The basis for this rule pertains to the topic of ijarah (hire) in the context 

of the statement: If you stitch it today you have a dirham, but if you do it 

tomorrow you have half a dirham. We shall elaborate it, God willing. 
If he marries her on the condition that he will give her this slave or 

that other slave when the first has a lesser value and the other a higher 
value, then, if the dower that is reasonable for her is less than the lesser 

f  

of the two slaves, she is entitled to the slave with the lesser value, but 
it is more than the slave with a higher value, she is entitled to the slave 
with the higher value. If the reasonable dower is in between the values  

of the two slaves, she is entitled to reasonable dower. This is the position 

according to Abu Hanifah (God bless him). The two jurists said that 
s
he 
 

is entitled to the slave with a lesser value in all these cases. If he divorces  

her prior to consummation of her marriage, she is entitled to one-half of 
the slave with the lesser value, in all these cases, on the basis of consen 

sus (ijma`). The two jurists maintain that recourse to reasonable 
dower Is 

d of 
29The cases discussed above and some that follow may be instructive for the "In   

conditions that may be imposed by a woman in a pre-nuptial agreement. The cases show 5  

that any kind of condition may be imposed and if the husband accepts such conditions 
he will be bound by them. In case of violation, he will have to pay the compensation.  

because of the difficulty of prescribing the named dower, while it is 
possi-ble to prescribe the lesser value as the lesser value is certain. This becomes 

similar to khur and :tag (manumission) in exchange for wealth. Accord-
ing to Abu I-janifah (God bless him), the original imposition is that of 
reasonable dower as that is the mean value, and moving away from it 
depends upon the validity of the named dower. This has become vitiated 
due to the existence of uncertainty, as distinguished from khur as well 
as manumission in exchange for wealth for there is no substitute for the 
counter-value. The reasonable dower, however, if it is more than the slave 
of the higher value, then the woman has agreed to the decrease. If it is 
less than the slave of the lower value, then, the husband has agreed to the 
increase. The obligation in divorce prior to consummation in such a case 
is mueah, while one-half of the value of the cheaper slave is in excess of 
this in practice. This is imposed as the husband has acknowledged the 
excess. 

If he marries her offering an animal that is not described, the 
counter-value named is valid, and she is entitled to an animal of aver-
age quality, while the husband has an option either to give her such an 
animal, or if he likes, to give her its value. The Author (God bless him) 
said that the concept underlying this issue is that the thing named belongs 
to a species of animal without a description of the animal, for example, if 
he marries her for a horse or a donkey. If, however, he does not mention 

are commutative

species, like marrying her for "an animal," such naming is 
not permitted and reasonable dower becomes obligatory. Al-Shafil (God 
bless him) said that reasonable dower is due in both cases. The reason is 
that in his view what does not qualify as a price in bay' (exchange) can-
not qualify as the named mahr in a contract of nikah, as both contracts 

utative contracts. In our view, Micah is a contract of exchange 

ofe co 

  

binding 
wealth for something that is not wealth,3° therefore, we have made it 

vitiated 	
with wealth at one end from the start so that it does not become 

We thendue to uncertainty, as in the case of diyah and acknowledgement. 

average qyucaoliinti: 

is known; 
stipulated that the named mahr be wealth whose average type 

occurs b 
	 and 

I ǹawn; and this in order to secure the interests of both parties. This 

aver-_ 

"Om the because in  such 

upna ri aa cit i onng  of the s p(egcoi eosd, faonrdwt at dh i)n.  it are good, bad 

case where there is vagueness about the speTciheiss, 
biseciciastinguished 

bit Is a bilateral contract, but not a commutative or synallagmatic contract 
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a case there can be no average type due to a difference in species. Tohe.ch
iee 

is also distinguished from bay' (exchange) as that is based upon pressuris- 
ing and haggling. As for nikalj, it is based upon mutual compassin  
option is given to the husband, because the average quality is not known  
except by value, and this serves as the basis for payment, whereaspoaslli is 
serves as its own basis (as in the previous case). Accordingly, an option  
granted (in this case). 

If he marries her for a dress that is not described, the woman is 
entitled to reasonable dower. The meaning here is that he mentions a 
dress, but does not add to the description. The interpretation is that this 
amounts to uncertainty with respect to species, because dresses are of 
different types. If he mentions a type, for instance like a dress from Hira, 
such a term would be valid, while the husband will be given an option, as 
we elaborated. The same applies if he gives the description of a very high 
quality dress, according to the Zdhir al-Riwciyah, because such a dress 
cannot be considered a fungible commodity. Likewise when he names a 
thing subjected to cubic measure or weight where he mentions its species, 
but not its quality. In case he mentions its species as well as quality, he is 
not to be granted an option, because the described item covers both types 
(currency as well as fungible commodity) and is established as a liability 
in the correct form. 

If a Muslim marries with khamr (wine) or khinzir (swine) as mahr, 

the nik4 is valid, but the woman is entitled to reasonable dower. The 

reason is that a condition for the acceptance of wine is a void condi-
tion. Accordingly, the nikah is valid and the condition is rejected. This 
is distinguished from bay' (exchange), because it is rendered void due to 

fasid conditions. As the naming of such a mahr is not valid, insofar as the 

named thing is not wealth with respect to a Muslim, reasonable dower 
becomes obligatory. 

If he marries a woman on the condition of giving her "this jug of 

vinegar;' but it turns out to be wine, then she is entitled to mug) 
able dower, according to Abu Hanifah (God bless him). The two ju

ris tss 

said that she is entitled to vinegar of the same weight. If he marries 
her 

for "this slave," but he turns out to be a freeman, reasonable dower  

payable according to Abu Hanifah and Muhammad (God bless theni)  
while Abu Yasuf (God bless him) said that value is to be paid. Au' 

Yi.isurs reasoning is that he offered her wealth and then became unable 

therefore, its value is due, or a similar o
itremto ifeilitviesrya. 

rn 

that is its definition. It is as if he married by offering wine or a freeman. 

to deliver it, 

g to it have been combined, therefore, the indication i 

Abu anifah (God bless him) said that in this case naming the item and point-

odity. It is just like a named slave dies pri 

is tobe taken 
into account as it is more expressive in identifying the objective, 

Muhammad (God bless him) said that the rule is that if the named thing 

fun- 
gible commodity. It 

 
fr  

is one that is of the same category as the thing pointed to, the contract 
is linked to the thing pointed out. The reason is that the thing named 
can be found to exist in the thing pointed to, and conforms to it in its 
essence and description. In case the thing pointed to is different from the 
named thing, the contract is linked to the thing named, because the thing 
named is like the thing pointed out but does not conform to it. Naming 
a thing is more expressive in defining a thing insofar as it identifies the 
form of a thing whereas an indication identifies its substance. Do you not 
see that if a person buys a gemstone on the condition that it is a ruby, but 
it turns out to be glass, the contract is not concluded due to a difference 
in species. If he buys it on the condition that it is a red ruby, but it turns 
out to be green, the contract is concluded due to the unity of species. In 
our issue, the slave with the freeman are one species due to the lack of 
difference in benefits, while vinegar taken with khamr are two separate 
species due to a vast difference in purposes. 

If he marries her for "these two slaves," when one of them turns out 
to be a freeman, she is only entitled to what remains if his value is equiv-
alent to ten dirhams, according to Abu Hanifah (God bless him), because 
he is the one named. The payment of the thing named, even when it turns 
yout to be less in value, prevents the payment of reasonable dower. Abu 

tpiays its value. 

us_ uf (God bless him) said that she is entitled to the slave and the value 
of the freeman had he been a slave. The reason is that he had offered her 
two slaves  in sound condition. As he is unable to deliver one of them, he 

a 

that   if ftbhoe  both awseorneafrb  

re  n from Abu Hanifah (God bless him), that she is entitled to the slave 
Muhammad (God bless him) said, and it is also a narra-

tion 

 and the balance of her reasonable dower if her reasonable 
son 

is 
 co — 'Tics to more than the value of the remaining (slave). Thelirea- 

beenisth 

nComplete
Paid' in his view. Thus, when one of them is a slave, it is necessary t-  	

reasonable dower. 

 rt.he entire reasonable dower would have  
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If the qcidi pronounces separation between the two spouses  

obligatory 

a

hry 

pnr 

does 

.o
r to 

sexual intercourse, there is no mahr for the woman, because mahr 
 due not become obligatory by the contract alone. It becomes N.  

to the acquisition of the benefits of physical contact. The same applies  

 to   seclusion and after, because seclusion does not establish the facilitating  
of contact, thus, it cannot be a substitute for intercourse. 

If the man has intercourse with her, she is entitled to reasonable 
dower that is not to exceed the named dower, in our view. Zufar 
(God bless him) disagrees as he considers it analogous to vitiated bay 
(exchange). We maintain that what is acquired is not wealth:" it is only 
assigned a value by being named. If it is in excess of reasonable dower, the 
excess is not due on account of the absence of valid naming, but if it is less 
than it, the excess over the named thing is not due to the absence of nam-
ing. This is distinguished from bay', because in that case it is marketable 
wealth in itself, therefore, its counter-value is estimated by its value. The 
woman has to undergo the waiting period (`iddah), by linking the suspi-
cion of intercourse to the reality as a measure of precaution and in order 
to avoid the confusion in lineage. The commencement of the waiting 
period is reckoned from the time of separation, and not from the last 
time of physical contact. This is the sound view, because it is imposed 
on account of the semblance of nikah and its extinction through separa-

tion. The lineage of her child is established. The reason is that caution 

is exercised in establishing the lineage for the welfare of the child. Thus, 
the proof is to be based upon what stands proved in some respects. The 
period for purposes of lineage is to be reckoned from the time of inter-
course, according to Muhammad (God bless him), and it is this view that 
is chosen for fatwa (today), because a vitiated nikah does not lead to it, 

when the decision is based upon it. 
He said: The reasonable dower of the woman is to be estimated in 

the light of the dower of her sisters, paternal aunts and the daughters 
of 

paternal uncles, due to the saying of Ibn Mas`ud (God be pleased with 
him) that "she is entitled to the dower paid to the women of her famil

y 2  

without increase or decrease, and these are women related to the father. 
Further, a person belongs to the race of his father, and the value of a 

"In conformity with the rule that the contract of nikah is not a commutative con-

tract. 
"It is recorded by the compilers of the four Sunan. The version in al-Tirmidhi is 

usually referred to. Al-Zayla`i, vol. 3, 201. 
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thing is kno
wn by looking at the value of its genus. Her mahr is not to 

b  
in  the light of the mahr paid to her mother and maternal 

aunts, 
estimated 

 ff atney do not belong to her tribe, on the basis of our explanation.  

If the mother belongs to the tribe of her father, like being the daughter 
uncle, then, in such a case her mahr is worked out on the 

insofar as she belongs to her father's family. In case of 
rboeafasilisio

ss paternal 

 of a hte  reasonable dower 
 mahr, 

 oawe; it will be considered whether two women are equal in 

age, beauty, wealth, intellect, religion, land and time period. The reason 

is  that reasonable dower differs on the basis of these attributes. It also 
differs on the basis of a difference of territory and time. The jurists said 

that equivalence in terms of virginity or otherwise is also to be taken into 

account.  
guarantees the payment of dower, his guarantee is valid. 

l  f  the wall 

The reason is that he is one of those persons who are eligible to be bound, 
and he has added this to something that accepts guarantee, therefore, it is 
valid. 

Thereafter, the woman has an option to demand it either from her 
husband or her wall, in accordance with the terms of other types of 
kafalah (surety). The wall when he pays it has recourse to the husband, 
if he had ordered him to provide surety, as is the procedure in kafalah. 
Likewise, this guarantee is valid even when the wife is a minor. This is 
distinguished from the case where the father sells the property of the 

that the 

and 

waiving 

guarantees the price. The reason is that the wall is an advo-
cate and the means of expression in nikah, whereas he is the one who is 
aitifunttdhheiosrrtialdtyn(g .th_e contract and directly undertaking the dealings, so that 
tillihendoeralanings and performance of the contract33  revert to him so much so 

acorindtrMacuth.. 

take Possession 

 guaran
tor on 

the price, after the attaining of majority by the minor. 
guarantee is valid (for bay') it is provided on his own account. The 

by virtue 
wilayah) of taking delivery of the mahr belongs to the father 

of his being the father, and not because he has undertaken the 

delivery of 
oyr  uonn 

his 

s  see 

 account. 

 that  h e does not possess the authority to take 
„_. 	the mahr after she has attained majority. Accordingly, he is 

'11'4  is, the 1,1uqUq of the contract belong to the agent. 
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He said: The woman has a right to deny access to herself  

ascertain  

has taken her mahr, and she can prevent him from taking 1 
the house, that is, from travelling with her. She can do this to 	• 
her right in the counter-value, just as the right of the husbanidr—faeh

lincrtas°t1sillibisekhoneef ascertained in the other counter-value. In this case, the cont 
bay'. The husband does not have the right to prevent her from 

travelling 
and going out from his house in order to visit her family until h 

paid promptly by him, because  
her the entire mahr, that is, the part to be 'd 

	he pays    

the right of confinement is for claiming what is due to him,34  but he does 
not have this right to what is due prior to payment. If the entire mahr is 
deferred, she does not have the right to deny access to herself, as she has 
relinquished her right due to deferment, as in the case of bay' (exchange). 
Abu Yasuf (God bless him) disagrees with this. 

The response is the same where he has had intercourse with her, 
according to Abu Hanifah (God bless him). The two jurists said that 
in such a case she does not have the right to refuse access to herself. 
The disagreement turns on whether the intercourse was with her con-
sent. Consequently, if she is coerced, is a minor or is insane, she does not 
lose this right against restriction on the basis of unanimous agreement. 
The same disagreement applies to seclusion with her consent. On these 
issues depends the right of maintenance as well. The two jurists reason 
that the subject-matter of the contract has been delivered to him com-
pletely through consensual intercourse once and through seclusion. It is 
through this that the entire mahr stands established (for claim), and she 
no longer has the right to refuse access, just like the seller where he has 

delivered the sold commodity. The Imam (God bless him) argues that she 

has refused access to what amounts to a counter-value. The reason is that 
each intercourse is a transaction in protected subject-matter and it 

will 

not be left devoid of counter-value due to its significance for protection. 

The affirmation of the mahr after a single intercourse is due to the uncer-

tainty of what is beyond it, therefore, the known counter-value cannot 
be adjusted against an unknown return. Thereafter, when another inter-
course occurs it becomes known and stands adjusted. The tnahr in this 

c of a 
way becomes a counter-value for the whole. This is similar to the cas 
slave who has committed an offence. The whole slave will be delivered 

in 

34This in no case can be interpreted to mean confinement at all times. 
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lieu  of the offence. Thereafter, if he commits another offence and another, 

move her to where he likes, 
the Exalted, 

her 
aht hmeeasdeh, c c roffhLeeent  nct  ehase 

women live (in 'iddah) in the 

.y  

sdhauemeiWilsewdsteytheill'nveeeahwrseeodyhroidanussllioipvefaeuti,hdoaccording to your means: annoy them not, so as to 
restrict them?'" It is said that he is not to move her to a land that is not 
her land, because being a stranger is painful. Such estrangement does not 

u  

occur in villages close to the city. 

He said: If a personmarriesawstoamteamneanntdisththeraetaftoferththe  they 
woman 

 differ about p to   

the err:eint'  ot hfehleer reasonable 
 admissible 

 dower. The legally admissible statement is 
that of the husband with respect to what is in excess of the reasonable 
dower. If he divorces her prior to intercourse with her, then the state- 
ment acknowledged is his with respect to one-half of the dower. This 
is the position according to Abu Hanifah and Muhammad (God bless 
them). Abu Yasuf (God bless him) said that it is his statement that is 
accepted after divorce and before it, unless he mentions an insignificant 
amount, by which he means something that is not known to be mahr 
for such a woman, and this is the correct view. Abu Ynsuf (God bless 
him) argues that the woman claims an excess and the husband denies it. 
The acceptable statement is that of one who denies along with his oath,3° 
unless he mentions something that prima facie shows him to be a liar. 
The reason is that estimation of the benefits of physical access is essential, 
therefore, if something out of the claim can be awarded it will be without 
recourse to the named amount. The two jurists argue that the accept-
able statement in claims is the statement of the person whose claim is 
supported by the prima facie position; and it is supported here for the 
person claiming reasonable dower, because that is the primary obligation 
vinalauecoonf ttrhe  contract yoefinng is  ikaha.wItarresembles the case of the dyer disagreeing with 
the owner of the dress with respect to the wages of dyeing, in which the 

Thereafter, he mentioned here that after divorce prior to intercourse, 
the acceptable statement is his with respect to one-half of the dower. This is the narration of al-Jami' al-Saghir and Kitab al-As1. It is mentioned 
in 

al-larrie al-Kabir that reasonable mueah is to be awarded, and this is 

35Quein 65:6 

'A basic rule of procedure. 
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based on analogy constructed upon the view of the two jurists. The rea-
son is that mut`ah is due after divorce just like reasonable dower before 
it, therefore, it is awarded like the mahr. The reasoning for practice, reconciling  
between the two (the narration of Kitab al-As1 and al 

a 
 ' al-Kabir) 

for 

 

is that Muhammad (God bless him) stated the issue in Ki -ta
mi

b 
amounts of one thousand and two thousand when mut`ah, in 
does not reach such an amount, therefore, awarding it on this basis will  
not be useful. He stated the issue in al-Jami` al-Kabir with respect to ten  
and one hundred, where reasonable mut`ah was twenty. This is beneficial 
for a ruling. In al-Jamie al-Saghir, he remained silent about the amount, 
and it is construed to mean what is stated in al-Asl. The elaboration of 
the opinion of the two jurists, then, where the parties differ, while the 
contract of nikatz still exists, with the husband claiming the amount to be 
one thousand and the wife claiming it to be two thousand is: (i) if her 
reasonable dower is one thousand or less, the acceptable statement is his; 
(2) if it is two thousand or more, the acceptable statement is hers; (3) if 
anyone of them adduces evidence in both situations that evidence is to be 
accepted; (4) if both adduce evidence in the first situation, her evidence 
is to be accepted as she is proving an excess; in the second situation, it is 
his evidence that is to be accepted as he is establishing a lesser amount; 
and if her reasonable dower is one thousand and five hundred, both are 
required to take the oath—when they do take the oath, one thousand and 
five hundred are to be paid. This is the takhrij of Abu Bala al-Jassas al-

Rail-  (God bless him). Al-Karkhi (God bless him) said that they are to be 
administered the oath in all three cases, and thereafter reasonable dower 
is to be awarded. 

If the disagreement is about the naming of the amount itself, rea-
sonable dower is due on the basis of consensus (ijma`), as that is the 

view, it has become difficult to give a decision according to the am 

(Abu Yfisurs) primary amount according to the two jurists, and in his-(Abu—ount 

named, therefore, it is to be based on this. 

bless him), the acceptable statement is that of these heirs, unless they 

response is the same as that given for a dispute during their lifetime'  

mention a trivial amount. According to Muhammad (God bless him), 

the re 
if the 

dispute pertains to the naming of the mahr itself, then, according 
to AbuHanifah (God bless him), the acceptable statement is that of one 

who denies. The result is that a decision is not to be given on the basis of 
reasonable dower after their death, according to Abu Hanifah (God bless 
him), as we will elaborate later, God willing. 

If the spouses have died, and a mahr had been named for the wife, 
then, her heirs have a right to recover the amount from the husband's 

estate. If no mahr had been named for her, then, according to Abf, 
Hanifah (God bless him) there is nothing for her heirs. The two jurists 
said that the heirs are entitled to mahr in both cases. The meaning here 

is the named mahr in the first case, and reasonable dower in the second 
case. As for the first, the reason is that the named mahr is a debt liability. 
It has been established with death and is to be recovered from his estate. 
If it is known that she died first, his share out of this lapses. As for the sec-
ond, the reasoning underlying the statement of the two jurists is that the 
reasonable dower has become a debt liability for him just like the named 
dower. Accordingly, it cannot be waived due to death, and is like the case 
where one of them has died. According to Abu Hanifah (God bless him), 
their death indicates the termination of the relationship, then, according 
to whose dower will the qadi estimate the reasonable dower? 

If a person had sent something for his wife, and she claims that it was 
a gift, while the husband claims that it was mahr, then, the acceptable 

statement is his. The reason is that it is he who is passing the ownership 
and he knows best what type of ownership has been passed. How can it 
be otherwise for it is obvious that he is trying to meet an obligation. 

fa  0.ftthat chals'  

elaborated colagybi o'raAstedfo. 

.He said: The exception is food that is consumed in the.  house, in  
w_onidch cas- 

wbeilienbperheroe p a  repdinfoiorncothnsautmispatciocenp,tbeetaTushee Ties  aindiennglihfieerde a  s 

litwishesaaitdanthdatbwarhleayt, itshoebabcgcaetpotreyd on 
the

ehnutsbisanhdis hkasewae 
head 

mater, 	
shirt and so on should not be included in his reckoning of the 

r, because the prima facie position negates his claim. God knowsbest. 
 

If the dispute arises after the death of one of the spouses, the 
response is the same as the response during their lifetime, because the 
consideration of reasonable dower is not relinquished due to the death 
of one spouse. If the dispute arises about the amount after the death of 

 

both spouses, the acceptable statement is that of the heirs of the hus-
band, according to Abu Hanifah (God bless him), and even the claim of 
an insignificant amount is not ignored. According to Abu Yasuf (Go

d  
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56.1 DHIMMIS 

eir 

If a Christian man marries a Christian woman in exchange  
this valid th 	• 
her prior to cons 	• 

or something other than the mahr, when th.  is ard • 

the position 

 for 

consummation 

carrion  

then has intercourse with her or divorces he 	' 
or dies leaving her behind, she is not entitled to mahr. Likewise two ene-mies (marrying) in the dar al-barb (enemy territory). This is th 	' • 
according to Abd Hanifah (God bless him), and it is thevshieewboasf rtheaestwono. jurists about the two enemies. As for the dhimmi woman, 

 

able dower if the husband dies or has intercourse with her, and in case 
he divorces her prior to intercourse with her, she is entitled to meah. 
Zufar (God bless him) said that the woman in the case of two enemies 
in the dar al-harb is also entitled to reasonable dower. He argues that the 
sharrah has not prescribed the desire for nikah, except in lieu of wealth, 
and this sharPah is applied generally (as public law), therefore, the rule is 
to be applied to all. The two jurists argue that the residents of the enemy 
territory are not obliged to follow the ahkam of Islam, and the author-
ity of imposing the obligation is cut off due to the difference for the dar. 
This is distinguished from the case of the Ahl al-Dhimmah, because they 
have agreed to abide by our laws with respect to matters of mu'aniallit 
like zinc and riba. Further, the authority imposing obligations is estab-
lished due to the unity of the dar. According to Abu Hanifah (God bless 
him), the Ahl al-Dhimmah have not undertaken the obligation to follow 
our purely religious laws and those of the mu`iimalat about which their 

belief is different nor do they fall under the authority established through 
the sword and domination. All this is cut off for them on account of the 
contract of dhimmah. We have been ordered to leave them alone as well 
as what they practice by way of religion.37  They are, thus, like those in 

the enemy territory except in the case of zinc as it is prohibited in all 

religions. Riba has been excluded from their contracts due to the saying 
of the Prophet (God bless him and grant him peace), "Beware! Anyone  

who indulges in riba, between him and between us there is no contract 

37This is a basic qa`idah followed by the Hanafi school. The exceptions areziniimisd. 

riba. The Hanafi jurists, therefore, restrict the meaning of public law for the o Iwo 
Zufar (God bless him), on the other hand, is inclined to apply the 

sharrah as puebvleic law 
Zufar 

 in areas beyond the dar al-Islam, according to what the Author is saying. Nat  _11.71,  

less, the basis of recalling the judgment on rajm in Pakistan by the Federal Shari 
at 

 the grounds that zinc is a matter of personal law, is not a valid basis, according 
 

fiqh of the jurists. 	

"touthe 

mahr. It 

ah).,,38  His  (Muhammad's) statement in tehneeBgoatoinkn( Jiimi` 
a- 

in't:44es 
the 

 and silence there 

woman 

me aacnh it iheens these ifs kdhias disputed. 

If 

	

(wine) 

(of dhimrn 	• 
sag,a, - something nTn hgmeoactrhor 

correct 

 err esthan  cat  vdihemiwma 

is  

mater" 

that 
also  implies silence about it. It is said that about carrion  

If a dhirno 
or khinzir (swine) and thereafter both convert to Islam, or one of them 
converts to Islam, then she is entitled to khamr and khinzir. He means 

are two n"°arris-a°tnlioi 

thereby that these have been ascertained, and conversion to Islam is prior 
to possession. If these things have not been ascertained, then in the case 

of khamr she is entitled to its value, while in the case of swine she is enti-
tled to reasonable dower. This is the position according to Abu Hanifah 
(God bless him). Abu Yasuf (God bless him) said that she is entitled to 
reasonable dower in both situations. Muhammad (God bless him) said 
that she is entitled to value in both cases. The reasoning underlying the 
views of the two jurists is that possession confirms ownership in the thing 
taken into possession and in this it resembles a contract, therefore, it is 
denied due to Islam as is the case of a contract. The situation becomes 
like the case where these things have not been ascertained. The case of 
possession is, thus, linked with the case where there is a contract. Abu 

Yusuf (God bless him) says: If they were Muslims at the time of the 
contract reasonable dower would have been obligatory; the same applies 
here. Muhammad (God bless him) says: Naming of these things is valid, 
because the named things are wealth for them, except that delivery is pre-
vented on account of Islam, therefore, payment of value is obligatory, just 
Ilsiklaemif,  a named slave were to die prior to possession. According to Abu 
Hanifah (God bless him), ownership is ascertained and sadaq is com- 
opflet;ddablyththate i

s 	

itself. It is for this reason that the woman comes to 
possess the

where 

right of transaction in it. By possession the liability for loss of 
the sadaq is transferred from the husband to her. This is not prevented by 

session becomes 
ownership 

like the return of khamr that has been misappropriated. In the case 

is not ascertained, possession leads to ownership of the sub-

stance that is prevented due to Islam as distinguished from the case of the 

ecomes difficult in unascertained sadeiq, the payment 
for transactions arises due to possession. sion As pos 

t of value 

al-Animal is explicit in conveying this meaning. M-Zayla 
t, VOL 3, 203. 

bayd ibn 
SaujiaThnue.nttraictlaitbion is 

ni
gharfb in these words, but a tradition recorded by Abu V  
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does not become obligatory in the case of khinzir, because it is a non_ 
fungible thing and taking its value amounts to taking its corpus. This is 
not the case with khamr as it is a fungible commodity. If he divorces her 
prior to consummation, then those who impose reasonable mahr also 
impose mut`ah, while those who impose the payment of value impose 
one-half of it. God knows best. 

Chapter 57 

Marriages of Slaves 

The nikah of a male and female slave is not permitted without the per-
mission of their masters. Malik (God bless him) said that it is permitted 
for the male slave. The reason is that he possesses the right of divorce, 
therefore, he owns the right to contract nikah as well. We rely on the say-
ing of the Prophet (God bless him and grant him peace), "Any slave who 
marries without the permission of his master is a fornicator."' The reason 
is that in the implementation of their nikah is an admission of defects in 
the slaves, because being married is a defect in both the male and female 
slave.' Consequently, they do not possess this right without the permis-
sion of their master. 

The same applies to the mukatab3  slave. The reason is that kitabah 
leads to release from interdiction with respect to earning,4  and such inter-
diction remains with respect to nikah governed by the rule of slavery. It 
is for this reason that the mukatab does not possess the right of permit-
ting the marriage of his own slave. He does, however, possess the right 
to permit 

 

permit his female slave's marriage as that belongs to the category of 
earn; - ng (receiving her mahr and so on). Likewise a female mukatabah 

the vrdhfre tradition is reported from Jabir and Ibn Tmar (God be pleased with them). 
different versions versions are recorded by al-Tirimdhi, Abu Dawiid and Ibn Majah. A  

vol. 3,  

female,  's, a defect from the perspective of the sale of the slave. A 

—3-204.  

3 , tnIs likely to fetch a lower price, because of which marriage is deemed a defect. 
master byv%eukatab slave is one who has entered into agreement of kitiibah with his mas 

married slave, male of 

his  eannunopfs.which he buys his freedom from his master by paying in installments out of  

The r 'luster  earnings of 5 	the mukcitab belongs to the slave and is used for 

529 

paying off the 
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r ia ge  
of 

does not possess the right of her own marriage without thietthema 
permission o 

her master. She does, however, possess the right to permit 

ti 
applies to th 

of her own female slave, as we have explained. The same 
' 

mudabbar5  and the umm al-walad,6  because ownership in  
them subsists, 
tb If a slave marries with the permission of his master,them Tahher riesaea-debt attached to his corpus, and he can be sold for its recovery. 

 

son is that this debt is attached to the slave's body due to thebringingt  
about of its cause by one who is eligible to do so. The right works against  
the master due to the issuance of permission from his side, therefore, it is 
linked to the corpus of the slave to ward off injury to the creditors (own-
ers of debts) as in the case of trade.' 

The mudabbar and the mukatab are to work for paying off the mahr 
and are not to be sold to meet it. The reason is that ownership in them 
cannot be transferred from one person to another due to the subsistence 
of kitabah and tadbir.8  Consequently, the mahr is to be paid from their 
earnings and not from their persons. 

If the slave marries without the permission of his master, and the 
master asks him to divorce her or to separate from her, then, this does 
not amount to ratification of the marriage. The reason is that this direc-
tive carries the probable meaning of rejection, because the rejection and 
relinquishment of this contract are called divorce and separation. Con-
struing it in this way is suitable in response to the situation of a dis-
obedient slave or it is the preliminary meaning (divorce coming later), 
therefore, it is preferable to follow their construction. If he says, Give 
her a divorce that retains the right of retraction," then this amounts to 

ratification. The reason is that retraction after divorce is possible only 

after a valid nikah, thus, it affirms ratification. 

If a person says to his slave, "Marry this slave girl," and he ma t  r eiers_ 

her through a contract that is vitiated (fasid), thereafter, if he has m

. 

course with her, he is to be sold for paying off the 
mahr, according to 

5A mudabbar slave is one who is emancipated upon the death of his master. 
'A f 

o
male slave who has borne her masr a cd. 

7In her words, the slave is treated as an
te 

 encum
hil

bered asset. The idea cannot be used 

to say that the slave is now like a corporation with legal personality. Such 
reasooding Is  

flawed. Some scholars have tried to float the idea to justify legal personality 
in 

promote Islamic banking. 	 d tan*. an  
'The right of the master to sell them stands restricted due to kitabah 	

or er to  
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Aka Hanifah (God bless him). The two jurists said that it will be recov-

ered  from  him  
• if he is emancipated. The rule according to Abu Hanifah 

(Go
d bless him) is that the permission of marriage covers both vitiated 

the 

valid contracts, in his view. Thus, this mahr is established against 

h  

ma;ter. The two jurists maintain that permission applies 

only 

	

d contracts and not other types, therefore, the claim of mahr 
established against the interests of the master. It is to be recov-

iireee  n  b h 

recov- 

ered 
not 

 ifttr 

oo valid 

 

right 

 aolitf hhteselave after his manumission. The two jurists also argue that 

gjective of the contract of nikah is to enable chastity and protection 
in the future and this is only possible through a valid contract. Thus, if 
he were to take an oath that he will not marry, it will be construed to 
mean through a valid contract, as distinguished from the contract of bay 
(exchange), because some purposes are attainable in it through owner-
ship of the right of transactions. Abii Hanifah (God bless him) argues that 
the term is used in an unqualified sense and is, therefore, to be applied in 
this sense as in the case of bay'. Further, some of the objectives of nikah 
are attainable even through a vitiated contract of nikah, like lineage, the 
obligation of mahr, and the waiting period in case of intercourse. In addi-
tion to this, the issue of the oath is not applicable in such a way. 

If a person gets his ma'dhiin slave (authorised to trade on his behalf), 
who is under debt, married to a woman, it is valid. The woman will be a 
claimant for her mahr at par with other creditors.9  The meaning here is 
thofatthtehecontipkuahs  hofasthbeen concluded for reasonable dower. The underlying 
Wrheoiatwshoenytheinregwriisghhthtat fthtehbasis for the authority of the master is his ownership 

by the debtor and
reason that 

nal illness who the slave, as we will mention. Nikah does not conflict 
the creditors with the aim of annulling their claims, 

reside 

Le s a claimant at 

of 

 a nikah is valid, the debt becomes obligatory due to a 
cannot be rejected. The debt here resembles consumption 
and the case becomes similar to that of a debtor in termi- nal 
	marries a woman for reasonable dower and the woman 

n a par with other creditors. 
, A person 

who gives away his slave girl in marriage does not have to let her 	• 
ter. The  A. 	her husband's house, rather she is to serve her mas- 

ulrective for the husband is: whenever you get a chance you cohabit 
service  „: Witt her. The reason is that the right of the master in her 

re
mains and residence annuls this right. If he does permit her 

'Here aga
in, the slave is like an encumbered asset; not a corporation. 
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maintenance 

 house, but 

reside with him at his house, then she has the right to muaobf   

has a right to 

and residence, otherwise not, because maintenance is inual restric- tion to the house.' If he does permit her to stay at the h 

he subsistence 

but then it appears to him that he needs her services, ohet  

residence, just as it is 

claim them. The reason is that this right remains due t 
of ownership. Thus, it is not extinguished through resid 	' 
not extinguished due to her marriage. 

The Author (God be pleased with him) said: He" mentionsmarrinaguet 
permitted by the master for his male and female slave, but he does 

 
 

mention their consent. This is to be referred to the opinion of our school 
that the master has the right to compel them to marry. According to al-
Shafil (God bless him), the slave is not to be compelled. This is also one 
narration from Abu Hanifah (God bless him). The reason is that nikah is 
a personal right of a human being, while the slave is part of the master's 
property insofar as he is wealth, thus, the master does not possess the 
right to undertake his marriage. This is different from the case of the slave 
girl as he is the owner of her physical benefits, thus, he possesses the right 
to transfer such ownership. Our reasoning is that nikah is permitted for 
the improvement of his property insofar as it provides protection against 
zina, which is the cause of loss or deficiency, thus, he possesses this right 
on the analogy of the female slave girl. This is different from the case of 

the mukatab and the mukatabah as they have come to be associated with 

free persons for purposes of transactions in them, therefore, their consent 
is stipulated. 

He said: If a person gives away his slave girl in marriage and then 
kills her, before her husband has had intercourse with her, there is no 
mahr for her, according to Abu Hanifah (God bless him). The two jurists 
said that the husband is liable for her mahr to be paid to her master on 

the analogy of her death due to natural causes. The reason is that the 
woman killed has died within her (predestined) period and is treated as 
if she has been killed by a stranger. The Imam (God bless him) argue

s 
 

that he has prevented the counter-value from reaching, prior to the time 
of its delivery, therefore, he is to be given the recompense by preventing  

turn the counter-value due to him, and it is as if a free woman had tur 

apostate. Homicide in terms of the rules of the temporal world has 
been  

a general 
 wife is entitled to maintenance if she stays in her husband's house. Is this 

rule? 
"That is al-Quduri (God bless him).  

deemed destruction so that it gives rise to retaliation and blood money.  
The same applies to mahr (it is destruction for this too). 

If a  freewoman kills herself before her husband has had intercourse 

with her, she is entitled to mahr with Zufar (God bless him) disagreeing. 

He  considers this case on the analogy of apostasy and the killing of the 
slave girl by her master. The common attribute has been explained by us. 

We rely on the rule that the offence of a person against his own self is 

not acknowledged for the ahkam of this world (falls outside their ambit), 

thus, it is similar to her death due to natural causes.' The case is distin-
guished from the killing of the slave girl by her master, as that falls within 

the jurisdiction of the alikam of this world so that expiation is imposed 

in it 
person marries a slave girl, then, permission for ̀ azi (ejaculat- 

ing a ing outside the vagina) belongs to the master, according to Abu Hanifah 
(God bless him). According to Abu Yfisuf and Muhammad (God bless 
them), the right to permit 'azl belongs to her, because intercourse is her 
right so that the authority to demand it belongs to her. In `azi there is a 
dimunition of her right, therefore, her consent is stipulated just as it is 
stipulated for a freewoman. This is distinguished from the case of a slave 
girl owned by another, as she does not have the right to demand it, thus, 
her consent is not taken into account. The reasoning underlying the Zahir 
al-Riwayah is that `azi disturbs the goal of reproduction, and that is the 
rthigehnt eman

cipated, 

 the master. Accordingly, it is his consent that is acknowledged. It 
ias frdueeemtoanthois that her case differs from that of a freewoman.I4  

according  

Iift  asslave girl is married with the permission of her master and is 
 she has an option irrespective of her husband being 

rule  

un-Islamic 

or a slave, due to the words of the Prophet (God bless him 

acualltdhyanasia.—This rule should be taken into account by those doing research on 

4_ the subject an 

Jr, hootshaeesars::tuoehirddsuici.d.e  as well as suicide in other cases. This is not the place to elab-
orate . 

tahtelength. It may be said, however, that suicide is a punishable offence 
to the  

betwlern  intercourse k 

	matter words, suicide cannot be subjected to the alikam of this wor 
tccihnehdiaesbscoorvfeemartauonrle,yiMs fuosllilomwecdoustnrtircitelys.. Such provisions are likely to be 

grifgohrtfaomf ailywpolmananninAg cmcoarydwirligshly,todennoyitengthis rule. nnercour • 

issues.  a  Similar right belongs to the husband as well. This 
hNever 	

Id. It is a malaim  

to jut :r exampl;  if the wife wishes 'az! is she entitled to it by law? STehceonri  

it would be 
right to _c 

''elongs to the wife, can the husband forcing her be accuse

d right 

 

gives 	
pc!: too, her 

 number of 

rise to nif the right 
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and grant him peace) to Barirah when she was mann
umeirtltyeldrg"cYao

u have 

(u  dense,. therefore, 

come to own your body,'5  so choose."' The ̀ illah 
owning her body has been stated in an unqualified s 

disagrees with us includes both cases. Al-Shafi'i (God bless him) cl.  
against him is what 	h 

_re, it  

her husband is a freeman, and the proof 

and over her 

t uhs.  
related. Further, he adds to the ownership of the husband  
emancipation as the husband comes to own three repudiationswaefterav

ite. 

her upon  

Accordingly, he is made to own the removal of the contract itself for safe-
guarding against this excess. 

The same applies to the mukatabah slave, that is, when she marries 
and is set free later. Zufar (God bless him) said that she has no option, 
because the contract of marriage was executed with her consent. Further, 
she also has the right to mahr. Accordingly, granting her the option has 
no meaning. This is distinguished from the case of the slave girl whose 
consent is not taken into account for her nikah. Our reasoning is that 
the underlying cause is the increase in ownership, and we have seen its 
operation in the case of the mukatabah, because her waiting time is two 
periods and there are two repudiations for her divorce. 

If the slave girl marries without the permission of her master and 
is then set free, her nikah is valid. The reason is that she now has legal 
capacity for issuing legally admissible statements. The prevention of exe-

cution of the contract was the right of the master and this has now 
lapsed." There is, however, no option for her, because the execution of 
the contract took place after emancipation,' therefore, additional own-
ership is not realised. It is as if she married herself after being set free. 

If she marries without his permission for one thousand, when her 
reasonable dower is one hundred, after which her husband has inter-
course with her, and she is then set free by her master, the mahr belongs 

to her master, because the husband acquired benefits that belonged to 

the master. If he does not have intercourse with her until the master se

t 
s 

'5Does a woman own her body, especially a married woman? The issue needs to 
be 

explored and can have legal consequences. 
'It is recorded by al-Dar'qutni from `A'ishah (God be pleased with her). Al-ZaYla 

vol. 3, 204. 
'71n other words, her emancipation is a kind of ratification by the master of her mar

- 

riage. She does not have the right to choose now as the marriage was u
ndertaken with  

her consent. 
"This line of reasoning creates problems. We believe that what we have said in th

e  

previous note offers a better solution. 
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her 
the mahr belongs to her, as he has now acquired benefits that 

free' 
d by her. The meaning of a mahr of one thousand is a mahr 

are owne 

tha
t is named. The reason is that the execution of the contract due to 

emancipation is dependent upon the time of the existence of the contract. 

Accordingly, the naming of the mahr is valid and the named amount has 

become due (e ither 'ther for the master or for her). It is for this reason that 

hheaitsthisneosru 	mahr  

not 
a child, she becomes his umm al-walad; he is liable for her value but 

t 
another  type of ahr is not awarded due to intercourse through a nikah 

slPiable for mahr. The meaning of this issue is that the father 

execution, thus, only a single mahr is imposed. 

If a person has intercourse with his son's slave girl and she bears him 

ended ( 	, mawquf) because the contract is unified by reliance 

on its exec  

should claim the child as his. The reasoning is that he has the authority 
to acquire ownership of his son's wealth for need to ensure survival. Thus, 
he has the right to acquire ownership of his son's slave girl for preserving 
his progeny. The need to preserve his progeny, however, is less than that 
of saving his own life. Accordingly, he can own the slave girl by payment 
of value and food (that saves his life) without paying its value. There-
after, this ownership is established prior to the birth of the child and as 
a precondition for it, because the validating factor is actual ownership or 
his right to it. All this is not established in favour of the father so that his 
marriage to her is permitted. Thus, ownership must precede it. This elab-
orates that intercourse accompanies ownership due to which reason he is 
not liable for euqr (financial penalty for unjustified intercourse). Zufar 

always 
lady, sas  

follows  
in wthseucaas 

and 
do ft 

the  
the sjointlysu e i s  

and al-Shafi`i (God bless them) said that mahr becomes obligatory. The 
reason is that both of them establish legal ownership for purposes of the 

liable for her value, is 

He said: If the son gets the slave girl married to his father and she 

woewlinkneclowslanv.ei9  girl. The hukin of a thing 

gives birth to a child 

him) disagrees.lThe basis of our view is that the father has no ownership in the slave t  gir 

reason  

therefore, 

is that h.  a t is marriage is valid in our view, but al-ShAfil (God bless 

girl. Do you not see that the son owns her in all respects, 

lsihabeldeofuesr  not becomembeachormahe hdishuermcmh
il
adl-iws  haloardn, frheeei.sTnhoet 

1 is 
the son h

as not possible that the father own her in some way. Likewise 
n nas the  full right of transaction in her and this eliminates any 

9That is,  in this case ownership follows childbirth and does not precede it. 
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by his brothers, therefore, he is to be considered emancipated 
	h 

does not own them. He is liable for mahr arising from his 
the obligations of nikah. His child is free as he would come t

oonbt  
of kinship. 

he is not liable for paying any value for her or for her chi
ld 

shubhah." Thus, if his nikah is valid, his progeny is secure.IA, 
is not established, the woman does not become his umm 

absence of his ownership, except that the h 
kind of ownership for the father even if itewansdtdheisrel.

,yAlaivl 

BOOK 

et dh a As account 

 kaa OeutY e  awsbs :at shh;ees 

 is 

.lciundertaking  

vmbd e 
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He said: If a freewoman is married to a slave and she says to his 
master, "Set him free for me for one thousand." If he does so, the 

nikah stands vitiated. Zufar (God bless him) said that it is not vitiated. The rule, 
in our view, is that the manumission has taken place on account of the 
person who ordered it so that the wala' belongs to him. If the owner had 
intended an expiation that was obligatory on him, then, the manumis-
sion would move out of her order. According to Zufar (God bless him) 
the manumission takes effect on account of the person ordered, because 
he demanded that the owner set free his slave for him, and this is impos-
sible as there is no manumission in a case where a human being does not 
have ownership. Accordingly, the demand is not valid and the manumis-
sion takes effect on account of the person ordered. We maintain that its 
validity is possible by offering ownership by way of necessity, because 
ownership is a condition for manumission on account of the orderer. 
Thus, her statement, "Set him free," is a demand for the acqusition of 
ownership from him for a thousand and thereafter her demand that he 
set free the slave of the orderer on her account. His response, "I have set 

him free," is a transfer of ownership by him and then manumission on 
her account. When ownership is established for the orderer, the nikah. 

becomes vitiated due to a contradiction between two types of ownership. 
If she said, "Set him free for me," and does not mention a sum, the 

nikah is not vitiated, and the wala' belongs to the emancipator. This  

the view according to Abu Hanifah and Muhammad (God bless them). 
Abu Yasuf (God bless him) said that this case and the previous case are 

the same, because here he offers ownership without a counter-value in
order to validate his act. Possession is not taken into account, and the case 
is like one where a person under the obligation of kaffa rah for zt

.h 
a r orders 
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other to feed 
people on his account. The two jurists maintain that a 

another  of hibah 
(gift) is possession on the basis of a text, therefore, it 

condition  not possible to relinquish it. Possession is not established this way as a 

necessity, 
because it is a physical act as distinguished from bay' as that is 

a legal a
ct (that can be established orally). In that issue (of expiation), the 

poor man 
represents the orderer for purposes of possession. As for the 

sla
ve, nothing is being delivered to him so that he may be considered to 

act on the part 
of the orderer. 

"When intercourse is without a valid legal relationship. 
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Chapter 58 

Marriages of the Polytheists 

If an u
nbeliever marries without witnesses or within the waiting period 

of the unbeliever, which is permitted in their religion (if any), and there-

after both spouses become Muslim, their nikalj is acknowledged.' This 

is the view according to Abu Hanifah (God bless him). Zufar (God bless 

him) said that the nikati is vitiated in both situations, except that their act 

is not objected to prior to Islam or prior to litigation in the courts.' Abu 
Ynsuf and Muhammad (God bless them) had the same opinion as Abu 
Hanifah (God bless him) for the first situation, while they held the same 
opinion as Zufar (God bless him) for the second situation. He3  main-

tains that the khitab (communication) is addressed to all, as stated earlier, 
therefore, it is binding on them. Their act is not objected to, however, 
due to their compact of dhimmah, but as an exemption, not by way of 
acknowledgement. Thus, when they convert to Islam or come as litigants, 
it is necessary to decree separation, because the prohibition persists. The 
twpuotejduraisntds athrgeue that the prohibition of the marriage of a woman in her 
lietrisn. gAip_zearyiload,  is agreed upon by all, therefore, they have to abide by it.4  

due 3to 

The prohibition of nika h without witnesses, on the other hand, is dis- 

r 1,AlThaztalYsia‘ 

Apparently, they 

vaoir.e3,n2o0t8.bound to follow all our laws where they disagree 

i says that there are traditions about the validity of the nikal.t of the unbe- lievers. 
 Due t the kue of  contract 

nu(God  

trti  as dCti cbOtlifeosdnsh hii nmi 

him). 'This 	

hc 
case 

e  the  
of  

f 
non-citizens. 

ns coi tfi zeresidents  ns.  
God  

 do 
knows
fa  Muslim   best. country, and 

.upiyalbwhiserinththeye bseecco:mdesmituuastliimons.about which they agree with Zufar (God bless him). 
agree with the Imam (God bless him) that the unbelievers are .not dud.  sees of the khitab, that is they are bound to obey the personal laws of the Muslims 

539 



Al-Hidayah 	
541 

such parent is for the welfare of the child. If one of the parents is a Kitabi 

(following 
a Book), while the other is a Magian, the child will be a Kitabi, 

as  in this there is welfare of the child, of a sort, because Magianism is evil. 

iu_shifi`i (God bless him) opposes us due to conflict resulting in the law, 

and we have already elaborated the basis of preference.5  

If a woman converts to Islam, while her husband is still an unbe-

liever, the qadi is to make him an offer of converting to Islam. If he 

accepts, she remains his wife, but if he refuses he is to separate them. 

This will amount to divorce according to Abu Hanifah and Muhammad 
(God bless them). If the husband converts to Islam when he is married 

to a Magian woman, she is to be made an offer of conversion to Islam. 
If she accepts, she remains his wife, but if she refuses the VEIT is to sep-
arate them, however, the separation between them does not amount to 
divorce. Abu Yfisuf (God bless him) said that the separation does not 
amount to divorce in both cases. As for offering of Islam, it is our view. 
Al-Shafi`i (God bless him) said that Islam is not to be offered to them as 
that amounts to inducing them to do so, and we have guaranteed to them 
through the contract of dhimmah that we will not pressurise them to 

nikah 

 
accepting nIslaml, but after consummation it stands confirmed for which 
sreepaasoranniotnisisdteolabyed till three periods of menstruation as in the case of 

dauleeigtn

. We 

eause that is common between the two spouses, therefore, it is 

accep-
tance of Islam otherwise

rely on the reasoning that the objectives to be attained through 

being a cause for it, therefore, Islam is offered to the other spouse 
objectives of nikah can be secured again through the accep-

ootsht, therefore, a cause is to be ascertained on which the 
be based. Islam is an act of obedience and is not suitable 

so that the 

The rear._ .n 	erwise separation will be established through refusal. 
g given by Abu Ynsuf (God bless him) is that separation is 

secu 
If one  of the  two spouses is a Muslim, the child will follow the reli- 

gion of the Muslim. Likewise if one of them converts to Islam and he (or 

she) has 
a minor child, the child will become a Muslim due to the Islam 

of such a spouse, because deeming the religion of the child dependent on 
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their  interests, and nikah has not been prescribed for itself, but for the 

ring of mutual interests. 

'That is, the welfare of a the child, of a sort. 
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Prohibiti n  

with theirs. Abu Hanifah (God bless him) maintains that the 
cannot be established against them as the right of the 

sharrah 
as they 

from the case 

, L have not been addressed by the khitab with respect to its rights. There i 
no reason for imposing the obligation of the waiting period on the hus-
band, band, because he does not believe in it, as distinguished 
where she was married to a Muslim as he believes in it. When the 

nikah is valid, it is valid for the cases of conversion to Islam or litigation, as the 
validity remains. Witnessing is not a condition for such a contract nor 
does the waiting period negate it, like a woman who is married and has 
intercourse under shubhah. 

If a Magian marries his mother or his daughter and then both 

n  

vert to Islam, they are to be separated. The reason is that nikah among 
 to I prohibited categories carries the iukm of nullity insofar as it applies  

them, according to the two jurists, as we have mentioned in the case of 
the waiting period. As an objection is raised due to Islam, therefore, they 
are to be separated. According to the Imam (God bless him), the nikah 
is assigned the rule of validity, according to the sound view, except that 
the prohibited categories negate the continuation of nikeih as valid, thus, 
they are to be separated. This is distinguished from the case of the waiting 
period as that does not negate continuity. Thereafter, where one of them 
converts to Islam, they are to be separated. In case one of them takes the 
matter to court, they are not to be separated in his view, but the two jurists 
disagree. The difference is that the entitlement of one is not annulled due 
to a claim by the companion, because his belief is not altered due to it. 
As for the belief of one who persists in his unbelief, it does not overcome 
the Islam of a Muslim, because Islam is dominant and is not dominated 
(principle). If both become litigants, they are to be separated on the basis 
of consensus (ijma`), because such litigation amounts to their consent to 

arbitration. 

It is not permitted to an apostate that he wed a Muslim 
woman, an 

unbelieving woman, nor an apostate woman, because he is eligible 
for 

execution. The period of postponement provided is for the n
ecessity.  of 

pondering over his act. Nikiih will distract him from such contemplation, 

therefore, it is not lawful for him. Likewise an apostate woman, neither  

a Muslim nor an unbeliever is to marry her, because she is confined f°_1* 

reflection and the service of her husband will distract her from 
contem 

ring 
plating her act. Further, such a marriage will not be intended for secu 
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not like separation that is due to ownership. The two jurists argue that by 
refusal the husband rejected the adoption of what is good when 

 the ability to do so through Islam. Consequently, the qadi represents 

en h e  has  

in the doing of good, as he will in the case of a person with a cut
off or one who is impotent. As for the woman, she  

capacity to pronounce divorce, therefore, the qadi 
function for her upon her refusal. 

	
edoes not have h d 

cannot take over his 

resents  him  

tceprletnis  
the legal 

Thereafter, if the qadi pronounces separation between them upon 
her refusal, she is entitled to mahr if the husband had consummated 
the marriage with her, because the marriage was confirmed due to inter-
course. If he did not consummate the marriage with her, there is no mahr 
for her. The reason is that separation is from her side and mahr has not 
been established. It, therefore, resembles the case of apostasy and that of 
a woman submitting to the husband's son. 

If a woman converts to Islam in the dar al-harb, while her husband 
is an unbeliever, or if a resident of dar al-harb converts to Islam and is 
married to a Magian woman, she is not separated from him until she 
has menstruated in three periods and then separated from her husband. 
The reason for this is that Islam is not the cause of separation, and offer-
ing conversion to Islam (to the other spouse) is not possible due to lack of 
jurisdiction, however, separation is essential to repel conflict. We, there-
fore, imposed its condition, which is the passage of menstrual periods,  

in place of the cause, as in the case of a person who digs a pit.' There 
is no distinction here between the woman whose marriage stands con-
summated and one whose marriage is not consummated. Al-Shafi (God 
bless him) does make the distinction, as he did in the case of At al-

Islam. When separation occurs and the woman is a resident of the Or 

al-harb (as a non-Muslim) there is no obligation of ̀ iddah on her. If the 

woman is a Muslim, the rule is the same for her according to Abu Hanifah 
(God bless him), but the two jurists disagree. This discussion will come 
up before you, God willing. 

If the husband of a Khalil woman converts to Islam, their nikah con . 
valid 

tinues to be valid. The reason is that the nikah between them was van' 

initially, therefore, it should be valid in this changed situation. 

'The 	in this case is "falling into the pit," but compensation cannot 
be associated  

with it, therefore, it is attributed to the person who dug the pit. 
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Muslim, a physical separation (baynanah) occurs 
If one of the spouses moves over to our territory from 

btheetv1-1,41:eernsaathr-lt:anrib. idas_sahMafiuls 

 them without talaq, but if both become 

(God bless him) said that it does not occur. 

If one of the spouses raises becomes a prisoner of war, a physical separation 

occurs between  

d es occur The net result is that the cause is phys- 
(baranah)  

of 
war together, the separation does not occur. Al-Shafi'i (God 

prisoners o 
said  said that it oimp  

He maintains that physical separation has the 

bless him) 

holds the opposite view. H 
hus-

band and wife, as in the case with a harbi who .is visiting as a musta'min 

imprisonment, in our view, while he (al-Shafil) 
ical separation and not 

f terminating wilciyah, but this does not lead to separation as hus- 
effect o 

(on assurance of safety) or a Muslim 	. 
it re uires freedom of attachments 

m musta min visiting the enemy ter- 

ritory. As for imprisonment in war, i 	q 

favouring the captor, but this is not realised without the termination of 

nikah. It is for this reason that a debt claim against the captive is writ-

ten off. Our reasoning is that with physical separation, actual and legal, 

the securing of objectives cannot be maintained, therefore, it resembles 

the case of categories prohibited for marriage. Further, captivity leads to 
the ownership of the corpus (body), however, it does not negate nikah 
initially initially nor does it negate it for continuity, and it resembles purchase. 
Thereafter, it requires the severance of bonds with respect to the subject-
matter, which is wealth, not the subject-matter of nikah. In the case of the 
mustdmin, physical separation has not occurred legally due to his inten-
tion to return. 

If a woman migrates t 

there- fore, she 
because separation h 

no waiting period for her, according to Abu Hanifah (God 
to our territory, it is permitted to her to marry 

and there is 	• • 
bless him). The 	. • b 

argues that the waiting  
imposed to ex re • 

e two jurists said that she is to undergo the waiting period, 
has occurred after entry into the dar al-Islam, there- 

e captive. 

is bound by the law of Islam. Abu Hanifah (God bless him) 

ershi,, 

female 	
. enemy. It is for this reason that Iddah is not imposed on a 

 is the 

F Of an e 
express its sanctity when there is no sanctity for the own 

period is the effect of a prior marriage and is 

is 	pregnant, she is not to marry till she delivers her burden. It 

nikah . 
Child, as  - u  

If she • 

, is valid, but 
t 	• 

narrated from Abu  , 
IS Pre 

, DU the husband is not to approach her till she delivers the 
case with 

-rum Hanifah (God bless him) that if she does marry, the 

pregnancy resulting from zina (unlawful inter-
course), The reasoning for the first view is that it establishes paternity. 
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Thus, if legal right of intercourse is effective in the right of paternity, i
t is  

effective in preventing nikah by way of precaution. 
If one of the spouses turns away from Islam 

  

(becomes apo  • 
a separation ending marriage occurs without divorce. This is the 

ate), 
according to Abu Hanifah and Abu-  Yu-  suf (God bless them). Muhammad

view 

(God bless him) said that if the apostasy occurs on the part the hus-
band, then, it is separation through talaq, which is analogy upon refusal 
to accept Islam. The factor that reconciles the two has already been e  
explained by us. AbuYlisuf (God bless him) relies on the basis we have  
stated for him in the case of refusal. Abu-  Hanifah (God bless him) dis-
tinguished between the two situations. The reasoning for the distinction 

is that apostasy negates nikah, because it negates protection by the law. 

Talaq, on the other hand, removes the contract of nikah, therefore, it is 

difficult to deem it talaq. This is distinguished from the case of refusal 

as the person relinquishes the adoption of what is good. Accordingly, the 

doing of good (by the qacli) becomes obligatory, as has preceded. It is 

for this reason that separation ending in marriage due to refusal depends 
upon a judicial decree, but it does not in the case of apostasy. 

Thereafter, if it is the husband who is the apostate, she is entitled to 

the entire mahr if he has had intercourse with her, and one-half mahr if 

he has not. If she was the apostate, then, she is entitled to the entire mahr 
if he has had intercourse with her. If he has not had intercourse with her, 

she is not entitled to mahr or maintenance, because the separation is due 

to her. He said: If the two become apostate together, they maintain' the valid-

ity of their nikah, on the basis of istihsan. Zufar (God bless him) 
said 

that their nikah 
stands nullified, because the apostasy of one negates it, on the 

and the apostasy of both includes the apostasy of one. 
We rely  

report that the Baru) Hunayfah turned apostate and the)ndciodnnveorttead
skbaancky 

to Islam. The Companions (God be pleased with them col 

of them to renew their nikah contracts. Apostasy on their part was 
lective, due to uncertainty about exact dates. If one of them co

.tniavteerdteddutoe 

ld become vi 	• 

Islam after their collective apostasy, the nikali wou 

to the insistence of the other upon apostasy, because it negates nikah
. as It  

does in the case of apostasy of one at the beginning. 

Chapter 59 

Distributive Justice in Marriage (Qasm) 

Ifeamjuanstihy was 
 two wives, who are freewomen, he is under an obligation to 

deal 

 

them in the distribution of favours, whether both were 

virgins 
or were deflowered, or whether one was a virgin and the other 

deflowered (before they married him). This is due to the saying of the 
Prophet (God bless him and grant him peace), "If a person has two wives 
and he is inclined towards one of them, he will appear on the Day o 

Judgement with one of his sides paralysed."' It is related from (.711.'ishah 

(God be pleased with her) that "the Prophet (God bless him and grant 

him peace) used to maintain justice in distribution among his wives, and 
he used to say, '0 Lord, this is my distribution according to my ability, so 
do not hold me accountable for what I do not possess,' "2  that is, an excess 

recorded 
'it ifstreecpoord

rteeddby 

in love. There is no detail in what we have related. An older and a newer 
wofiftehare.e.qu,  al due to the absolute meaning of what we have related. The 
or reason  is oi 

nikah, 
s,  tahnadt there ipsenrtoaidnisffteoretnhceed.uties of performance in the contract 

equality due pertains to 	

in wives for this purpose. The extent 
apnhdysniecovaltistahictetiismvaityecth.hoodicwe liethftwtoht.hhe husband, because what is due is equality 

thirIdf. The re 

one of the wives  which the equality is implemented. Further, the 
o.  stay and not in intercourse as that depends upon 

reports from  

cirIdt ed by the comfr; 	

mis athfreecewomoman.  and the other is a slave, then, the 
fre'-wollian is entitled to two-thirds of the distribution and the slave a 

Companions (God be pleased with them) 

ame r  As obffithHeufroauyrrashu n(aGno.  dAib_ ze apylieaalsevdoi.vi3t,h21h4i.m ) . The tradition      is 

the compilers of the four Sunan. Al-Zayla`i, vol. 3, 214. 
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indicate this.3  Further, the lawfulness of the slave is less than the law-
fulness of a freewoman, thus, it must be reflected in their rights. The 
mukatabah, mudabbarah, and the umm al-walad have the same status as 
that of the slave girl, because the element of slavery still subsists in them. 

He said: They do not have a right of distribution in the state of jour-
ney, and the husband has the right to travel with any of his wives he 
likes. It is, however, preferable that he draw lots between them so that he 
travels with one whose name turns up. Al-Shafici (God bless him) said 
that the drawing of lots is what is due, because "the Prophet (God bless 
him and grant him peace) used to draw lots between his wives when he 
intended to travel."' We maintain, however, that the drawing of lots is 
for the satisfaction of the wives, therefore, it belongs to the category of 
recommendation. The reason for this is that a wife does not possess the 
right to travel with the husband. Do you not see that at times none of 
them accompanies him. Likewise, it is his right to travel with one of them 
and this period is not taken into account in the reckoning of distribution. 

If one of the wives gives her consent to relinquish her share of the 

distribution in favour of another wife, it is permitted. The basis is that 
Sawdah bint Zarricah (God be pleased with her) asked the Prophet (God 
bless him and grant him peace) to retract in her case and to assign the day 
of her turn to `A'ishah (God be pleased with her).5  She has the right to 
withdraw such consent, because she relinquished something that has not 
occurred as yet, thus, it cannot really be extinguished. God knows best. 

3The reports are recorded by al-Bayhaqi and Abd al-Razzaq. Al-Zaylaq, vol. 3, 215;c1  
41t is reported by most of the sound compilations from (kishah (God be pleas

e  

with her). Al-Zaylac i, vol. 3, 2.16. 

sAl-Bukhari and Muslim have reported this case, but without referring to the retrac-

tion. The reason in their record appears to be old age. Al-Zaylal, vol. 3, 216. 
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Chapter 6o 

The Meaning of Rada` 

He said: The minimum and maximum periods of suckling (breastfeed-
ing) are legally the same if it occurs in the period of breastfeeding, and, 
to this the prohibition becomes linked. Al-Shafici (God bless him) said 

that prohibition is not established except by feeding up to five times, due 

to the words of the Prophet (God bless him and grant him peace), "One 

or two sucks or feeding once or twice does not result in prohibition."'  We 

rely on the words of the Exalted, "Foster-mothers who gave you suck,"2  

and on the words of the Prophet (God bless him and grant him peace), 

"Prohibited by suckling is what is prohibited by lineage,"3  without pro-

viding details. Further, although the prohibition is based on the suspicion 

that milk becomes part of the child adding to growth in bones and mus-

cles, but this is a matter that is internal (not known), therefore, the rule 

has been attached to the act of suckling. What he4  has related is rejected 

by the Qur'an or is abrogated by it. It is necessary that such feeding be 

during the period of suckling, as we have explained. 

Thereafter, the period of suckling is thirty months, according to Abu 
klanifah (God bless him). The two jurists said that it is two years, which 
is also al-Shafici's opinion (God bless him). Zufar (God bless him) said 

that it is three years, because the term hawl (year) also conveys the mean-

i
ng of transferring from one state into another. It is necessary that it be 

It 
is recordediby Muslim in two separate traditions. One tradition is from `A'ishah 

(God be pleased with her).,Al-Zaylei, vol. 3, 217. 
aQuein 4:23 

'It diswriethcorded by al-Bulchari and Muslim from Ibn 'Abbas and `A'ishah (God be 

W
hat is, al-Shafi 

them 

	

	 8. !it(hGasodprbeiceessdehdimin).the first chapter of nikali. Al-Zaylaci, vol. 3, 21 

549 
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more than two bawls, as we will explain, therefore, it should be limited by 
three. The two jurists rely on the words of the Exalted, "The cm  . • 
the (child) to his weaning is (a period of) thirty months."s The  carrying of 

gestation period is six months and that leaves two years for we nii minimumm 

Prophet (God bless him and grant him peace) said, "There is 
no suckling 

 The 

after two years." The Imam (God bless him) relies on the above ve
rse.  

His reasoning is that God, the Exalted, has mentioned two things 
and 

determined the period for them, therefore, each of the two things will 
have the complete period (of thirty months) mentioned, like the period 
determined for two debts, except that He has given a reduction in one of 
these periods, but it remains as stated for the other. Further, it is neces-
sary to alter the food (of the infant) so that growth dependent on milk 
should come to an end and this occurs by extending the period in which 
the infant gets used to the other diet. Accordingly, it has been limited to 
the minimum period of pregnancy as it changes. The food of the foetus 
alters the diet of the infant, just as it alters the diet of the weaning child. 
The tradition is to be construed to indicate the period of entitlement (for 
expenses), and it is in this sense that the text of the Qur'an restricting it 

to two years is to be construed. 

He said: When the period of suckling is over, the prohibition can-

not be related to suckling, due to the words of the Prophet (God bless 

him and grant him peace), "There is no radii' after weaning."' The rea-

son is that the prohibition is based on growth and this takes place in the 
period of suckling, because a grown person cannot be fed on it. Weaning 
is not acknowledged prior to the period, except in a narration fr

Thome bAabsiiis  

Hanifah (God bless him), for he is no longeorfddeipete.nId
s esnutddoninigt. 

for the termination of growth is the change 
A 
 ermitung 

after the prescribed period? It is said that it is not permitte
d as p 

it is harmful, for it9  is part of a human being. 	

permitted 

5Qur65 
'It is recorded by al-Dar'qutni in his 

Sunan. Al-Zayla`i, 

7
That there is no suckling after two years. 	

vol. 3, 218. 

'It is recorded by al-Tabarani and Abd al-Razzaq. Al-Zayla`i, vol. 3, 219. 

9The milk. 

Chapter 61  

The 
Legal Effect of Rada' 

He said: Radii ii` 
(suckling) prohibits what is prohibited by lineage, on the 

basis 
of the tradition that we related,' except the mother of his foster 

sister,2 
because it is permitted t him to marry her. It is not permitted to 

him to marry the mother of hissister on the basis of lineage, because she 

is his mother or is one who has cohabited with his father. 

It is 
permitted to him to marry the sister of his foster son, when 

this is not permitted on the basis of lineage. The reason is that when 

he cohabits with her mother she becomes prohibited for him, but this 

meaning is not to be found in rada'. 

It is not permitted to him to marry his foster father's wife or his fos-
ter son's wife, just as it is not permitted to do so on the basis of lineage, 

due to what we have related.3  The aslab have been mentioned in the text 

to exclude the consideration of the mutabannei as we have elaborated. 

of thTehewpormohanib(itiohn is related to the laban al-fahl, which is that a woman 

tTnhurheesfohe ssutsaebrgafinarltdhindefruwaenttoandh  this infant becomes prohibited for the husband 

(God bless him) 
prohibition is o

thnu.rsed her) as well as for his fathers and his sons. 

othneboth sides 
what we have orelatw  (I'm 

the woman had milk in her breasts becomes 

the infant girl suckled. In one opinion from al-Shafi`i 

:The first tradition 

him), laban al-fahl does not give rise to prohibition, because 

on 

The same traditionan

id, iuneethteo.  the suspicion of becoming part of him. We rely 

p rFurther,ev  io 

previous ch a

thpteerprohibition due to lineage operates 

dsoasaalsboovde.ue to rada`. The Prophet (God bless him and 

When they have been nursed by a third woman. 

4The  
is radii' prohibits what is prohibited by lineage. 
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is mixed 
with a medicine when the milk is predominant, 

If them 	lies to 
it. The reason is that milk remains the main 

he medicine is for strengthening it to achieve 
Pbecause thepr

osehoibfitthioenidiaept, 	t 
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grant him peace) said to `A'ishah (God be pleased with her) 
appear before Aflaki, because he is your foster-uncle due to racire

ia:0:afahluci:tii5loihna:e 
her, therefore, the prohibition is extended to h' 
reason is that he (the husband) was a cause ofitmhebaypwpaeyaroafn; 

It is permitted to a man to marry his foster brother's (step) 
sister. The reason is that it is permitted to a person to marry his brother's sister 

on the basis of lineage. This occurs in the case of his brother 
from the 

father's side when this brother has a sister from his mother's side. In such 
a case, it is permitted to his brother from the father's side to marry her. 

In the case of two infants (girl or boy), who have gathered on the 
breast of one woman, it is not permitted to one of them to marry 

the 
other. This is the rule, because their mother is one and they are brother 
and sister. 

A girl is not to marry any (male) child of the woman who suckled 
her, because he is her brother. She is also not to marry a child (son) of 
her child, because he would be the child of her brother. A foster son is 
not to wed the sister of his foster mother's husband, because she is his 
foster aunt. 

When milk is mixed with water, with the milk being predominant, 
the prohibition is linked to it. If the water is predominant, it is not 
linked to the prohibition. Al-Shafil (God bless him) disagrees saying that 
it is present in it in reality. We maintain that something that has been 
overwhelmed is legally non-existent so that is does not manifest itself in 
comparison to the predominant ingredient as is the rule in oaths. 

If it is mixed with food (wheat), the prohibition is not related to it, 
even if the milk is predominant, according to Abu I-Ianifah (God bless 

him). The two jurists said that if the milk is predominant, the prohibition 
is linked to it. The Author (God be pleased with him) said that the view 
of the two jurists pertains to the mixture that is not touched by fire. If 
it is cooked, the prohibition does not apply to it by agreement. The two 
jurists maintain that what is taken into account is predominance, as in 

1- case of water, when its state is not altered. Abu 1anifah (God bless him) 
itin) 

maintains that the basic thing is food (wheat) and milk is subserviento 
it with reference to the purpose of mixing. Thus, it is like a substance 

dominated. The drops of milk (that may be visible) are not taken 
i account in his view. This is correct, because eating wheat is the basis i 

 

5  1 t is recorded by the six Imams of the sound compilations. Al-Zayla`i
,  vol. 3, 220,  

If the milk of two 
women is mixed, the prohibition applies to the 

predominant milk, according to Abu Yfisuf (God bless him). The reason 

becomes the same thing, therefore, the lesser in quantity 
iissdtheaetmthe whole becoe  

d subservient 
to what is greater, for the purpose of basing the rule 

on  t Iviuhnim
biatidon 

(God b l estso both, t)h, as well as Zufar (God bless him), said 

that 
	

, 
because one specie cannot dominate i t. 

the prohibition 
 identical specie. A thing is not deemed destroyed when it is mixed with 

its own specie, due to the unity of purpose. There are two narrations 

about this from Abu klanifah (God bless him), and the basis of the issue 

lies in the Book of Oaths (Ayman). 

If a virgin has milk in her breasts and she feeds an infant, the prohi-
bition is established, due to the unqualified meaning of the text. Further, 
it is the cause of growth, thus, the contribution to the constituent parts 
of the infant is established. 

prohi- bition ' 

drop to the infant, th 
him) disagrees. He  

If the milk of a woman ' man is extracted after her death and fed drop by 

she no longer remains h  

n is the woman, and it extend 
e maintains that the basis for the proof of the prohi-

e prohibition is established. Al-ShaEI (God bless 

son tba  • 

to develop 
con- tributing to the infants 

of marital relations. W 
t intercourse with a dead 

anis t.e subject matter of 

ea woman does not lead to the prohibition 

extends to others through her. By her death 
er o prohibition. It is for this rea-

ment and growth; 
n ants body, and this is due to milk ' 

We maintain that the cause is the susp' • icion of con- 

ecomes obvious with r 
g 	h, such a meaning is associated 

mi insofar as it leads 
prohibition b  

n, and that is 
to intercourse it ' 

respect to the deceased in the case of 
ssociated with milk. The 

the Prohibition 	
(as to who is le al 

burial and t  

reproduction, 
woition  due  ._ . 

due to a distinctive  
gone due to death. Th 

, is due to the existence of a means for 
g ly permitted to do this). As for 

distinguished ouished A 

 factor (which ' 
The two cases are, therefore, 

n'ent), ic is growth and develop- 
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p
S purpose•
urpo 

If the milk is 
mixed with goat milk, and it is predominant, the prohi- 

bition a
pplies to it. If the goat milk is predominant, the prohibition does 

in consideration of the predominant ingredient as is the case 

not aPINY,  

with water. 

L 



e 
If she is the cause, a wrong is stipulated as in the case of dig- 

°f 	
Thereafter, she has committed a wrong if she is aware of the 

ging a  p... 
nd 

has intended vitiation through raga'. If, however, she is not 

maraw

riag

are of the 
marriage or she is aware of the marriage, but intends to drive e 

ay hunger hunger 
 and death from the infant, and not vitiation, even then she 

has n
ot transgressed. This 

from our side is the acknowledgement of igno- 

e  (as an excuse in law) 
for the elimination of the hukm (operation of 

ranc 
the law). The testimony of one woman alone is not admissible in radie. It is 
established by the testimony of two men or one man and two women. 
Malik (God bless him) said that it is proved with the testimony of a single 
woman if she is known to possess moral probity. The reason is that the 
prohibition is due to a right that belongs to the rights of the shari'ah, 

therefore, it can be established through the testimony of a single per-
son, and is like one buying meat when a person informs him that it was 

slaughtered by a Magian. We maintain that prohibition cannot be proved 
separate from the loss of ownership in the category of nikah, and the nul-
lification of ownership cannot be proved except through the testimony 

of two men or a man and two women. This is distinguished from meat, 
because the prohibition of consumption is distinguished from the loss of 
ownership, therefore, it is considered a matter of ritual. God knows best. 

FosimgAGE  
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If an infant is given an anema with milk, the prohibition  i lished. According to Muhammad (God bless him), the  
established through it just as a fast is broken with it. The distinction, hnowls pros  

ever, is obvious. The factor invalidating a fast is to provide a cure for the 
body and this meaning is found in medicine. As for the prohibiting factor 
in mai% it is growth, and such a meaning is not found in anema, because 
what serves as food is fed through the top (mouth). 

If a man has milk in his breasts, and he feeds an infant, the prohibi-
tion is not established, because this is not milk as verified, thus, 

growth 
and development are not associated with it. The reason is that the emer-
gence of milk can be conceived in the case of one who can give birth. 

If two infants (boy and girl) drink of the milk of the same goat, the  
prohibition is not established, because there is no relation of constituent 
parts between a human being and an animal whereas the prohibition is 
due to this. 

If a man marries a grown woman and an infant, and the grown 
woman gives suck to the infant, both are prohibited for the husband, 
because he would be combining a mother and a daughter in marriage, 
and this is prohibited like combining the two on the basis of lineage. 
Thereafter, if he has not had intercourse with the grown woman, there 

is no mahr for her, because the separation has occurred due to her act 

prior to consummation of her marriage. The minor girl is entitled to 

one-half of the mahr, because the separation has not occurred due to 

her act. Although suckling is her act, but her act is not 
admissible for 

the extinction of her right, just as though she had killed the person from 

whom she was to inherit. 
The husband is to have recourse to the grown 

woman (for the mahr paid to the minor) in case 	 claim 
se intent no 

i is 
onally ren- 

dered the marriage vitiated. If she did not 
intend ht, it, there  

against her, even when she knew that the minor was married to him. 
According to Muhammad (God bless him), he is to have reconz

seiwtaoyhaehr. 

in both cases. The correct view, however, is that of the 
?iihir a 

:textint-o The reason is that she has confirmed a claim that was likely to be 

guished, which is one-half of the 
mahr, and the case 

• imp 
suckling 

the destruction of wealth. She is, however, the cause of it, either because 

becomes simuar e 

suckling is not the basis for the vitiation of the contract as prescribed, and 

is established merely as a coincidence, or that one-half 
mahr 

by way of mut`ah 
as is known, but the condition for it is the nullification 
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Chapter 62 

Taleiq al-Sunnah (Divorce Conforming to the 

Sunnah) 

He said: Talaq (divorce) is of three types: ljasan (proper), ahsan (more 
appropriate) and bicri (innovative, not conforming to the Sunnah). The 
ahsan form of divorce is that a man divorce a woman with a single 
repudiation pronounced during her period of purity from menstruation 
(tuhr) during which he has not had intercourse with her. He then leaves 
her alone (does not cohabit with her) until she completes her waiting 
period (`iddah). The reason is that the Companions (God be pleased with 
them) used to prefer not increasing the number of repudiations over one 
till the passing of the waiting period.' This form had greater merit in their 
view than a man divorcing his wife by pronouncing three repudiations, 
one in each period of purity. The reason is that the ahsan form is the far-
thest from remorse (leaving a possibility of retraction) and less injurious 
for (the feelings) of women. There is no dispute about the (absence of) 
disapproval for this form. 

The liasan form, which is also called talaq al-sunnah, is that a woman 
whose marriage has been consummated be divorced with three repudi-
ations pronounced in three periods of purity (one in each). Malik (God 
bless him) said that it is bicrah (innovation against the Sunnah) and only a repudi 6 e repudiation is permitted. The reason is that the governing pre- 
sumption with respect to talaq is that it is prohibited and permissibility 

It is r  
7-4Y1a€i, vol recorded by Ibn Abi Shaybah from Ibrahim al-Nalchal (God bless him). Al-. , 220. 
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which intercourse has not taken place. The need, therefore, recurs 
in view 

waiting period. It is, however, the stronger view that he is to pronounce 

of its evidence. Thereafter, it is said that he should delay the pronounce-
ment till the end of the period of ruhr in order to avoid prolonging 

both), "It is a sunnah to await a period f p 
pronouncing one repudiation in each period."3  Further, the rule revolves 
around the evidence of need, which is the pronouncing of 

divorce in a 
period of time in which desire is renewed, and this is a period of purity  in  

single repudiation. We rely on the saying of h 
and grant him peace) in a tradition from Ibn 

purity and then to divorce ‘ru 

	

hhi 

the m  Prophet 

is granted due to the need of separation.' Such a need is 

of 	

(be met through a 

th  
the repudiation as soon as she attains purity, because he may have inter-
course with her. This will place the person who pronounces divorce after 
intercourse in a state of trial.4  

Talaq al-bidah (innovation conflicting with the Sunnah) is that he 
divorce her with three repudiations pronounced in a single statement 
or three repudiations in a single period of purity. If he does this, the 

divorce takes effect, but he has sinned. Al-Shafi`i (God bless him) said 

that each form of divorce is mubalj (permissible) as it is a legally valid 

act so that it leads to its legal effects. Legal validity does not exist side 

by side with prohibition, as distinguished from a divorce pronounced 
during menstruation. The prohibited element is the prolongation of the 
waiting period for the woman and not divorce. We maintain that the 

governing rule in divorce is prohibition' insofar as it leads to the ter-

mination of nikah, which is meant to secure interests both of this world 
and the next. The permissibility of divorce is to meet a need of 

being 

separated, and there is no such need of gathering three repudiations in a 

single statement, 
whereas distributing them over three periods of purity 

is established in view of its evidence. The need, in fact, remains and it 
is possible to conceive the application of the evidence to this 

need. As 

'This statement is to be understood in the light of the presumption preferred, 

presumtion is al-asiu al-ashyd al-ibalph. The oppsite of this is 
al-aslu al-ahsya ! 

tahrim. 
In this case, the second presumption operates in the case of divorce,that is, it's 

an act that is prohibited. The basis for permitting it is the need for separation. This is 

met through a single repudiation; there is no need for three. vol. 3, 220 . 	divorce 
31t is recorded by al-Dar'qutni in his Sunan. 	 ronouncing 

in a period of purity in which he has had intercourse. 

5The presumption of prohibition has been discussed. 

summated 

and

sunnah  

tile 

disapproved for effec 

tsu
mmated and one whose marriage has not been consummated, and we 

have already mentioned this. The sunnah pertaining to time applies only 

to the woman whose marriage has been consummated, and she is the one 
whom the man divorces in a period in which he has not had intercourse 

these are "ncingabout a single irre 
our jurists) differedha 

anqato:Aaelificthataitonsubeing 

	con- 

000K 
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foraicthine  eealnegbi_ali;vafaahmlioda.ritryiaogfethite daoctesinniottsenlfe,giantseopfar as it is the elimination of 

the slavery o 

n 
to the pron 

nv grid that is the meaning  

effecting immediate separation. 

n the basis of what we have stated. The narration (from 

per
son violates the Sunnah, because there is no need 

of two r
epudiations in a single period of purity, as 

vocability. In cd-Ziyadat it is stated that it is not 

to number (of repudiations). The sunnah per-

al qualification to effect separation, with such 

irrevocable repudiation.6  It is stated in 

 we have stated. The same applies 
prohibition due to an exter-

with her. What is to be observed is the evidence of need, and that is the 
pronouncement of divorce in a period when desire is renewed, and such 
a period is that of purity in which intercourse has not taken place. As for 
the period of menstruation it is a period of repulsion, and desire subsides 
with intercourse once in a period of purity. 

In the case of a woman whose marriage has not been consummated, 
he may divorce her in the period of purity or of menstruation. Zufar 
(God bless him) disagrees, as he deems it analogous to the case of the 
woman ewwt hherodos ude gumarriage hr  ai  r r i a g e stands consummated. We maintain that desire in 
the case of the woman whose marriage has not been consummated stands 
trueliaendsaiisdn:offt the w

oman

due to menstruation, unless his aim has not been 

unce another repudiation 

divorce her with one 

wishes 

i aspt  hhne eer does coads eo  of  fpounreitywhose marriage is consummated, 

he earhi s  he oe ips 

pronounce 

age and the husbanegwrdt. 

	
dnivoot rmceehnsetrrthuartieceduacecotordmini 

month acts as a 

drieaptiuodniaantiodnth. Aftenewr haemnoan
nthngooththorie.atYthrs peoarSs  Sun- 

 has 	:Lewis month 
their c 	pronounce another case the  ..... , 	 er repudiation. The reason is that in 

substitute for the menstrual period. God, 
Ba'inah. 
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passed the 
aifvyee have a 

the Exalted, has said, "Such of your wompeteitzsdh,  
monthly courses, for them the prescribed 
is three months, and for those who have no courses (it is the 	

age of  

's in n it the ' case 

doubts,  

those who are pregnant, their period is until they delivmeronththeroiro_uhruens"7 
Substitution with the month is specific to menstruation, so 
the vacation of the womb is also reckoned through 

	much so that  

of such a woman, when this is usually assessed through the menstrual 
period and not with the period of purity. Thereafter, if the divorce was 
pronounced in the beginning of the month, the reckoning of the months 
will be based on the moon. If it is pronounced in the middle of the month, 
the reckoning will be on the basis of days for the distribution of repudi-

ations. The calculation of the `iddah will be made in the same manner, 
according to Abil Hanifah (God bless him). According to the two jurists, 
the first month is completed by its end, while the months in between on 
the basis of the moon. The issue is similar to cases in hiring.' 

It is permitted to him to divorce her9  without any separation based 

on time between intercourse and divorce. Zufar (God bless him) said 
that he is to separate them with a period of one month, as the month 
acts as a substitute for menstruation. The reason is that with intercourse 
desire goes away and is renewed with time, and this time is one month. 
We maintain that there is no likelihood of conceiving in the case of such 
women, while the disapproval in the case of those who menstruate was 

on this basis. The reason is that by delay, the period of 
`iddah will become 

vague. Desire, even though it goes away in the manner stated (by Zufar), 
yet increases due to another reason, because a man desires to have inter-
course with a woman who is not likely to become pregnant, and this is 
for avoiding the burden of a child. Thus, the tpheeripoedriiondthfoisr cth

aseewwoillioba 
woman 

the period of desire, therefore, it will be like 

who is pregnant.' 
Divorce in the case of a pregnant worn 

	p nfusion in 
not lead to any co 

after intercourse. The reason is that it does n iod of desire 
is a er 

period of pregnancy 

an is ermined inunediately 

working out the `iddah. The pert 
' pre 

for intercourse as the possibility of becoming pregnant during 
for

`iddah and 

7Quean 65:4 'Where the calculations are based upon the moon or the number of clays. 

9

That is, a woman who does not menstruate due to old age or mino

rity 

'See next issue. 
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ausing   r  	

is not relevant or the person desires her as she is bearing 
intercourse. 

his child'       A;vorce   her   (the   p 

• not reduced due to i 

regnant   woman) thrice in the period pre- 

his irdoyaae.  ishetA:   naogcores.red_   si   unngloy   a,   , 

0   a sang
.repudiation 

 

(God bless   them),   said 

il  according   to   the   (method 
scribed   " 	

li by   separating   every   two   repudiations with a 

desire   is 

month 
according 
	

ljanifah 
and Abit   Yasuf (God bless them). 

that he is to pronounce 

that  	
resumption 

about divorce is that it is prohibited 

(uniess  

ddZduufearto need),   and the sharrah has prescribed a separa- 

man   d   an  	of the) Sunnah. 

Theforthreeason   is   t 

of   the   period (  i 
pregnant woman for s  

that the permissibility (of divorce) 

tion  	
( ìddah), 

whereas a month is not the period prescribed perrnitte 

diation   cannot   be 
he   will   become   like   a   woman   whose   period 

become extended   (so that the   next repu 
of purity   has 

The   two jounr)i sot sf    argue eed    T  
he   month   is   evidence   of   this   need pronounced). 

   rnnuthey etuhtonect    ctehoaeos   'e   have'     	
an extended period of   purity).   The reason for this is 

illah (reason)  r   one   who   is   a   minor 
'of the woman   in   the   menopause o 

that the period of one month renews desire in conformity with normal 
Instinct, therefore, a month is suitable for identifying the need and serves 
as evidence for it. This is to be distinguished from the case of the woman 
whose period of purity is extended, because the identification of the need 
in her case is the (renewed) period of purity (often menses) for she does 
menstruate, and such purity is desired in all periods, but it is not so in 
pregnancy (as renewal of purity is only after pregnancy). 

divorce  

to 'Omar 
of the Prophet (God 

The reason is that the prohibition of doing so 
than the issue of validity of divorce, and this we have 

wife during a period of menstruation, the 

is for a reason other t 

however, recommended  
already stated. Accord" 

words 

rf c  a 
does
m  man 

 take
divorces    f

effect. 
 his w•f d • 

urges retraction. 

(God 

b 	that he 	k 

 conveys the validity 

he (the 
be pleased with 

et (God bless him and grant him peace) addressed 

son) had d' him
), 

Accordingly, the validity of divorce is not negated. It is, 
make e)  a,,roetraction in her case, due to the 

wife;'" , when h 

n. Thereafter r 	

. 
"Order your son to take back his 

This statement  
lir 
some 

actin  jurists 

for undo in g 11Pon the true intent 

e of  our 'ur' 

wing the  ,,,,.e  
offence to 'the 

(Moshe!.  
e recommendation m 

'ikh), but th 

v 1 ity of divorce in such a case and then 

 of the command. Further, it is obligatory 

divorced her during her menstrual period. 

mendation (of retraction) is upheld by 
u the correct view is that it is obliga- 

 possible, by removing its legal effect 

"It is  recorded 
 by all the six Imams of the sound compilations. Al-Zayla 1, vol. 3, 221. 
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th:evngailrypa:doiRtay toifntgheatoocncuicerrAni-cHe iodaflaivhorce, insofar as the legal valid-

:lso arises from the Sunnah and excludes 

:oofcacitil  occurrence 
ac

ing  the form prescribed by the 
Sunnah. Accordingly, his 

ent does 
not include the form conforming to the Sun- 
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prolongation  
and that is the ̀ iddah, and so also the injury caused by the 

divorce 
pleased 

of the ciddah.' 2  

He said: When she has attained purity and then receivedPhinrelrly 
course followed by the next period of purity, if he likes,  he may be  
her or if he likes he may hold on to her. He (the Author, G 
with him) said: This is how it has been stated in al-Asl, while 
(God bless him) has stated that he may divorce her in the periodalnio-Tfopanui:r1:::vvyi  
following her first monthly course. Abu al-Hasan 	u(GHoadnbilahes's, 
him) said that what al-Tahawi has stated is the view of 

while the view of al-As1 is that of the two jurists. The reasoning under-

lying the view in al-As1 is that the Sunnah employs menstruation for 
effecting a separation between two repudiations, and the separation here 
is through part of the monthly course, which is to be completed through 
a second course. As it cannot be split into parts, it has to be completed. 
When the second monthly course is complete, the period of purity fol-

lowing it is the period conforming to the Sunnah, therefore, divorcing her 

in conformity with the Sunnah is possible. The reasoning for the other 

view is that the legal effect of the divorce has become non-existent due 
to retraction. The situation now is like one where no divorce has been 
pronounced during menstruation. Thus, divorcing her in the period of 

purity following it will be in conformity with the Sunnah. 

If a man says to his wife, who menstruates and with whom he 
has 

consummated marriage, "You are divorced thrice according to the 
Sun-

nah," when he had no particular niyyah associated with his statement,  

she is divorced with one repudiation taking effect in each period of 

purity. The reason is that the character lam (in li-'ssunnah) 
conveys. time 

and the time of the Sunnah 
form is a period of purity in which no inter-

course takes place. If he had 
formed the intention that all three should 

take effect that very moment or one repudiation at the beginning of each 
month, then, they will take effect as he intended. This is so whether they 

become effective during the state of menstruation or.th
.e state oerfapt.unrgitYa 

Zufar (God bless him) said that the niyyah of all repudiation,: oop 

once is not valid as it amounts to bidah (innovation), whibcl 

Sunnah.'' We maintain that his niyyah includes as a proba 
e 

"In other words, u
ndoing an injury is obligatory, and an act without which it 

cannot 

meaning 

iens gthe of  

be undone is also obligatory. 
wills is an interesting idea. 

who no longer menstruates or is one in whose 

if the wosmaraent is eonei  

n 	
into taken nt account (not 

menses), one repudiation will 

take at once, another the next 
month, and another the following 

This contrary to 
the case where he says, "You are divorced according 

teasieesIftnei  shffieec  odsh 

so, 

tdr a t  

di The reason is that the 
evidence of need in her case is the month, 

rthe period of 
purity for those who have 

periods, as we have explained. 

formed the niyyah that all three were to take effect at once, 

they do with 
Zufar (God bless him) disagreeing, as we elaborated. 

to the Sunnah," 
but he does not mention the word "thrice," because the 

niyyah of three operating at once is not valid for such a statement. The 

reason is that the niyyah of all three acting at once is valid for such a case 

where the character lam (in li 'ssunnah) is for the timing. As this state-

ment applies to timing in a general way, therefore, it necessarily implies 
that the occurrence of the repudiations be taken in a general way. Thus, 
when 

 valid. 
respect to timing stands

nullifiedof call three at 	the generality with 
Consequently, the intention of three is 

once, t hen he intends the operation  

airg

6hr2ias.nlietgia:LEpGAL CAPACITY FOR PRONOUNCING DIVORCE 

The divorce pronounced by any husband is valid if he is sane and major. on1Thineo: 

or basis ofth. 

SO in sleep 
is not valid, due to 

the words of the Prophet (God bless him 

nthie 
rational faculty ( aq1)" with which one can discriminate, and these t/Y 

ack this faculty. 
The person asleep cannot exercise a choice. 

"It is 
gharib tradition, l Z 

vaorirdcealprinosnaonune pceerdsobny.  a minor, an insane person and one doing 
peace), "Each 

divorce is permitted, except the divorce of a 

- ay a 1, vol. 3, 221. 

The reason is that legal capacity depends 

apacity is called ahliyyat al-ada' (capacity for performance). The matuit 
for the a .'s form of capacity is 

'cull. As compared to this, ahliyyat al-wumb or  capacity 
cqu'Ition of rights 

 is based on the attribute of being a human, a natural person. 

unqualified 

nah, and it issthaitsernintention 
that will be operative. 
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The divorce of the person coerced takes effect. Al-Shasfi:dkin  

d ecde 

him) disagrees. He says that coercion cannot exist side by 	
„odhbogleiss. 

tion (ikhtiyar), and it is through this that acts are legallyyac 
• e(wr'ith Yoh.  

This is distinguished from the case of one joking, because he haeswalec 
in (not) using the words of talaq. Our argument is that he has intended 
the occurrence of divorce with respect to his legally married wife while  he  
was in possession of his legal capacity. These attributes are not lost due to 
his situation and for the repelling of his predicament on the analogy of 
the obedient person. The basis for this is that he knows the two evils and 
he has chosen the least of these. Such a choice is a sign of intention and 
volition, except that he is not happy with the legal effects of his act. This 
does not alter his situation, just like that of one doing so in jest. 

The divorce pronounced by an intoxicated person takes effect. The 
view preferred by al-Karkhi and al-Tahawi (God bless them) is that it 
does not take effect. This is also one of the two opinions of al-Shafil (God 
bless him). The reason is that intention is valid due to the rational faculty 
and he has lost this faculty. It is like the loss of the faculty through banj 

(bhang in Urdu; henbane) and medication. We maintain that his reason-
ing faculty is lost due to a cause that is an offence. The legal effects have 
thus been deemed retained as a deterrence for him. If he drinks liquor and 

then develops a headache so that he loses his mind due to the headache, 
we would say that the divorce pronounced in such a state does not take 

effect.' 
Divorce by a dumb person through gestures takes effect, because his 

gestures are known and are taken to stand in place of expressions, on the 
basis of need. The reasoning will be presented at the end of this 

book, 

God, the Exalted, willing. 
The divorce of a slave girl consists of two repudiations irrespective of 

her husband being a freeman or a slave. The divorce of a freewoman 
ice n-

sists of three repudiations irrespective of her husband being a freem
an  

or a slave. Al-Shafi`i (God bless him) said that the number of repu
Gdoiad-

tions depends on the status of men, due to the words of
tthhee 

bless him and grant him peace), "Divorce depends on 
d for  it. repare while ̀ iddah depends on the status of women."'7 Further, being 

described 

as an owner is an honour and human beings have been psPta

rotupshoetf (men, 

16
In this case, the cause of losing the rational faculty is not an offence. 

'71t is a gharib tradition that is recorded by Ibn Abi Shaybah. 
	

vol . 3' 2.25.  

: 0 

of being a human is perfected in a freeman, therefore, his 

The 
hip 

 is wider and greater. We rely on the words of the Prophet (God , meaning 

owneLisim an
d grant him peace), "The repudiations for the slave girl are 

wa
iting period consists of two menstrual periods."' The rea-

blessanu 

ft.'in  is  that 

haterthe permissibility of permitting marriage with a woman is a 
she is concerned. Slavery has the effect of halving these 

master does not take effect against the slave's wife. The reason ' 

by the 

blessing 

is that 

If a slave marries a woman with the permission of his master and 

asexfacrepats that a repudiation cannot be halved, therefore, two com-

plete repudiations are assigned. The interpretation of what he has related blessings,  

is 
that divorce is pronounced by men.l

9  

then divorces her, the divorce takes effect. A divorce pronounced b th 

ownership in nikah belongs to the slave. Its relinquishment, therefore, 

belongs to him and not his master. 

evnoit:B3ThIet:2tssaziot6reniscsoatt.hrdeeerdterfcraodori  
rdiec  

TIA-I'3ryieslhAieabdhutiaDnpd Ibn `Umar (God be pleased with them). The differ 

aowCin bdy'

aall:sThiramfi,iid(hGi,oIdbnblMessajhaihma)n.d others. Al-Zayla`i, 



Chapter 63 

Pronouncing Divorce 

mum (divorce)1  is pronounced in two ways: direct expression (sarih)2  

and indirect expression (kinayah; allusion). Direct expression includes 

a man's statement,3  "You are divorced," "You are a divorced woman 

(mutallaqah)," and "I have divorced you:' Talaq takes effect with these 

expressions and is of the retractable (revocable) form (rafi).4  The rea-
son is that such expressions are employed5  for pronouncing divorce and 

'That is, repudiation. 
'Words that convey their meaning explicitly. 
'A statement is essential. Talaq does not become effective by mere inner resolve and 

intention. An opinion attributed to al-Zuhri is that it does become effective. 
'The Legal Effects of Irrevocable (Bei'in) Divorce.—The legal effects (itukm) of revo-

cable divorce have been explained by the Author, however, the irrevocable forms need 
some elaboration. Irrevocable divorce is classified into two types: (1) three repudiations 
and (2) one or two repudiations. The rules for each type vary according to the free-
dom or-- slavery of the spouse. Here we focus on free persons. When the repudiations 
are 

less than three, that is, one or two, the result is that the husband cannot have inter-
co

urse with the woman without a new contract of marriage, his pronouncements of _._ 
and 	are ineffective, there can be no Wan (imprecation) between the spouses, 

however. 
there is no mutual inheritance between them. The resulting prohibition is light, 
ever. The meaning is that he can marry his wife without her marriage to another man and subsequent quent divorce. The explanation is that an irrevocable divorce, with less 
three repudiations, results in loss of ownership, but not in the prohibition of the subje  

the 	(the woman). As compared to this, three irrevocable repudiations result 
be e  '°ss  of ownership as well as prohibition of the subject-matter. The woman can 

Permissible only if she marries another man and is then divorced. .11  practice.  
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are not used for other matters. They are, thus, direct expression 
6 Such These are followed by retraction on the basis of the text' ... 

(intenton). Th a 

These expressions' do not depend upon 
niyyah 

purpose due
it 

o their corn_ 

e ruh  ec_  

son is that such expressions are direct for this 
p 

 mon use. Likewise, where he has intended irrevocability. 
The rea • that he has intended immediate execution of a matter that the 

sharah has made contingent upon the termination  of the waiting period 

Cah 

idd ) 

,son his.  

Accordingly, such an intention reverts to him.9  
If he intends a release from the compact by 

his pronouncement of talaq, it is not admissible for a judicial decree, as it contradicts the appar-ent meaning, but it will be admissible for what is between him and God, the Exalted, because he has intended what can be included in the proba-
ble meaning of the statement (and God knows the inner intentions). If he 
intended thereby release from labour, it is neither admissible for a judi-
cial decree nor for what is between him and between God, the Exalted. 
The reason is that the word talaq is intended for release from a bond and 
the woman is not in bondage for labour. It is narrated from Abu llanifah 
(God bless him) that it is admissible for what is between him and God as 
he has employed it for release. If he says, "You are a mutlaqah (instead of 
nitallaqah)," it does not amount to a pronouncement of divorce except 
through his intention. The reason is that this word is not used in practice, 
therefore, it cannot be treated as a direct expression!' 

He said: By the use of such an expression (direct) only a single repu-
diation takes effect even if he intended more than this. Al-Shafil (God 

bless him) said that what he intends takes effect, because his statement 

meaning, 
mentioning of one who divorces implies the 

mentioning of divorce in the literal meani 	j
probably implies this. The men ust like mentioning of a 

scholar implies scholarship. It is for this reason that it is valid if a number 
indication of spec- 

is associated with the statement so that it becomes an i.  

it is contrary to it. 

the singular so that for 
ification. We maintain that an attribute conveys 	 ment hus the state 

used and for three tawaliq, t 	, 
mentioning of  the dual the word tiiiiqan is use The men 

does not imply a number because 

`These expressions are explicit for purposes of talaq. 

The text is Qur'an 2:228. 

"That is, direct expressions. 
9In other words, even if he intends irrevocability, the 

with respect to retraction operates. 
"'In other words, an indirect expression depends upon 

rule imposed by the 
shanah 

the accompanying 
niyyah. 
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the  divo rce r is the mentioning 
divorce, as at

tdhiavtoirscreep , which 
repudiation. T 

is a description  tohfatthi  the 

and not that of  

lass'clogian an ciated with it ids.aantioatntsriblLe tohfethsteavteemrbeanl tnoyIngtahvaet hisimimapbliuendd, wanhciech:,  

ti (abundant) grant. 
that 
means three 

 athsruebestranePu  

If he says, 
taliqun tala qan," and if he does not have a partic 

"You are al-taMq (divorce)," or "You are the !id/gun al- 
"You are intends  tairubn  or 

a jar  niyyah, or he 	illatsakineglee
ff

reecptubduiattiiofnh, eoirntwtenod, sththenreae,  single 

repudiations 	eoneffwect. The occurrence of divorce through the sec- 
ondobvious. uTlhdehreason  i s that 

occurred.  
if Thheu  had

s, when 
hmerelyen h e  

mentions'no

retractable 

 nedntanddii o antei odthenitrrshde:Teattribute

statements

illuadtttiraaiktbiu t e  a,  n d mentions the verbal noun with it, when 
such noun strengthens it, the divorce occurs a priori. As for its occur-
rence through the first statement, the reason is that the verbal noun is 
sometimes mentioned when the nominal term is intended, like saying a 
man who is adl, that is, 'add (just). This amounts to saying, "You are a 
taliqun." In the same manner, if he says, "You are al-talaq," the divorce occurs with this too and no niyyah is needed. This will be deemed a \re,illtrabcetavballeidrepudiation, as we have explained, for it is a direct pronounce-

the dual 

is cethinutrdeoienfgidivorce s

. the 

 

valid 

a loe  rc e due  t o its  widespread use. The niyyah of three divorces 
because the verbal noun implies generality of meaning and 8nienuletriipclinciotay,nbs.eccaounseseigtuisenatlgyeniterimicpnloieusnt,htehluesa,stitwwitihll tbheetpreraotheadblilikitey  allot.  
i
whole. The intention of two repudiations in this statement :::h

vatid, with Zufar (God bless him) disagreeing. He maintains that fist rwiardrteoapsfutidthiraisetieao, 

repudiations 	

when the intention of three is valid that 
ts part is valid as well as a matter of necessity. We say that the 

niyyah 

singular.Li. s not imply 

,..,:rattleri)istsoubiteable  

sive  lity,2s observed for 

se nt su sv, a is iod  t ill: he w h ce ans et ht  ea k iwr lo gm iannt oi s a  ac cslave,
the  

ee 

statement  Asfoirotwe 
 0 in the case of the freewoman, it is a number and the 

n
sirgublearr. WTohredsreaasnodn tihststhisatptohsesihmleeathnrinogugohf 

ys, uyou  ,. _ .for th

e 

genus. The dual is eliminated from these. If 
he sa '13 ànce  Or a sin 1 
r'Pudiation  L 41e  taliqun ril-talaq," and maintains that he intended one !i2l4a, L„ . by the word !Wig 

and another repudiation by the word al-
deemed truthful. The reason is that each word taken 

e occurrence of divorce. It is as if he had said, 

A1-Hidayah 	 571 



Al-Hidayah 573 

572 
	 Al-Hidayah 	 BooK 

 VIII: DivoRcz 

"You are repudiated, repudiated." With such a statement two retratctabelre 
. repudiations take effect when he has consummated his marriage with her.  

If he attributes divorce to the woman as whole or to what is taken 
to be the whole, divorce takes effect, because he has attributed it to the 
object of divorce. This is like saying, "You are repudiated: The reason i

s  
that the character to ' (in anti) is a pronoun for the woman. And so also if 

he says, "Your raqabah (neck) is divorced, or ̀ tinuq (neck) is divorced," 
or Your head is divorced?' or Your soul," or "body" or "corpus" or  
"vagina" or "face?' The reason is that these words refer to the entire body. 
As for the words "corpus" and "body" it is obvious, and so also the other 
words. God, the Exalted, has said, "The freeing of a raqabah."" And He 
said, "They would bend their necks in humility."' The Prophet (God 
bless him and grant him peace) has said, "God has cursed the furiij on 
the suraj (saddles)."'' It is said, "So and so is the ra's (head) of the peo-
ple?' "0 face of the Arabs?' and "His soul expired," meaning his self. In 

the same sense, the word darn (blood) is used, "His blood is permissible." 
Among these words is also nafs (self), which is obvious. 

The same applies if he divorces an inseparable part of her, like saying, 
"One-half of you or one-third is divorced:' The reason is that the insepa-
rable part is the subject-matter of all transactions like sale and others. In 

the same way it is the subject-matter of divorce, except that it cannot be 
separated with reference to divorce, therefore, the whole is intended by 
way of necessity. 

If he says, "Your hand (arm) is divorced" or "Your foot is divorced," 
the divorce does not take effect. Zufar and al-Shafi'i (God bless them) 
said that it does take effect. The same disagreement applies to each spec-
ified part, as it does not express the meaning of the entire body. The 
two jurists (Zufar and al-Shafil) argue that it is a part that is benefited 
from by vi rtue of the  contract of nikah, and something that has this sta-

tus becomes the subject-matter of the contract of nikah. Consequently, it 

becomes the subject-matter of talaq as well. The rule is, therefore, estab 

lished for utilisation by attributing it to talaq and thereafter it spreads to 

the whole as in the case of the inseparable part. This is distinguished from i'sh 	is  

the case where it is attributed to nikah, because extending the meaning  

"Qur'an 4:92 
'2Qurin 26:4 	 vl.

'Al-Zayla`i says that this tradition is gharib in the absolute sense. Al-Zay 

228. He adds that it may be supported somewhat by a tradition reported by Ibn 

pog VIII: 1)1  

14 

The reason is that the prohibition of the remaining parts 
m sibility of this part. In the case of divorce, the matter 

d Nv maintain that he attributed divorce to something that is 

bj 	
matter, therefore, it becomes redundant. It is as if he had 

d to her saliva or nails. The reason is that the subject-matter 

h ch t
here is a restriction, because divorce is based upon the 

of such re 	
tion, and in the hand there is no such restriction. 

removal 	

CE 

 rstreic  

d'inailsst:°trttreshiivbaiftneosturartsistenuteehswi'll
s reason that it is not valid to attribute the contract of nikah to 

it, as distinguished from an inseparable 
contract of nikah 

part, as that is is 
 valid  
the subj

kewise
ect-ma

it i
tter

s  

of nikah 
and attributing it to the 	

. Li  

the subject-matter of talaq. 
The jurists disagreed about the woman's back 

and her stomach!' The co rrect view is that a talaq in this case is not valid 

as an ex
pression naming these parts does not refer to the entire body. 

one- 
If he divorces her by pronouncing one-half of a repudiation or 

third of it, he has divorced her with one 	fractional  
repudiation. The reason is that 

divorce cannot be fragmented and the mentioning of a 
	part 

amounts to the pronouncement of the whole. The same response is given 

foidr eadn.
y part that he may mention,' due to the explanation we have pro-

If he says to her, "You are divorced with three-halves of two repudi-
ations?' then she is divorced with three repudiations. The reason is that 

onea-lhalf of two repudiations is one repudiation, thus, when three such 

salves are combined they amount to three repudiations by logical neces-

rietyp.uIdf 

repudiations 

says, "You are divorced with three halves of one repudiation
," 

irteipsusdaiiadtitohnast.  this amounts to two repudiations. The reason is that the 

If he 

mseasy 

says 

to t 

to her, 

 and one-half repudiations and this has to be com 

pleted (into a round figure). It is also said that this amounts to 
three 

and case 

otnhs as each half is completed in itself, and this come 

two jurists 	in the first case that they amount to two, 

(God bless him). The 

they amount to three. Zufar (God bless him) said 
 

a fourth or a tenth and so on. 

permissibility from one millat  is, extending 	
rt to the rest of the body. 

and in the sec 

'd that in the first 

a 
	he says, "Your back is divorced, o

pt-a 
 "your stomach is divorced." 
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does not include the limits mentioned, just like on 
to you from this wall to that wall."17  The underlyingreasonin jurists, which is based on istihsan, is that such 	g of the two  

a statement made in th customary way is intended to mean the whole, as 
, when you w ld e  to another, "Take from my wealth from 	d* m one dirham u 	ou say 

p to one hundred dirhams." 
According to Abu Hanifah (God bless him) what is intended 

is what is more than the minimum mentioned andh is 
1  w at is Lesser than the 

maximum mentioned.' Thus, people say, "My age is from sixty to sev-
enty or what is between sixty and seventy." They mean h 

n t ereby what we have mentioned. Intending the whole (as in di h r ams) applies to things 
in which the basic rule is that of ibahah (permissibility), and will be as 
mentioned (by the two jurists), but the primary rule for divorce is that 
of prohibition. Thereafter, the first limit must be present so that the sec-
ond can be based upon it, and its presence is there when it occurs legally, 
as distinguished from sale, as the limit is present in it prior to the sale, 
If he intends one then morally it is taken into account, but not legally. 
The reason is that his statement probably includes this meaning, but it is 
contrary to the apparent meaning. 

tiplication and calculation thereby, or he does not have any intention, 

then it amounts to one repudiation. Zufar (God bless him) said that two 

This is also the opinion of ljasan ibn Ziyad (God bless him) . We maintain 
repudiations take effect according to the practice in arithmetic (ix2=2). 

that the effect of the proposition is to increase the multiplicands and not 

the result of multiplication. Increasing the compone 

If he says, "You are divorced one in(to) two," and he intends mul- 

nts of a repudiation 

does not lead to an increase in its number. 

If he intended thereby "one and two," then they amount to three 

ter "wow" is for conjunction and enveloping and combines 

implied. The charac 
repudiations, because this is the meaning probably 	

thin s  the g 
d it  

ing  the 

'7This type of reasoning appears to be similar to 
that adopted for exclud 

elboiawTsh  from washing in the case of minor ablution (wucliV). 

is means that if there is a number in between two numbers 
the middle number  that is considered, but when there is no number in bawl:et:ea 

um ers mentioned then it is the lesser number that is acknowledged. MI's' 
_ --A 4-wn" means one. mention 

 eed, it 

,191:ItchEe 
woman's marriage is not consummated one repudia-

Be :I:: ' fleet, as in his statement "one in two." If he intends one with 

tion takes e 	• • 	• repudiations will take effect,because the word fi conveys the 

three 
t:eoa'ning o

f "with," as in the words of the Exalted, "Enter ft  (with) my 

"19 
 that is, with my servants. 

servIafnhtse 
intended one number to be included in the other, one repu-

diation will take effect. 
The reason is that divorce does not work as a 

wrapper, therefore, the second number becomes reduntant. 

If he says, "Two in(to) two," and intends multiplication 
and calcu-

lation thereby, two repudiations take 
effect. According to Zufar (God 

bless 
him), these are three. The reason is that the result implies that these 

are four, but repudiations cannot be in excess of three. We maintain that 
only the first number mentioned will be taken into account, as we elabo-

rated." 
If he says, "You are divorced from here up to Syria;' it amounts to 

one repudiation, and he possesses the right to retract. 
Zufar (God bless 

him) said that it is one irrevocable repudiation, because he 
attributed

extended length to it. We maintain that in fact he made it short,  

when it takes effect, it will take effect in all locations. 

If he says, "You are divorced at Makkah or in Makkah," then she is 

divorced at once at all locations in all lands. Likewise, if 
he were to say, 

"yoaluiy:rbeedcavudosirceced in the am." The reason is that divorce is not specific to 

aechloecsatmioankktoahtheheexcwluusiibone  ocofnasniodtehreedr. Itfruhtehildmeans thereby "when she 

one 
 

apparent mean
iahilnleyg.i.riLteiknedweidsea, wcohnecnealheedsam

yseaning that goes against th
e 

truthful makkah," she will 

are 
  i .11 : ' If  h e intends thereby "when you fall cilYlo

,"uh

morally,

ea ies   dn jovt;:uebtdena dnetdei  vmuyonoehuodut_  

If he  says, "You are divorced when you enter 
	. 

be   

t contingent 
deemed divorced till she enters Makkah  

i 

entry into  , 

Close asso  • • 	, 
the dart' the divorce is in e 

 upon her entry. If he says, You are 
divorced 

it 

	

 d- ,, 	divorce ' linked 
d to the act o 

lin
ked elation between the condition an 

"nked wth 
1 
 entry due to the difficulty of . The reason i dthdat he made 

during your 

f 
entry due to the 

and the 
duration, therefore, it is 

it with the 
duration. 

f associating 

'9Quean 89:29  
1°For one into two. 
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If he says, "You are divorced tomorrow" then the repudi

s,atthiTtihe ill 
tion takewseffect 

effective against her with the rising of dawn. Thererpeu
asdoian ciated the entire next day with divorce, and the 

in its first part. If he had intended by this the 
enedcroeef.tThheedraeya, 	. 

this is prob-where th' ' 

deemed truthful morally, but not for a judicial 
adning,  he has intended the restriction of a general me ' 

able, but it conflicts with the apparent meaning. 

If he says, "You are divorced today tomorrow" or "tomorrow today," then -
he will be held bound to the time uttered first. Accordingly it ill 

take effect "today" in the first statement, and "tomorrow" in the 
,secownd statement. The reason is that when he says "today," he intends immediate 

execution, and what is immediate does not admit association. When he 
says "tomorrow," it amounts to association and what is 

associated cannot 
be immediate insofar as that amounts to nullifying the association. In 
both cases, the second word becomes redundant. 

If he says, "You are divorced during tomorrow, and he then says 
that he intended the end of the day, his statement is admissible in law 
according to Abu klanifah (God bless him). The two jurists said that it 
is not admissible in law exclusively (morally it is). The reason is that he 
associated the entire day with divorce and it becomes like his statement 
"tomorrow," as we have already elaborated. Consequently, it takes effect 
in the first part of the day in the absence of intention. The reason is that 
he omitted the word "fi" and inserting it has the same effect as it 

is 
duration in both cases. According to Abu Hanifah (God bless him), he e 

intended the actual meaning of his statement, because the word fi s for 

duration and duration does not require that it be covered entirely. The 
determination of the first part as the time of legal effect is due to_the 
absence of a contrary implication. If he determines it to be the end of the

day, then the intended determination has greater priority,  

to the necessary. This is distinguished from his statement "tomorrow,  

that implies the entire duration insofar as he has associateh.  

attribute in association with the entire day. A parallel foritf  this 
the former 

says, "By God I will fast for my lifetime," while the paralle for the 
 saYing 

it with 

as 

is, "By God I will fast during my lifetime." The same applies  
"dater" and "ft' al-dahr.” 	

with this 
s is when he 

i 
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Boa 

‘,Q "You are divorced yesterday;' when he married her today, 
If he sal",  

; no 
effect. The reason is that he associated with a time that has 

there 's  	d and which negates the right of ownership of talaq. It is, 
d redundant and is like saying, "You are divorced prior 

deemed he  
therefore, 

 time 
of my creation." Further, the statement can be sound if it 
information that there was no nikah or that the woman was 

ncement of another (earlier) husband. If conveys the 

 d her prior to yesterday, the divorce takes effect at that 

passe 

did not associate it with a negating situation. Fur-

ther, 

divorced through the pronou 

fore, 

ent cannot be deemed sound as a report either. It is, 

nveys t e 

he had mane 

therefore, a new act and a new act that is associated with the past takes 

moment, because 

already 

to the i h  

ther, the statement  

effect at the present moment. 

If he says, "You stand divorced prior to my marriage to you," the 
statement has no legal effect, because he has associated it with a negating 
situation. It, therefore, amounts to saying, "I divorced you when I was a 
minor," or when I was asleep," or it may be taken as a report, as we have 
mentioned. 

If he says, "You are divorced as long as I do not divorce you," or 
"till I do not divorce you," or "till such time that I do not divorce you," 
and then remains silent, the woman stands divorced. The reason is that 
he associated divorce with a time that is devoid of repudiation, and this 
happens when he remains silent. Further, the words "till" and "until" are 
explicit with respect to time as they represent durations of time. Likewise, 
the . 	

that is, during your life. 

word "ma" 
I live,”/I 	

(as long as) is for time. God, the Exalted, said, "As long as 

.. If he says, "You are divorced if I do not divorce you," she is not 

time that I d 

divorced till his death. The reason is that non-existence is not realised 
except by the absence of hope of life, and that is the condition, as in the 

his death, which is the correct view. 
a 

 

s
tatement, "If I do not reach Basrah." In this, her death has the same effect 

If he 
ti to Abu says, "You are divorced when I do not divorce you," 

or  "till the 

do not divorce you," she is not divorce 

when  
uu Hanifah (God bless him). The two jurists said that 

	. 

en he remains silent. The reason is that the word idha (when) is meant 

Qur'an 19:31 
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to express time. God, the Exalted, has said, "When the sun ( • : 
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cious light) is folded up."" It, therefore, conveys the samee 
mata (until) and mats ma (till the time). It is for this 

reason that when  
matter stays 

meaning as  

he says to his wife, "You are divorced when you like," th 

statement, 
in her control even after leaving the session, as in his,  staet 

word iclha is 
you like." According to Abu Hanifah (God bless him)cotnh 
used to introduce a condition as well. If he intended a 

condition thereby,  she is not divorced at once. If he intended a particular time, she can be 
dis- tinguished from the case of leaving it at her pleasure on the 	I 

divorced, but not with the associated doubt and probability. Tanhia'soisgydeiosy-f, 

time, where the matter does not move out of her control. If it is assumed 
that it has been used for a condition, the matter moves out of her control. 
As the matter had been delegated to her, however, it will not move out 
with doubt and probability. This disagreement pertains to the situation 
where he has no niyyah. If he intends a time thereby, the divorce takes 
effect immediately. If he had intended it as a condition, the divorce will 
take effect at the end of life (of either), because the term probably implies 
both time and condition. 

If he says, "You are divorced as long as I do not divorce you, you are 
divorced," then she stands divorced with this repudiation. The mean-

ing is that he said this linked to the prior words. Analogy dictates that 
this is association (not linked), therefore, two repudiations take effect if 
the woman's marriage stands consummated. This is the opinion of Zufar 
(God bless him). The reasoning is that a period of time is found (betweene  

the two statements) in which he did not divorce her, however brief th 

moment. This is the time in which he pronounced the words "You are hsan  

divorced" prior to being free of the entire statement. The basis for ills e  
n  is that the time for pronouncing the oath is exempted from the oath due 

u
.t  

to the situation itself. The reason is that taking the oath is the aim d 
is not possible to take the oath unless this duration is exempted. The basis 
of the rule pertains to the case where one makes a vow not to reside in 
specific house and becomes occupied with moving out at once. The same  

applies to sister cases as will be brought up in the Book of Oaths, God, the 
Exalted, willing. 

he says to a woman, "The day I marry you, 	
d" and  If h 

night, she stands divorced. The reason 
you are 

is 	

d 
he marries her at night, 	 the word  

"Qur'an ain 

is mentioned and what is intended thereby is daylight. 

'1?vacoZt(rtuoeday
di)n this way when it is associated with an act that extends 

It rs dalight, like fasting. It applies to delegating authority to the wife 

(for 
er y the day) as in such a case 

the day becomes a standard; such construc-

tion 
is compatible with these cases. The word is mentioned and what is 

is time in the absolute sense. God, the Exalted, has said, 
intended thereby  
"If any do turn his back to them on such a day."" The meaning here is 

absolute 
time. The word is construed in this meaning when the act is 

not 
spread over the daytime. Divorce is an act that belongs to this cate-

gory, 
therefore, it includes both night and day. If he asserts that he meant 

thereby daytime exclusively, his statement is admissible judicially, because 

he intended the true meaning of his statement. Night does not cover any-
thing except darkness, while the term day does not cover anything other 

than light exclusively; this is the usage. 

63.2 MISCELLANEOUS FORMS 

If a person says to his wife, "I am divorced from you," then it does not 
have any legal effect, even if he had intended divorce. If he says, "I am 
irrevocably separated from you," or "I am prohibited for you," and he 
intended divorce thereby, then, she stands divorced. Al-Shafil (God bless 
him) said that divorce occurs in the first case as well, if he had intended 

divorce. The reason is that ownership of nikah is common between the 

the 
spouses so that she can demand sexual intercourse just as he has 

divporerrsicreibdetdo  

he roigfhirtretovodcembland access. Likewise, the lawful right to benefit from 

prescribed to 	
of nikah is common between them. Taldq has been 

prevented from 

for 	

these two rights, therefore, it is valid to associate 
with the man just as it is valid to associate it with her, as in the case  

,vocabl

s 
	irrevocable separation and prohibition. We maintain that divorce 

lion  s apply to  , 
r t e removal of the restrictions of marriage. These restric- 

tions 
 is 	to her and not to the husband. Do you not see that it is she 

is for the elimination  
om marrying another husband. If moving out of nik4 

it 

is the  Who is owned, while 
of ownership, then it works against her, because 

that she is  , 	ie is  .. r
iir,, 	

wned, while the husband is the owner. It is for this reason 
referred to as one in a state of nikah. This is distinguished from 

separation as it refers to the bond that is common 
between 

13Chlean 8:16 
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them. It is also distinguished from prohibition as that is the m 
eli 

	

ati° n  of lawful access to each other, therefore, it is valid tow he 
oassociate  it with them. It is, however, not valid to associate divorce except 

 

If he says, "You are divorced with one or you are n pote'a'hen the state-
ment has no legal effect. He (the Author—God be Ise with him) 

d  
- ag ir without any opposing view. It is the view of Abu Hanifah (God bless h' ) and 

said that this is how it has been stated in al-Jami' al S 	' 

im an the 
second opinion of Abu Yasuf (God bless him). According to the opin-
ion of Muhammad (God bless him), which is also the first view of Abu 
Yasuf (God bless him), a single retractable repudiation takes effect. He 
mentions in the Book of Talaq with respect to where he says to his wife, 
"You are divorced with one or it is nothing," that there is no difference 
between the two issues. If what is mentioned there was the opinion of all, 
then from Muhammad there are two narrations. He argues that doubt has 
crept in about one repudiation by the insertion of the word "or" between 
it and its negation. Consequently, the consideration of a single repudia-
tion is relinquished and what remains is the statement "You are divorced." 
This is to be distinguished from his statement "You are divorced or you 
are not," because this creates a doubt about the occurrence of divorce 
itself, therefore, it does not take effect. The two jurists argue that when 
the attribute is associated with a number, the occurrence takes place by 
mentioning the number. Do you not see that if he said to a woman whose 
marriage has not been consummated "You are divorced thrice," she will 
be divorced thrice. If the divorce had to occur through the attribute alone, 
the mentioning of the number three would be redundant. This is so as in 
reality what takes effect is the characteristic described but not mentioned. 
The statement means "You are divorced with one repudiation," as has 
preceded. Thus, if what occurs is the substantive for which number is a 
qualifier, doubt creeps into the very occurrence of the divorce, therefore, 
nothing takes effect. 

If he says, "You are divorced upon my death" or "upon your death," 
then nothing takes effect. The reason is that he has associated divorce 

with something that negates it. Further, his death negates legal capacity,  

while her death negates the subject-matter, and it is necessary that both  
be present. 

If the husband comes to own his wife in whole or in part, or the wife 
comes to own her husband in whole or in part, a separation occurs, due 

to a conflict between the two types of ownership. As for the wife's owning 

00 

her 

  husband, it leads to the combining of owning or being owned. As for 

ming to own 
 her, the reason is that ownership through marriage 

is estab 
eacteisohed due to necessity, 

and there is no such necessity with the 

ownership of a slave), therefore, nikah is his  co 

If he  bufy
insilhkeYraamnidn then divorces her, nothing takes effect, because 

Presence 
 

ad:  ii. 

when 

nvddeoaagr hhac 

she  

ns 

obligatory

t h  a 

that 

take effect due 
to what we have said about negation. It is narrated from %hen he cona(Ges 

Muhammad (God 
bless him) that it does take effect. The reason is that 

nreggfudaLcrteOrtteoiethoPewrnin the form of 
`iddah or any other way. Likewise, 

caseahs  eitreis
as compared to the first case, because there is no 

the re-existence of nikah, and it does not remain with 

him as a whole or in part, the divorce will not 

permitted to him to have intercourse with her. 

If he says to her, when she is another person' 	
"You are divorced s slave,  

twice with freedom granted to you by your master," and then if the mas-
ter grants her freedom, the husband possesses the right of retraction. 
The reason is that he has made repudiation contingent upon manu-

mission or freedom, because the term `itq covers both. A condition is 

one that is non-existent with the likelihood of its coming into existence. 

The rule is linked to the condition and the condition mentioned is of 
this nature. What is dependent upon the condition is repudiation (not 
di s  i vvdooerrpcc 

dependent 

 w,dbei lenl  because a 

upon 

ps eo  inn mcoannduitions.  such a transaction will become a repudi-
twhhieoencnousnhpdeoitniotnh.eTchonditftion occurring, in our view. When the repudiation 

di repudi 
(with) cone 	

mission or freedom, it comes into being after 

twos  

conditions.  

it i 

to be construed 

sometimes 

mentioned 

eutt.for now she cannot become finally prohibited with 

o trued in this 

condition. Thereafter, 
 delayed till after freedom. It will operate on the woman ys 

 thebelerea er, divorce is found after repudiation, therefore, 

"Verily with 
n toned for subsequent happenings, as in the words of 

One thing remains and that is that the word mda 

is sense on the evidence of what we have said about 

earung of accompanying. To this we would say that 

every difficulty there is relief."24  Accordingly, it is the xalted, "'V 

If he says  ,,,, 
master sa  , :, vv "When tomorrow comes, you are divorced twice," and the 

daY arrivys%bWhen tomorrow comes, you are free," then when the next 
e- -..e is not lawful for him until she marries another husband. 
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Her 7clilah is of three menstrual periods. This is the view accordin
g to  Abu Hanifah and Abu Yiisuf (God bless them). Muhammad (God bless 

him) said that her husband possesses the right of retraction, wit respect 
to her. The reason is that the husband has associated the occh urrence 
of divorce with manumission by the master insofar as he has made it 
contingent upon the condition that the husband has employed for man-
umission. What has been made contingent (repudiation) becomes the 
cause (of the occurrence of divorce) on the happening of the condition, 

while manumission accompanies freedom as it is its underlying cause, 
for which the basis is the existence of ability along with the act to be 
done (both come together). Thus, repudiation accompanies manumis-
sion by way of necessity. She is, therefore, repudiated after manumission 
and the issue becomes like the first issue. It is for this reason that her 
`iddah 

is determined to be three menstrual periods (like those for a free 
woman)." The two jurists maintain that he made divorce contingent 
upon the thing on which the master made manumission contingent. 
Thereafter, manumission operates on her when she is a slave and so also 
divorce (that is, at the same time). Two repuditions prohibit the slave girl 
finally as distinguished from the first issue, as in that case he made repudi-
ation contingent upon freedom by the master, therefore, divorce occurred 
after freedom, as we established. It also differs from the waiting period, 
because in that case precaution is adopted and for final prohibition also 
precaution is adopted. There is no basis for what he (Muhammad) said. 
The reason is that if manumission is associated with freedom, because it 
is its ̀ illah 

(cause), then divorce is to be associated with repudiation (in 
the same way) as that is the `illah too, therefore, they should be deemed equal. 

63.3 DIVORCE BY SIMILE (TASHBIH) 

A person who says to his wife, "You are divorced like this," and he snaps his thumb, index and middle finger, then this amounts to three repu-diations. 
The reason is that an indication with the fingers conveys an 

i information about the number according to the usual practice so that it 
becomes associated with a number that is vague. The Prophet (God bless 

25What he is saying  is that repudiation, manumission and freedom occur at the same 
time, but divorce occurs later. Therefore, divorce occurs after she is free. 
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Bog  

hira and fin
ger, then it is a single repudiation, and if he indicates with 

rases one 

two it am-ull 	d d is that 
with fingers that are spread. It is said that 

indication  

if the  
w a close 	

, . 

(with the inner si e acing 

accepted  
tion is main in the first situation (closed fist) two repudiations will be acknowledged 

morally, 
one. The reason is that it can bear his intention,  
the obvious meaning. If it is not accepted this way, 

the
numb 
n it will 

, fo r 
amo 

in th 
unt to 

is 

one repudiation as it is not associated with any vague 
	er 

case what is left is his statement, "You are divorced:' 

to an irrevocable divorce, like saying, You 
finally." Al-Shafi`i (God bless him) said that a revocable divorce will take 
effect if it is after consummation. The reason is that divorce has been pre-
scribed in a manner that it is followed by retraction, therefore, qualifying 
it with irevocability goes against the intent of the law. Thus, it becomes 
redundant, like his saying, "You are divorced with the condition that there 
is no retraction for me with respect to you." We maintain that he has 
qualified it with a meaning that the term can bear. Do you not see irre

-

vbocability is attained through the pronouncement if the marriage has not 
been consummated or after the waiting period. Thus, the qualification is f 

 

is not 

ascertaining one of the two probable meanings. The issue of retractio

n  

AIL DIv°11"  

he did
acceptable, therefore, one irrevocable repudiation will take 

	
he 

 

intended  
If he 	

three, then three take effect, due to what has precededdear.ion. 

and intended with his statement, "You are divorced," one rep 

'red  wdi.th his words "irrevocable" or "final" another, then two irrevocable 

repudiations occur
. The reason is that this qualification is suitablef ble 

legal 

 

I gal effect ab initio. 

If he qualifies divorce with a 
sort of excess or intensity it amounts 

indication is made w 

a grant him peac.e). said, "The month is like this and this.... 

manifested with the palm (with fingers open but together), then 

id not have an intention or he intended two repudiations, 

but ii.er  

 morally, but not for the purpose o 

d fist If the indication takes effect with fingers that are spread 

but in the second (with an open palm) it will morally amount to 

n ts to two 
repudiations, on the basis of what we said. The 

acknowle ge 

side f ' ) then, the intention with closed fingers will be 

Isitthathe back of the fingers, then, this amounts 

of a judicial decree. If the inten 

are divorced irrevocably or 

but it will contrary be contra 

,,26 If he  

iactia  
or its  

to 

"It is  „port  
versions are recorded by al-Bulchari and Muslim. Al-Zayla vol. 3' 

12  e from seve
ral Companions (God be pleased with thesm). The different 
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Likewise, if he says, "You are divorced with the extreme for

m of  divorce." The reason is that it has been qualified with this word i 
of its legal effect. It has the effect of immediate irrevocability andnivitehlv 

same as his statement "irrevocable." Likewise, if he says, "the most vicious 
form of divorce," or "the worst form of divorce," on the basis f h 
have mentioned. 	 0 what at we  

The same applies if he says, "The divorce of Satan," or "The divorce 
of bicrah 

(innovation)." The reason is that retractable divorce is 
mid(' al-sunnah, therefore, his words "bicVah" 

and "Satan's divorce" result in 
an irrevocable divorce. It is narrated from Abfi Yfisuf (God bless him) about 

the words "You are divorced with the divorce of 
bid 'a h (innovation)," that it does not amount to an irrevocable 

(ba'in) divorce without a niyyah. The reason is that the bicrah 
form applies to one pronounced during the menstrual period, therefore, niyyah is essential. It is narrated from 

Muhammad (God bless him) that if the person says, "You are divorced with the bicrah 
form," or "Satan's divorce," it amounts to a revocable (rap) 

divorce. The reason is that this legal effect is realised in divorce 
during the situation of menstruation. Thus, irrevocability is not estab-
lished through doubt. 

The same applies if he says, "Like the mountain." 
The reason is that a 

simile referring to the mountain inevitably leads to excess, and this is due 
to the assertion of an excess in the attribute (divorce). The same applies 
if he says, "On the analogy of a mountain," on the basis of what we said. 
Abu Yasuf (God bless him) said that it amounts to a revocable divorce, because 

 the mountain is a single thing, therefore, a simile referring to it conveys unity. 

. If he says 
to her, "You are divorced with the most intense form of 

divorce," or "Like a thousand," or "A roomful," then it is a single irre-vocable (Litein) 
repudiation, unless he intended three repudiations. As 

for the i first, the reason is that he qualified it with intensity and that 
means irrevocable as it does not admit of decrease or rejection. The rail 
(retractable) divorce does admit such meanings. The intention of three 
is valid as he has mentioned the verbal noun. With respect to the sec-ond, on occasions 

 this simile conveys strength, while at others it convey.: number
. It is said, "He is like a thousand men," where the to. 

 convey strength, therefore, a 
niyyah ofboth things is valid. When  d  niyyah 

is absent the least number is affirmed. According to MulPmrna  

intention is 

1 three repudiations take effect in the absence of inten-

because it is a number and the apparent meaning of the simile is (Rd bless hall" 

a 
 number. Thus, his statement is like, "You are divorced with 

tiF:ecnri' um 	its own 
size, while at others it may fill it due to the multiplic- 

0  onveYber one thousand." As for the third, a thing may sometimes fill a 

i n  
numbers, therefore, whatever he intends makes the niyyah valid. In 

room due to  ' s  
•
tiirle°-aXe of niyyah, 

the minimum number is established. Thereafter, 

the rule according to Abu Hanifah (God bless him) is that when a simile 

is used for divorce an irrevocable divorce takes effect, whatever the sim-
ile used, irrespective of the person using magnitude, and this is due to 
the earlier explanation that a simile implies an increase in the attribute. 
According to Abil Hani fah (God bless him), irrevocability results

the  
throu

si 

 g 
milhe 

the mentioning of magnitude, but not otherwise, whatever  
used, because a simile may sometimes be purely for unity, however, mag-
nitude is always for excess. According to Zufar (God bless him) if the 
subject-matter of the simile is something that accepts magnitude accord-
ing to the people it will amount to an irrevocable divorce otherwise it 
is retractable. It is said that Muhammad (God bless him) sided with Abu 
I-janifah (God bless him) on this issue and it is said that he sided with Abu 
Ywil s 

 

with the uf(G tomdabm)  bless him). The elaboration of this is in his statement "The 

eye of a needle," that is, "like the size of the eye of the needle" or "like the 

mountain," that is, "like the size of a mountain" (where Muhammad is 

it 

  

„ If he says, "You are divorced through an aggravated repudiation," 
Tbhroad,” or "lengthy:' then a single irrevocable repudiation takes effect. 
.tsutehersee.a

ff

soecnt i:bethcat what cannot be revoked becomes aggravated and that 
is theirrevocable divorce. Likewise a thing that is difficult to undo. It is 
yusuthat such and such thing has a length and breadth. According to Abu 

takes 
i (God bless him) with such a statement a revocable repudiation 

because such a qualification is not compatible with a repudi-
ation, therefore it is redundant. If he intends three repudiations in these 
Cases, theiantdenwtihoant  itsakvealsid

eff
, becetca

isirrevocable. 

irrevocability is multifaceted, as has 

preceded, n  

divorces his • 	. ,, 	• 

, the repudiations 

63.4 DIVORCE PRIOR TO CONSUMMATION 

If a man d. 

with her 	
twioinfes wthinribcee effperciotirvteoacgOairInSrlt 

her. Thereas
on is that 
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statement that will alter the earlier meaning so that it can be relied upon. 
Thus, the first takes effect immediately and the second will come up to 
meet it as that is irrevocable. 

ond and third will not take effect. This is the case where he says,e"Yotuae
res divorced, divorced, divorced," The reason is that each one of them takes 

 effect independently when he does not say something at the end of his 

effect at once. 

we have elaborated. His statement, "You are divorc
ed s,  

as the occurrence of a single repudiation at a time, thus, the • 

what takes effect is an implied noun. The meaning is "divorce threicte;k

"eans 
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If he separates the repudiations, the first is irrevocable, and the sec- 

,wilelyn:lb
i all take 

Boox 	
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Likewise, if he says to her, "You are divorced once and once"; one 
will take effect, on the basis of our statement that she became irrevocably 
divorced with the first. 

If he says to her, "You are divorced once," and she dies before his pro-
nouncing the word "once," the pronouncement is nullified. The reason 
is that as he has associated the attribute with a number, it is the num-
ber that will take effect. If she dies before the number is mentioned, the subject-matter 

 of divorce has expired before the divorce could take effect. 
Accordingly, it stands nullified. 

Likewise, if he says, "You are divorced twice," or "thrice," on the basis 
of our elaboration. This belongs to the same category as the issue preced-
ing it in terms of meaning. 

If he says, "You are divorced with one before one, or after which is 
one," then a single repudiation takes effect. The basis is that when he 
mentions two things and inserts the word of duration between them, then 
if a figurative meaning is associated with it, it becomes a qualification for 
another thing that is mentioned. It is like the statement, "Zayd came to 
me, before him `Amr." If he does not associate a figurative meaning with 
it, it becomes a qualification for the first thing mentioned. It is 	the 
statement, "Zayd came to me before Arm" The occurrence of divorce 
in the past is its occurrence in the present, because undoing the prohi-bition  

 of the past is not within his power. Thus, the precedence in his  
statement "You are divorced with one before one" becomes a  qualifica- 

 for the first. As the woman is irrevocably divorced with the first, the 
tion i  

second does not take effect. The relegation in his statement "After which i is one" becomes 
 a qualification for the last mentioned repudiation, there-fore, ir

revocability is attained through the first. 
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"You are divorced with one before which is one two repu-

diatlf:staalse place, because precedence is a qualification for the second 

due to 

 its link with the figurative meaning. This implies its occurrence in 

the pas

t and the occurrence of the first in the present, however, occur-

raern

ece in the past amounts to occurrence in the present as well. The two 

are divorced with one after which is therefore, linkleiedsaifnhdetaskayesefflr
eocut. 

one, and two repudiations will take effect. T 
th he reason is that relegation The same aPP 

is a 

qualification of the first. This requires e occurrence of one in the 

present 
and the occurrence of the other prior to it, and ne

e 
 or

o
a 

th tw are linked. 

If he says, "You are divorced with one along with o" "long with 
one with it," two repudiations take effect. The reason is that the word 

"with (ma ̀a)" 
is for linking the two. It is narrated from Abu Yasuf (God 

bless him) about the words "along with it one" that a single repudiation 

takes effect, of  eict, beictasuosbct  e 
object. 

In 	

meaning inevitably requires the prior 

In the case of the woman whose marriage is consummated, two repu-
diations take effect in all the above cases, due to the existence of the 
subject-matter (woman not yet divorced) after the occurrence of the first. 

her 	

when she enters a single repudiation takes effect against 

htwoaccording to Abu Hanifah (God bless him). The two jurists said that 

you are divorced with one and 

oisnde,i,vs
oayrcs otdonhe,erif, "If you enter the house, yo 

impraiteihepadsu

t association 

repudiations i oh.  n s.  take effect. If he says to her, "You are divorced 
     with 

. 	he condition.  

account twy  

with two repudiations, by agreement. The two jurists main- is 	
the house:,27 then  when she does enter she 

Ot . 

 

one 

 i  

delayed 

into a 
ze.  seo

eaff

crielaciteti o n ann'd 

ether just as if he had mentioned two in his statement or had 
hc character waw is for absolute addition, therefore, both take 

In sheicisu(eAnbciie,  Hihaunsifathaki's)nvgiethwe, fiabrsstol(uatsesoaccliadtiitoionn) 

Only one. For or example when he made this word "one" have immediate 

case  i_ 
alters  ., 
Opt 

LITSt 

, 	S distin  
effect then an a  , ,. . , 

h take 
e 	r statement so that the earlier part depends on 

.it, thus;  

, as the re 

wished from one where the condition is relegated, as that 
edition over one will not take effect due to doubt. This 

two repudiations take effect and in the second (sequence) 

together. There is no alteration if the condition is stated 
remaining statement is not dependent on it. If the two are 

'The  condition is delayed in this statement as compared to the first. 
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the character fa' 
is for pursuit, and this is the correct view. 

linked with the character fer, 
then, the disagreement is the same accord-

ing to what has been mentioned by al-Karkhi (God bless him), Th
e  filoal-Layth has stated that only one takes effect by agreement, because 
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63.5 DIVORCE THROUGH INDIRECT EXPRESSIONS 

The second category of statements' are those in which divorce does 
not occur with figurative meanings unless there is an accompanying 
intention (niyyah) 

or circumstantial evidence. The reason is that such 
meanings are not applied for pronouncing divorce, rather they probably 
imply such meanings as well as others. Accordingly, there is a need to 
ascertain the real meaning or the implication of the word. 

He said: Divorce on the basis of kinayah is of two types: (retractable 
and irrevocable). Among these are three statements with which retractable 
divorce occurs, however, only one repudiation takes effect. These words 
are: "Complete your waiting period," "Vacate your womb," and "You are 
alone." As for the first, the reason is that the statement probably means 
counting the (remaining) days of nikdh and it probably means count-
ing the blessings of God, the Exalted. If he intends the first meaning, the 
meaning is ascertained through his intention. In such a case, it implies 
prior repudiation, and this is followed by retraction. As for the second 
statement, it is probably used for the waiting period as it is an expres-
sion for the objective of the waiting period, therefore, it will apply to the 
waiting period. The meaning is probably vacation of the womb so that 
he can divorce her. As for the third, it is probably used as an adjective 
for an implied noun, which means a single repudiation, thus, if he hhas 

the intention of divorcing her he will be deemed to have implied this, 
and such a divorce is followed by retraction. It probably 	I' 

need of intention (niyyah). Further, only a single repudiatimonpt.a-ekseasln.eot.so:  

meaning, which is that she is alone with him or with his people. Inso- far 	_ 

because in his statement, the words, "You are divorced" 
are  imp 

lied or 

concealed. lithe meaning of such words had been manifest, only a s' 

'The chapter began with two kinds of expressions used for divorce: direct anvi 
deals 

and indi- rect. .. Aft  
that has preceded was a discussion of direct expressions. The Author n

o 

foundnidni
trhecetheoxopkre.ssions. The section heading has been inserted here by us a

nd is not 
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illc:d have taken effect, thus, when the meaning is concealed 

more likely. In his statement 
"one," the noun has been 

mentioned, but expressing the word "one" negates the intention of three 
tills  iegal effect is 

repudiations. 

The syntactical position of the word "one" is of no con-

equence according to most jurists, and that is the sound view, because 

people in general 

do not distinguish between the grammatical forms. 

He said: 

The remaining figurative expressions when intended for 

pronouncing divorce result in a single irrevocable repudiation. If three 

are intended, three take effect, and if he intends two, a single irrevocable 

divorce takes effect. This is similar to the statements, "You are separated 
irrevocably?' "separated decisively," "severed," "prohibited," "your rope 
is on your neck," "join your relatives," "devoid of blessings," "absolved," 

"I have made a gift of you to your relatives," "dismissed," "I have sepa-

rated from you," "your affair is in your hands," "choose yourself?' "you 

are 
a free Woman?' "you are veiled," "wear a veil," "go behind a curtain?' 

"becomeaslveiias  aotshtrearningeear,:in
„ggos. Out:, „go  away," "stand Up," 

and "search for 

ywo:orredcoo.srm p a n i o n :' The reason is 
that these words 

probably imply divorce 

. He said: 
 If, however, these words are spoken in the context of divorce

,  

divorce will take effect in a court of law, but it does not occur for pur-

P:steh
s of what is between him and God, unless he intended divorce. The 

true the context of div
orce, unless they are those that are not suitable 

1.°s t.  response,  
is a thieoste  there 

(God be pleased with him) said: He (al
-
Quclari) deemed these 

equivalent. The  Au
thor said: These words are not interpreted as 

 according to what the jurists said. The conclusion for this 

and 
n 
 of normal conversation; a situation in which divorce is discussed; 

uthllor aa  situation of anger. Indirect expressions are of three types: 
suitable 

treeamanrde three situ
ations: an absolute situation, and this is the sid

t-; 

a 

 

that 

 s  

an abploinse  
these 	

will 	

will result in divorce without 
a rmia. , 

what
deemed 

ed t  have said. In a situation of discussion o 

the 	• 

rrseusititaibtbalu,bec
le as a response and a rejection; those that areasnureitIsaopnoerisoei 

truthful in a 
 court of law in the case of a statement ., 

	• 

tasnoa
t rejection; and those that are suitablesatst 

insult. In a situation of 
congenial con   and 

 or a rejection, as icriis 
	

d of 

Ys,  Your affair is in your hands?' and choose. 

tatements like "devoid 
 

prohibiter "count the 
" It is obvious that he 

divorce,   it
iehe

i statement 

ent that is nei-s 
not to be 

cia__,,"your 
absolved?' "irrevocably separate , 

	

l of niyyah, due to 
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means divorce upon being asked about divorce. He is deemed truthful 
in those statements that are suitable as responses and rejection

s  

as well as whatever follows this course, because these statements  

statements "Go away," "Go out, stand up, veil yourself," "wear a veil like his  

probably imply rejection and that is the minimum construction placed on 
them. In  a situation of anger he is to be deemed truthful in all these statements 

as 
they probably bear the meaning of rejection and abuse, except those 

that are suitable for divorce but not as a rejection or insult, like 

not deemed"count," "choose," "your affair is in your hands," for he is  
truthful in these as anger indicates the resolve to pronounce divorce. It 

Is 
narrated from Abu Yiasuf (God bless him) about the statements, c, I have 
no ownership over you," "I have no claim over you," "I have removed 
obstacles from your path," and "I have separated from you," that he is 
to be deemed truthful when the statements are made in a state of anger, 
insofar as there is the probability of abuse in this. Thereafter, the occur-
rence of an irrevocable divorce with those that are besides the first three 
(count, vacate your womb, you are alone) is the opinion of our school. 
Al-Shafi'i (God bless him) said that a retractable divorce occurs through 
the statements. The reason is that what occurs through them is divorce, 

because these are indirect expressions of divorce. It is for this reason that 

the existence of niyyah is stipulated and the number is reduced due to 
these statements. Thereafter, divorce is followed by retraction. We main-
tain that an act of irrevocability has issued forth from one who possesses 
legal capacity by associating the act with the subject-matter according to 

the legal authority granted by the sharrah. There is no ambiguity about 
legal capacity and subject-matter, while the evidence about legal author-
ity is that there is an intense need to establish it so that the door to this 
solution is not closed for him and that he does not have to take her back 

 

during her period without intention. Further, these statements are not 
 

indirect expressions in reality as they act in their true meanings. The 
iron:  

dition is to ascertain one of the two types of baynanah (irrevocab ItYn)  

and not divorce.29  The reduction in number is for establishing 
divorce on 

the basis of the removal of the bond. The intention of three is v
alid  

such statements due to the division of irrevocability into enhance
dand 

light; when the intention is missing, the lesser of the two 
is establish d• 

29Khaftfah and 	
inten.ti.c'sn4 

ghalizah or light and enhanced. The first results 
when 

missing. The lighter form is a single irrevocable repudiation, while the 
enhanced  ' 

three repudiations. 
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The  n jyyah of two repudiations is not valid in our view, but Zufar 

(God 
bless him) disagrees. The reason is that it is a number, and we have 

elaborated  omplete your waiting period, complete your wait- pr    dy a  this m 	

your waiting period," and he claims that he meant 

divorce 

 

tatement and menstrual periods by the remain- 

g,h  

 truthful in a court of law. The reason is that 

ni lge

by the 
complete 

 bose  earlier.  

deemed

elrr lr ers  itt   s 
"Complete 

If hesays  

he has formed the intention in conformity with the real meaning of his 
statement. Further, he ordered his wife to observe the waiting period 
according to the usual practice of doing so after divorce. Thus, the obvi-
ous meaning supports him. 

If he says that he did not form any intention about the remaining 

statements, then, three repudiations take effect. The reason is that when 
he formed the intention of divorce with respect to the first, the situa-
tion turned into one about the discussion of divorce. The meaning of the 
remaining two statements came to be ascertained for divorce on the basis 
of this state. Accordingly, he will not be deemed truthful regarding the 
negation of intention. This is distinguished from the situation where he 
claims that he did not intend divorce through any of the three statements 
in which case no repudiation will take effect, because there is no appar-
ent evidence that demolishes his claim. The case is also different from 
one where he says that he intended divorce by the third statement and 
not through the first two in which case only one repudiation will take 
effect, snffgtehctatht of  ,e nf  because 

 

use the state at the time of the first two was not one about the 
discussion of divorce. On each occasion where the husband is 

deemed 

truthful about the negation of the existence of intention, he is accepted as 
truthful through an oath. The reason is that he is the trustee for convey- 

rmtrautsitoene 
along  

cealweitdhwhiitshuinathhi.m, and the acceptable statement 
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Chapter 64 

Tafwicil (Delegation) 

64.1 CHOOSING (IKHTIYAR) 

If he says to his wife, "Choose yourself," and he intends divorce thereby, 
or he says to her, "Divorce yourself," then, she has the right to divorce 
herself as long as she is in this session. If she gets up from this session or 
begins some other act, the matter moves out of her hands. The basis is 
that the woman granted a choice (of divorce) has the right of the session 
on the basis of ijma (consensus) of the Companions (God be pleased 
with them 	because it is the passing of ownership in the act to her 
and passing of ownership requires a response within the session of the 
transaction as in the case of bay' (exchange). The reason is that all the 
moments of the session are considered a single moment, except that the 
session is sometimes altered by departing from it and sometimes by occu-
pation with another act. This is so as the session of eating is different from 
the session of discourse (munazarah ), while the session of fighting (qital) 
is different from these. 

Her right of choice is annulled by her merely getting up' from 
the session. The reason is that it is an evidence of turning away from 
the 

transaction as distinguished from the transactions of sarf (currency 
exchange) and salam (advance payment), as the vitiating factor there is 
parting without taking possession. Thereafter, it is essential that there be 

(A 

 :iews are reported from limar, (Uthman, Ibn 	labir and Abd ah ibn 
,o'__lbn al- 

)4 (God be pleased with them all). The views are recorded by Abd al- "azza, 
 ci.and Ibn Abi Shaybah. Al-Zaylei, vol. 3, 229. 
Without walking away. 
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niyyah behind the husband's statement, "choose," because the word lora  
ably implies giving an option to the wife with respect to herself

n, ri a 

implies  

	

no

als, 
implies giving her a choice with respect to another different matter. - 

If she chooses herself (divorce) in response to the words "choose" 
a single irrevocable repudiation takes effect.' Analogy  
repudiation should occur with this even if the husband intends divorce 
through it. The reason is that he does not possess the right to pronoun 
divorce by using this word, therefore, he does not possess the right 

pronounce 

 delegate it to another. We based our view on istihsan, however, relying  
on the consensus of the Companions (God bless them all).4  Further, by 
way of having the right to retain her in marriage or to separate her he 
possesses the right to make her stand in his own place for the purposes 
of this rule. Thereafter, the repudiation taking effect due to this is irrevo-
cable, because she chooses herself due to the exclusive right to do so, and 
this occurs in the case of the irrevocable repudiation. 

The number of repudiations is not three even if the husband intended 
this. The reason is that a choice cannot be broken down into types as dis-
tinguished from irrevocability as that is divided into types.5  

He said: It is essential to mention her own person' in his statement 
or in her statement so that if he says to her, "Choose," and she says, "I 
have chosen," then this is void. The reason is that this form has become 
known through consensus, and such consensus is an elaboration by one 
party, because one vague term cannot serve as an elaboration for another 
vague term, and ascertainment is not made through vagueness. 

If he says to her, "Choose yourself," and she says, "I have chosen," 

then, one irrevocable repudiation takes place. The basis is that his state-

ment is clear and her statement contains a response to it, therefore, it 

amounts to repeating it. 

Likewise if he says, "Choose to make a choice," and she says, "I have 
chosen." The reason is that the character ha' in ikhtiyarah conveys the 

meaning of unity and individuality, and her choosing herself signifies  

unity (herself) from one aspect and multiplicity (divorce) from another, 

therefore, it stands elaborated from his side. 

3For its legal effect see note at the beginning of the previous chapter. 
4Mentioned above. 
'Light and enhanced. 
60r what can serve as a substitute for it. 

s  “Choose," and she says, "I have chosen myselef[responsedivo 

possible 
If 11.ef.n,%s  intended by the husband. The reason is thiast her 

Ours i  tory while what is intended by the husband ' 

choose myself, then 

 sr  hc ee  

., explana 	, 

	

rn.and she says, "I will choo 	" 
conveys the meaning that she is not divorced, 

promise or probably implies this. It is as if he said to 
myself:' The basis of 

her) where she 

irnb-teaecnaanduissnedgti hvooifsrhicsi his a;scint aithhteoermoea ispeoer; 

	

ourself," and she says, "I will divorce 	lf" 

'ytradition of `A.'ishah (God be pleased with h 

silsisaefiir;sf"àDb`nNeivio:s,artr:laseether I choose God and His Messenger."' This was deemeccle).a 
reply on her part by the Prophet (God bless him and grant him peace).  
The reason is that this form of expression reflects the actual application 
for the present and a figurative meaning for the future as in the case of the 

words shahadah (testimony) (I bear witness) and the witness giving testi-
mony. This is distinguished from her statement, "I will divorce myself," as 
it becomes difficult to construe it in the present tense. The reason is that 
it does not describe an existing state. Her statement, "I choose myself," 
does not convey such a sense as it describes an existing state and that is 

her choosing herself. 
If he says to her, "Choose, choose, choose and she says, "I have cho-

sen the first," or "the middle or "the last," then she is divorced thrice, 
according to Abu Hanifah (God bless him), and there is no need of the 
intention of the husband. The two jurists said that she is divorced with 
atisoinng.le repudiation. There is no need to discover the intention of the 
husband due to the evidence of repetition on his part as it is with respect 
to divorce that choice is repeated. The two jurists argue that the choice 
of the first or what is similar, even though it does not convey any sig-
nificance of sequence yet conveys singularity, thus, it is accepted for the 

hg it conveys. The Imam (God bless him) 

is redundant as the three divorces gathered within 
 

no sequential order like things gathered at one spot. 
sequential order and the individual instances are 

nee 

argues that this descrip- 

tor individual instances  as well. 	 , . then  ,... 
ever, when it becomes redundant for the sequence :tth

), in.owne_r_ship have 

If she says, "I have made the choice ( 	

t Speech is used for 

atj -ons take effect according to their uno...- 

	needed for this, how- 
' becomes redundant 

ikhtiyaran), 
. three repudi 

--jtnous 
view. The reason is that 

Zayla`i, vol. 3, 23°. 
It is recorded by al-Butch- -tai a nd Muslim. 
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the term iklitipirah 
is for number of times, thus, it is as if she has 

stated this. Further, ikhtzyarah is for emphasis. As three repudiations have 

occurred without emphasis, then, with emphasis they must take effect.  

If she says, "I have divorced myself—or I have chosen myself 
through one repudiation," then one repudiation with the right of retrac-
tion takes effect. The reason is that these terms, in the unqualified sense  
convey final divorce after the passing of the waiting period, and it woulci 
amount to choosing herself when the waiting period is over. 

If he says to her, "Your affair is in your hands with respect to 
one repudiation," or "Choose yourself with one repudiation," and she 
chooses herself, then, one repudiation with the right of retraction takes 
effect. The reason is that he gave her the choice, but with one repudiation, 
and such a repudiation is followed by retraction according to the text. 

64.2 HER AFFAIR IN HER HANDS 

If he says to her, "Your affair is in your hands," and forms the niyyah 
of three repudiations, to which she replies, "I have chosen myself with 
one," then, three repudiations take effect. The reason is that the choice is 
suitable as a response to the directive placing the affair in her hands as it 

is the passing of ownership, just like takhyir (the granting of choice). A 

single repudiation is a qualification for the choice. It is, therefore, like her 
saying, "I have taken one turn to exercise this choice." With this meaning, 
three repudiations take effect. 

If she responds saying, "I have divorced myself with one," or "I have 
chosen myself with one repudiation," then, one irrevocable repudiation 
takes effect. The reason is that "one" is an adjective for the implied noun 
which in the first case is "choice," and in the second it is "repudiation,  

unless it is irrevocable, because to id in irrevocable repudiations neces-
sarily passes off her affair to her. Her statement has been made as a reply 
to him, therefore, the qualification mentioned in the statement of tafwic1  

comes to be mentioned in the statement of pronouncement (by her). 
The niyyah of three repudiations is valid for his statement, 

your hands," as it contains the probable general as well as particular 

meanings, and the intention of three is one of generality, as distinguish
ed  

from his statement, "Choose"' as that does not convey a general meaning. 
This we have elaborated earlier. 	

"Your affair 
is in   

130014,01: 
17stOtRCE 

this ' hen, is does not include the night.  
on the first day, the right is extinguished for that 

timing 

 in 

to her, "Your affair is in your hands today and th 

day, and 

the day after 

tol111°Ifire°1'sva'y  
vise the choice  

affair 
.r  remains in her hands for the day 

. . The men- 

wIfit a third t.  • 	• 

she refuses to exer-

a  ft

yetrhtomorrow. The reason 
her ax.ai has explicitly mentioned two timings 

does not cover the night. 

is that he – these two, but which is not covered b 
f the day with a separate statement doe 

does not amount to btlie°htwne jetiociare separate affairs. Rejecting one of them 
rejection of the other. Zufar (God bless him) said that the two are 

Astatement, "You are the the same having the same legal meaning as in the 
divorced today and the day after tomorrow." We say that divorce does  
not accept the limitation of time whereas delegation of the "affair" does 
accept it. Consequently, the "affair" is limited with the first statement, 

while the second is a fresh "affair." 

If he says, "Your affair is in your hands today and tomorrow," the 
intervening night is included in this. If she rejects the affair today, the 
"affair" does not remain in her hands till tomorrow. The reason is that 
this is one continuous affair without there being an intervening time 
period of the same category included in the statement. It sometimes hap-
pens that the night arrives, but the session of consultation does not come 
to an end. It is as if he had said, "Your affair is in your hands for two 
days." According to Abu Hanifah (God bless him), if she rejects the affair 

today, she retains the right to choose herself tomorrow. The reason is that 

she does not possess the right to reject the affair just like she does not 

possess the right to pronounce divorce. The reason underlying the
.Z.  iihir 

al-Riwayah 
is that if she chooses herself today, she does not retain 

the 

right of choice tomorrow. Likewise if she chooses her husband by 

reject-

ibnegt  wt the n" atffwaoi r .'t h' The reasondoe s n ois t  that a the righ 
right who 

 

the husband says, "Your affair is in your hands to 

o has an o
ption to choose 

front what has preceded. 

	
choose more than one of 

If he says, "Your affair 	
ur  halms on day • 06010 1 	the do w 	• 

f (God bless im 	
. hi m3 that if 

r affair is in 

when so and 

Your hands tomorrow," then these amountYto
ilst:cv 

these two things. It is narrated from Abu 

	

day and you 	. the 

so arrives," then, the person arrives, bu 
	. IA The reason le  . 

the right to the "affair" 	

will be in yo 	
. 

for each time. 	i 

no oPti°11 	h next liwn fit  
t she is not aware of 

his 

o 
(sparate, affairs . 

Th's is distinguished  
1 ffairs inso-

is that 

s he has stated a separate report far a 

well into the night, after that sh 
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God 
be pleased with him) said: This is a narra- 

The  Author ( 

ptiosturfe.,,„rii, ai_,Saghir, 
however, it is stated in other sources that if she 

on 0  ant ):and  reclin
es, there is no option for her any longer, because 

was siitoug  rs an 
 expression of not caring about the matter of choice, thus, 

reclinourits 	
away. The first view, however, is more authentic. 

it f arri  is  sitt 

and lies down on one side, then in this case there are two 

narrations 
 says, 

itnogt urn ing 

bwili 
will C

c': fm( (God of a
d hblessto consult 

m ) . 
If she 	from,,A1  

required to avoid denial, thus, these acts will not be construed as turning 

 him," or "call witnesses 

so , can  take them as 
witnesses," then she retains her choice. The reason 

is  that 

consultation is for arriving at a sound opon, and witnesses are 

away from the matter. 

that the moving and stopp

e  
ing of the riding an 

nullified. The reason is 

If she is travelling on a riding animal or in a 
litter and she comes to 

a 
stop, then she retains her choice, but if she (thn) t 

	h ravels er choice is 

are associated with her. 

A 
ship has the same status as a room, because its movement is not 

associated with that of the passenger. Do you not see that the person 

travelling 
in a ship is not able to bring it to a halt, whereas one riding 

an animal is able to do so. 

64.3 DIVORCE AT ONE'S DISCRETION (MASHI'AH) 

!fa person says to his wife, "You may divorce yourself," when he has not 

formed any intention or he forms the intention of a single repudiation, 
and the woman says, "I have divorced myself," then one revocable repu-
diation takes effect. If she divorces herself with three repudiations, and 
the husband had intended this, three repudiations will occur. This is so 
as the meaning of his statement "Divorce yourself" is: undertake the act 
of repudiation. It is a generic noun, therefore, it applies to the minimum 
w1tithfthe probability of applying to the whole, like all other generic nouns. 

to one
for this reason that the intention of three operates on it and applies 

I, ne,  n.  e when such intention is absent. The single repudiation is revoca-

blY separatd to 

revoca- 
ble, 	what is delegated to her explicitly is divorce. If he forms the 

unless  thne of two  

If he says 
 married 

twn, it is not valid, because it is an intention of number, 

her, "Divorce yourself," and she says, "I have irrevoca-
woman is a slave, as it amounts to a genus in her case. 

myself," then she is divorced. If she says, "I have chosen 
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earglriearntths  uh  

:r 'III ;- 

Boc,„1 ,,vre  

of the daylight, and we have established this 

then, the aff ' clic'icerakc 

daylight. Thereafter, it is terminated with the ending 

her ands or If he delegates her affair to h h 

(unrelated) 

of ist, it is  
limited : 

pudiation to h sell  

	

s tinie 	by 

she stays there for a day without getting up, the 
her hands until she does not begin another (u 

	her a 

	

p in the re 	' 	. 
) act 

remains 

session, and w 

	

free will, and the wo 	

, and 

is that this is the passing of ownershi • 
owner is one who can act of his own fre will, 	

The reason  

, is restricted to the 
on an has  

qualification. Ownership, however, is 	
her. The 

her session will be  

elaborated this earlier. 

then her session will 

Thereafter, if she is listening (to what he saygs,) 

.e'  report reaches her. Th 

where she is, but if she is not (present and) listening, 

 a condition that 

be where she comes to know of it and where thn  
reason is that this is the passing of ownership  
depends upon what is beyond his session, and his session is not taken 
into account. The assumption of a condition is binding upon him, as 
distinguished from the contract of bay, because that is mere passing of 
ownership that is not affected by a condition. If such is her session, then 
the session is altered at times by her moving away from it or by occu- 
pation with another task, according to our explanation in the topic of 
granting a choice. The "affair" moves out of her hand by her mere getting 

up for that is evidence of turning away from it, because getting up signi- 
fies a different view as compared to her sitting in the same place for a day 
without getting up or without occupation with another task. The reason 
is sometimes lengthy and at other times it is short, therefore, it continues 

till an event occurs that cuts it off or what indicates turning away from the 
affair. His (Imam Muhammad's) statement "remains for a day" does not 

indicate the limiting of the duration 	 Itis 
with such a time. His statement ch .t. 

she does not occupy herself with another act" means an act by whi  

known 
that the session is terminated and it is not a task in the absolute 

sense. 
the If she was standing and she sits down, she continues 

to possessher 

option. The reason is that this is evidence  

because sitting down is better for. 
 concentration 

of focusing on 

opinion. 	 an 

tion leading to a co 

re to 

	

Likewise if she was sitting and reclines or was 
	. . 

. g  from 0 	

matter, 

in  
The reason is that this amounts to transferr

ing 	

reclining 

from th  ne  sidaettreed,  

squattirlg  
another, therefore, it does not amount to turning 

just as if she was sitting resting on 	

awnaey sitting postu 

her knees and 
moves to the 

and 

sits up.  
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his wife, "I have irrevocably separated you'' when he intended di

vorce 4Y 

used with reference to divorce. Do you not see that if he  

myself," she is not divorced. The reason is that "irrevocabilw

sieetnvrte"!a 

y separated myself" 

cably. Her 

	is   kcrtrilo  

if she said, "I have irrevocably  
"I ratify this," she would be divorced irrev 

	

wit. respect atnodthe es 
response 

	cir 

io sn 

conform with the delegation (tafwid) • 1,  ° 

fno raed, dt Ili tejeadditi 	Mean' 

reson nai  

, as if she 

saattributeen   d  

said 

had said, "I have divorced myself with an irrevocable 

is deemed redundant and the essential meaning • 

which is the hastening of irrevocability, h 

ing of divorce, except that she has added s ay,  

therefore,  

aning is established, 
 repudiat.  " ion. It is 

e 

if 

 it, 

would 

necessary that a revocable repudiation occur as distinguished from the 
case of choice as that is not a term used for divorce. Do 

	

you" 	"choose" 
not see that if he were to say to his wife, "I have chosen you or choose" and he 

intended divorce thereby, it would not occur. If  the woman began the 
dialogue saying, "I have chosen myself" and the husband said, "I ratify 
this," nothing will occur, except that it has been identified as divorce on 
the basis of consensus when it is received as a response to the granting of 
choice. His saying, "Divorce yourself" is not the granting of choice, there- 
fore, it becomes redundant. According to Abu Hanifah (God bless him), 

nothing occurs by her statement, "I have irrevocably separated myself," 

because she has brought about something that was not delegated to her. 

The reason is that irrevocability is alteration of the form of divorce. 

If he says to her, "Divorce yourself," then he does not have the right 

to take back his words. The reason is that this statement is a type 
of oath 

(yamin), because it is the making of divorce contingent upon 
repudia-

tion, and an oath is a binding act. If she gets up from her 
session, the 

statement is annulled as it was the passing of ownership.' This 

from 	

isdistin- 

wer o 
her, "Divorce your co wife (the 

other wife)," as this is the granting of the po 
guished om the case where he says to he , 

also accepts retraction. 	

f attorney and repr- 

on the sessionshaenhd 
e
asit 

	

p 	

"then 

sentative authority, therefore, it does not depend u 

If he says to her, "Divorce yourself whenever you like,  

therefore, it is like the case where he says, "At whatever 
h respect to all tin% 

r timfteryoTuheli

kree.ason 

is that the word "whenever (mata)" is general with 
it  therea e . 	. 

ings,  

the right to divorce herself within the session  

8And not wakalah (agency). 

if he sal  .÷1,,n. the 

a  man, "Divorce my wife:' then he has the right to 

'al-- , 
session and 

thereafter. The husband has the right s  to 

(low- 	such authority, 
hr 

as it is an agency. It is a kind of assistance, 

thereWe',"from  his say-no ; 0 
to his wife, "Divorce yourself," because she is 
nor is it confined to the session. This is dis-

t() withdraiwt  i's  hot binding 

acting  fo
r herself, therefore, it is the passing of ownership and not agency. 

anguished 

i f he  says 
to a man, "Divorce her if 

you like then he has the right to 

divorce her 

 within the session alone, however, the husband does not have 

cthaseerri to withar
.aw hisesetacitueimvaienent.tZ

. The reason 
 (God bless him) said that this 

is like its non-existence, because he acts at 
r(eason is that expressly men-

the hmiusd the prevtot  us ahri,ah)  

too g discretion kmas 
band's discretion, t.ere 	

, 
said, "Sell it if you like." Our reasoning is that it is the passing 

1-,  fore he is like an agent for sale (bay') to 

wfhoowinneitrisshispai
,b'ecause he made it dependent upon his discretion, and the 

owner is one who acts at his own discretion. Divorce bears conditional 

pronucent as d 	g onem
distinguishedd from sale that cannot be contingent. 

If he says to her, "Divorce yourself with three," and she divorces her-

self with one, then one repudiation takes effect. As she came to own the 

pronouncement 
of three, she owns the pronouncement of one by way of 

necessity. 
If he says to her, "Divorce yourself with one," and she divorces herself 

with three, no repudiation takes effect according to Abu Hanifah (God 
bless him). The two jurists said that one repudiation takes effect. The 

that she

sbnheecisobtmhaest she brought about what she owned and an excess over it. 

ual number: 

her the ownership 
fora numeric noun for 

case where the husband divorces her with a thou- 
sand repudiations. The

between 

	become 	innovator.

that 

	something 
 reasoning for Abu Hanifah (God bless him) is 

mg that was not delegated to her, there-
fore, she ha b 

' isretwnershin  

°from the case of thef  

at has no compounding. 

ator. This is so as the husband has granted 
Ttetdhoanetsaoomhrnueb, and three are not one, because three is a term 

amounts to

compound number whereas one is an individ-

rot th. 
 r. kileoshaemr,ethaeppli 

	

notso  husband who 	

Accordingly, there is a difference 

she 

 her to 
therefore, 

applies to the first case where she owned three. As 

o a contradiction. This is distinguished 
acts in accordance with the rule of 

:

00 ntidelegatedfaelh: 
case

hde  ega ed t  

flounces a divorce
no 

	that is irrevocable or he orders her 

Be"( \TM:  1) ,, 
ok  ct 
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to pronounce an irrevocable divorce, but she pronounces  a retractable  
divorce, then what the husband had ordered takes effect. The mean_ 
ing 

 one 

orcheeenivoornc  

ing of the first case is that the husband says to her, "Divorce yourself 
with one repudiation so that I possess the right of retraction"h  
says, "I have divorced myself with one irrevocable repudiation,athhiaoon—uudetrasthenhi-ef 

s e  

retractable divorce takes effect. The reason is that she brought 

a s w 

 e her, 
essential 

essential part of divorce and an additional attribute, 
stated, therefore, the additional attribute is sretjeacttehdeasnaydsth

toe have already 

remains. The meaning of the second case is that 	
part 

yourself with one irrevocable repudiation," and she says, "I have divorced 
myself with one retractable repudiation;" then one irrevocable repudi-
ation will take effect. The reason is that her statement one retractable 
repudiation" is rejected for her, because the husband by specifying the 
description of what was delegated to her determined her requirement of 
pronouncing the essential part of divorce without ascertaining the addi-
tional attribute. It will be as if she has restricted herself to the essential 
part of divorce, therefore, it will occur in the form that has been specified 

by the husband whether irrevocable or retractable. 

If he 
says to her, "Divorce yourself with three if you like," and she 

divorces herself with one, then no r
epudiation will take effect. The mean-

ing was "three if you like," and by pronouncing one she did not prefer 

three, therefore, the condition is not met. 

If he 
says to her, "Divorce yourself with one if you like," and she 

divorces herself with three, then the same decision (as that in the previ-
ous case) applies according to Abu klanifah (God bless him). The reason 
is that discretion of three is not the discretion of one, just like their 
pronouncement. The two jurists said that one repudiation takes effect, 
because the discretion of three is the discretion of one, just as the pro-
nouncement of three becomes the pronouncement of one, therefore, the 

condition is present. 

If 
he says to her, "You are divorced if you wish," and she replies

,  ", 

wish it if you wish it." The husband then says, "I wish it:' and he forms 
the intention of divorce. The matter stands nullifiewditThohu

e treaacs000ndisititohnat) 

he made divorce contingent upon a general wish ( 
and she brought about a contingent statement, butdtoheescnoontdcitoino 

found. This amounts to being occupied with what 
	 Le  ...lace 

because 
therefore, the matter moved out of her hands. Divorce does not talk 

y 

with his statement "I wish it" even if he intends divorce thereby, 

cne:shninolt, 

Al-Htaarw 

ithi toodrt  ete 

the 

 isei:iti loot it hos bpi na:gr c lain  t toatnnneh,x:eywe  ocs ituusahttaieorif  :1 le re nhte her fdivorce. 
the ,0 	

i:Dt 

wdithout,,somell
thing being mentioned. Thus, if he 

iin 
 will ocdcur.if he intends it. The reason is 

 w  o 
woman 

 yny 

wish requires the pre-existence 

at that a t( i  refers  
(intention} 

i ot on )divorce do 
does 

s n  soot  

your divorce," bc°0: a, saithdinil:/aish your iii:rtc:b, 

th:aacntLik:aliesdwissisuhe, if shetshaayss 

::: iwteifdssiavui°dcrh.cWhea °thcacinugr.sshatanhPaPt 
ens, fore, no 

divorced,The erdeiasatoe 

IfirehSe isnlayinsltoyohuerl)ike:,  

thing d t 	
hed from his statement,  asproisnaoinu:ueciss  

chli PP n ' 

s come 
into existence. 

" when it has not 
'been broug 

or "when (maid) 

"I wish it if my 

and the affair stands  

'divorced when (idha) you like" or "when-

" and the thing has happened, 

stipulating a co 

ht about is a con 

tii) you like," or "whenever (mata 

ds nullified. If she says, "I would 

happened as yet, 

condition that has come to pass 

father wishes 

iinshteensdited, or "I wish it if  

conditional wish, there- 

on the basis of 

she stands 

6:niii)ry(niooduhrliils(ifietah
," and she rejects the "affair," it does not amount to a rejec- 

e matter dependent upon the session (mains). As for the 

words mars and mata ma, they denote time and are generally fr all tim-

ings, and it is as if he said, "At any time you like." This is not 

o 
confined 

tothe session on the basis of consensus (ijma`). If she rejects the "affair" 

it does not amount to rejection, because he made her owner of divorce 
ata time of her liking. The ownership does not pass prior to the wish so 
as to be rejected by rejection. She divorces herself with one repudiation 
alone, because mats is general for all times, but not acts (several repudi-
actiroansci,ntdhietrioefnor.e, she possesses one repudiation for all times. She does 
not possess a repudiation after a repudiation (multiple acts). As for the 
wtiih.ioscilstssisidonhnda hiatncdanidha ma, they are equivalent to mat: according to the two 
jurists. According to Abu Hanifah (God, the Exalted, bless him), it is used 

says  tpo)urehscteeadse,i,dt .is used for time, however, the "affair" rests in her 

lama leads to the move

. 

repetition of her 

hands on the basis of doubt. This 

1,,,,, Ina.  until she has divorced 

aesrship 

her, 

 

s the right to d 

if he  and divorces 

then  she has  
an'thr tarn • 

e4sting own  	repetition of acts, except that the condition applies to 
, thus, if h 

"You are divorced whenever (kullama) you like," 

orce 

s e comes back to him after having another 

 herself thrice. The reason is that the word 
divorce herself with one repudiation after 

h4sband, 
he self, no repudiation will take effect, because 
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generality

yd oivuolcee her- 
self it is renewed ownership. She does not have the mrigphlitetso 
self in one statement. The reason is that kullarna 
separate acts not the generality of collective acts. Accordingly, ccor-ingly 
not own the pronouncement of divorce in one statement or Coll' she.  

wherever (haythu) 	

does 

If he says to her, "You are divorced whe 	(h 	
ectively. 

"where (ayna) you like she is not divorced until she expresses the wish.  
If she gets up from her session, she does not possess the wish anymore.  
The reason is that the words "haythu" and "ayna" are terms for location, 
while divorce has nothing to do with location, therefore, they are rejected 
and an unqualified "wish" remains. Accordingly, it is confined to the ses-
sion as distinguished from time, because that is related to divorce so that 
it can occur at one time or the other, thus, it leads to its consideration for 

the general and the specific. 
If he says to her, "You are divorced howsoever (kayfa) you like," she  

is divorced through a single repudiation after which the husband pos-
sesses the right of retraction. This means prior to the expression of the 
"wish." If she says, "I wished a single irrevocable repudiation" or "thrice," 
and the husband says, "This is what I intended," then that is what will 
take effect. The reason is that it is at this time that conformity is estab-
lished between her "wish" and his "will." If, however, she intended three, 
while the husband intended a single irrevocable repudiation or if it is the 
other way round, a single retractable repudiation will take effect, because 
its effect has been rejected due to lack of conformity leaving behind the 
pronouncement of the husband. If te usband does not have an inten-

tion, her wish is taken into accounth, 
according to what the later jurists 

have said, observing the requirements of "choice." 
He (the Author—God be pleased with him) said: He says in 

Kitab 

Asl, this is the opinion of Abu Hanifah (God bless him), while in the view
.  

of the two jurists nothing occurs unless the woman pronounces it, and 
she may wish a retractable repudiation, an irrevocable repudiationT The 
three repudiations. The same disagreement applies to manumission. h 
two jurists argue that the husband delegated repudiation to her in what 
ever form she liked, therefore, it is essential to make divorce itself depen-

dent on her w
ish so that she can have a wish under all circumstances, I 

mean, before consummation and after it. Abu Hannah's 
reasonitziss, 

 teas 

the word kayfa is used for questioning the nature of a thing
s 

description  

said, "How did you fare in the morning?" Delegation by ts es 
requires divorce itself and divorce exists due to its occurrence. 

AI-Hiaay.„  

0  like, h
en 

 she are divorced 

as many times as you like," or 

he has dele- 
A. 

orce herself as she likes. The reason is 

tot both 
yo ,., cis  (karn and ma) are used for 

number, thus, oth :ocrto rill:: 
lf he says „ then she can ,irsr 

ated to 	 The 
r
reason 

roi nu lli si fitehda,t  aanl 
ifs

h ishies 

eicti  ssi:ehg:ts  uP fr"  °. Tri  mt 

the 

 usensiscia°tt°11;orntehifeeocr:iwthinesi:ipT"resent, therefore, it requires 

re) • sue, 
and it is a commun

ication 
o 

number that she likes. 

	

her anY "-^" 	L  

aaffair, it 
amounts. 

'n  - 	to 
her Divorce yourself with whatever you like 

out of 
;filmediate response. one's  

doe 
then she has the right 

to divorce herself with one or two repu
-

d•:ationis;ns)itTehcaentwnoot jbueridstivsosraciedd: She thrice a  nactor according 
divorced 

eodAtbhar 

ice 

ea inf  i s
f ahhe likes. 

sd.  If he says — 	, 

Tiheessrehason is that the word 
"ma" 

governs generality and the word 
"min" 

is used for distinction, therefore, it is construed for distinction of the 
genus (divorce from other things) as in his statement, "Eat out of my 

food 

what you like" or "Divorce out of my women those you like." According to 

Abu tianifah (God bless  h aci imrhst s)ft ohdt rheu  the et 
generality, 

word erti  ruin  

jurists 

it.  d

i hhave

nee 

evidence 

tecs feoaa  actual oat dhp pewl vi 

will  

l 

be  

expressing bravery 

rcnaae vcp heteerardys- 

given 

utapi onsn  t uoTp The r ctsa 
case hfrom 

e r whereas st  owmhpai  

Iorgenerosity) or the generality of the description, and this is "wish" so 
that if he had said, "whoever you like," it would be governed by the same 

disagreement. God, the Exalted, knows best. 

 

  

  



Chapter 65 

Oaths Pertaining to Divorce 

if he links divorce with marriage, it takes effect subsequent to nikah, 

like  the husband's saying to his (would-be) wife, If I marry you, you 

are divorced," or "any woman I marry is divorced." Al-Shafti (God bless 
him) said that it does not take effect due to the saying of the Prophet (God 

bless him and grant him peace), "There is no divorce prior to marriage."' 
We maintain that this is an act of oath taking due to the existence of the 
condition and consequences, therefore, the existence of ownership is not 
stipulated for its validity. The reason is that its occurrence takes place on 
the existence of the condition and ownership is certain when the condi-
tion is met. Prior to this the effect is prevention and that works against the 
person undertaking the transaction. The tradition is construed to mean 
the denial of immediate execution. Such a construction is reported from 
the ancestors, like al-Sha`bi and al-Zuhri as well as others.' 

If he links it to a condition, the divorce will occur subsequent to 
the condition, like his saying to his wife, "If you enter the house, you 
are divorced." This applies by unanimous agreement, because ownership 
exists at present, and it will apparently do so till the time of the coming 
into existence of the condition. Accordingly, it is valid as an oath or as a 
pronouncement. 

The linking of divorce (to another event) is not valid unless the per- 
son taking  the oath is the owner or he links it to his ownership. The 
reason is that  consequences must be likely so that he can deter the action. 
Thus, the meaning of oath is realised. This takes place through a threat 

TIthis. 
recorded by Ibn Majah in his Sunan. Al-Zaylati, vol. 3, 230. 

con- 
sistency is shows that traditions are construed in a manner that ensures analytical con- 

of principles. 
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and it becomes manifest through  
linked with ownership). 
linking to ownership itself, as the 

rs i 	t ; —nking ath' 
 one o 
thing to the cause  

consequence  em 

of the two  

from its cause. If he says to a stranger, "If you enter the house vn 
 °f  °wriersh.  • 

being 
(ownersh:sp  

divorced. The reason is that th 
nor has he associated it with o 
one of these is essential. 

	ownership or its cause 

the person taking the h ' 

, 
you  

...0 are  ,i; 

cause, and doing so with 

divorced," 

or 

1.1)11,sbs  ni.ikoet  
an owner 

her and she enters the house h . ' 

—erges  fro_ . 

and thereafter he marries 

oat is not a 

The words used for conditions are: 
in, idha, idha ma, kul, kullama,  

n is derived from the meaning of sign, and these words are followed b 

mata and mata ma. The meaning of shart (condition) is ' 
by verbs (that con-stitute condition), therefore, the verbs are signs of violation. Thereafter,  the word in is used for condition, because it does not contain within it 

the meaning of time, and what lies beyond the word in is linked with it. 
The word kul is not used for conditions in its actual application, as what 
follows it is a noun. A condition is something with which a consequence 
is associated, and consequences are related to verbs, except that they are 
associated with conditions due to the relationship of the verb with the 
noun that follows a noun. The example is the statement, "Each slave that 
I buy is a freeman." 

In these words if a condition is found, the oath is undone and ter-

minated (for future cases). The reason is that these words do not require 
generality and repetition in their literal meanings. Thus, by the existence 
of the act once the condition is complete and the oath cannot survive 
without it, except in the case of kullama (whenever) as that requires 

generality in acts. God, the Exalted, has said, "Whenever their skins 
are 

roasted through, We shall change them for fresh skins, that they may taste 

the penalty,"3  and generality requires repetition of the act.

4 
 

He said: If he marries her thereafter, that is, 
after she marries another 

husband, and the condition is repeated, no divorce occurs. The 
reason 

the consequence no longer remains. The continuity o . disagrees 

first nik4h,  
is that by the acquisition of three owned repudiationsf 

tihne 0  
ath 

this, and we shall repeat this discussion later, Go , 

d bless him) 
d the Exalted,  willing.  

d' 	rees with 
due to 

the consequence and the condition. Zufar (Go 

3Qur'an 4:56 
4Multiple and one time operation 

No vio:  Divoace 

the word (kullama) is applied to marriage itself, like saying, 

olf 
 

enever  I marry a woman, she stands divorced," he violates the oath 

one, 
even when this is after the marriage of the woman to another 

ea sband, The reason is that the operation of the oath is in consideration 

liftiwhat he owns of divorce due to marriage, and this is not limited. 

He said: 
The extinction of ownership after the oath does not annul 

the 
oath, because the condition is not found, therefore, it survives. The 

consequence remains due to the subsistence of the subject-matter (three 

re p uHdei astai said: s) , thus,  as , f tthe er, iofatthh 	ivescuornvditeis. o  
n is found (by entering the house) 

within his ownership (marrying a second time), the oath is undone, and 

the divorce takes effect. The reason is that the condition is found and the 
subject-matter (woman) is suitable for the consequence, thus, the conse-
quence arises and the oath does not remain, on the basis of what we said. 

If the condition occurs outside of ownership, the oath is undone, due 

to the existence of the condition, and no divorce occurs, because of the 
absence of the subject-matter. 

If the two disagree about the existence of the condition, then the 
acceptable statement is that of the husband, unless the woman adduces 
evidence, because he is asserting the original position, which is the non-
existence dstthenescee.  

If the existence of the condition cannot be known except through 

of the condition, and also because he is denying the occurrence 
of divorce and the extinction of ownership whereas the woman is claim-

iv  
periods," she is divorced, but not the other woman. The occurrence of 
er

or 

her,  then the acceptable statement is hers with respect to her position. For 
example, where he says, "If you receive your menstrual period you 

and so and so are divorced." If she replies, "I have commenced my 

r  ful with respect to herself, as this cannot be known except through her. 	 gh 

is based upon Oisn,  iStii:Bati. Analogy dictates that she is not divorced, 

therefore, accepted as it is accepted in the case of the  att:t,, 

with res 

in 
	
period and fainting. She is a witness with respect to her co- Wife, 

 w 
in tact she is under to the  dersusoptihceiornw,otmhearnef.ore, her statement will not be 

Likewise, fir  L se, 
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e of hell 	
he says, "If you like that God should torment you in the , , 

Inen you are divorced and my slave is free," and she replies 
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"If you love me then you that she does like this, or he says, 

and so is this other wife with you," and she replies that RI,. , °rced 
him, then she stands divorced, but the slave does not becorn 

fr  love 

you  are div  

odfestoir 

is her companion divorced, on the basis of our explanation Th 
e  4  

floe:: she me ioor 

certainty about the woman being a liar, because she 

a t i o n even    i f sdhroelinnviosetrnhcteelldeoI,t,rf:iigse 
original rule,

right 

 him t  dtuheattothheeiiruiknmtenbseebhaasteedfoonr him i  even nr  mi 	 to here 
is i no  

respect to the rights of the others, the h.  ukm will be based 	
a far. With 

.blood i ere  cdo hnit-yi ne:-.  

rule, and that is love. 
If he says to her, "If you have your period, yu.onutaartehde  

which she sees blood, the divorce does not occur 

.rdce effective 

ues for three days, because what is less than that is nootf cdoivnos 
When three days are completed, we give the ruling  
from the time her period commenced. Due to the extended bleeding it 
became known that the blood was from the womb, thus, it was menstru-

ation from the start. 
If he says to her, "If you have menstruated for a period, you are 

. divorced," then she will not be divorced until she reaches purification 
after the menstrual period. The reason is that the word haydah with the 

ending ha' indicates a complete period. It is for this reason that it has 
been construed as such in the tradition of the vacation of the womb. The 
completion of the period is through its termination, which is attained 

through purity. 
If he says to her, "You are divorced if you fast for a day," then she 

stands divorced with the setting of the sun on he day that she 
day 	

h 	t 

that is extended, means daylight. This is distinguished from the case when 
he says to her, "If you fast," as he has not fixed it through a standard of 

measure, and the fast exists with the existence of its 
rukn and condition. 

A man says to 
his wife, "If you give birth to a boy, you 

with one 
repudiation, and if you give birth to a girl, you a

.r 
and does 

aree ddiiyvoorrcecedd 

with two repudiations." She 
then gives birth to a boy and a

esgrorlfaillaw, one  

not know which one of them was 
born first. For purpos 

oid 
repudiation becomes binding on him, but to av .th the delivery 

omplete wi 

two are binding on him. Her waiting period is c 	
boy first, 

birth to the uld 
of the child. The reason is that if she had given bi , 	eriod w°  

her waiting p 

moral prohibition 

repudiation 
have 

to  
one repudiation would 	ken effec, and erg another 

have been over with the birth of the girl. t Thereaft  

Al-Hidayah 

d not haveLtai1/4e- 
b „ effect, 

because she would be in her waiting period. 

oti tile other rial'-' ,,,,,,i she 
had given birth to the girl first, two repudiations 

If oath 
 have  taken effect, 

and the waiting period would be over with the 

Thereafter,  
no further repudiation would take effect, 

, we 

 have mentioned, that is, she is in a state of passing her 

d'cigeo°1 ievteor  Y:hfat`h-e 
w- have , 

hi n one 
state one repudiation will take effect and in 

however, to adopt two 

another 
peri0d' will take effect. It is preferable); way ofprecaution. The 

as 
 binding to avoid moral prohibition and also b 

Abu Amr and Abu Ytisuf, you are 

will be  irrevoca_ • 

her state two 

irrevocable. She then completes her waiting p
eriod 

 certainty, 

	and talks to 

her, "If you talk to 

Abu Yasuf, she is 

thrice. 

ons First, if two conditions are found in 
Issue has several interpretati 	

. 

divorced 

ownership, 
the divorce will take effect. This is obvious. Second, if the 

Zufar (God bless him) 

h husband remarries her, and she then talks to 

Abu Atm. After this the 
divorced thrice along with 

one earlier repudiation. 

Z 	

said that the divorce does not take effect. This 

'two 
conditions are found without ownership, no divorce occurs. Third

,  
, 

if 
one condition is found in the state of ownership (state of marriage) 

while 
the second is found outside of ownership, then the divorce does 

not occur, 
because the consequences do not materialise outside of own-

ership. Fourth, the first condition is found outside of ownership, while 

the second is found within ownership, and this is the disputed issue of 

the Book. Zufar (God bless him) treats the first issue on the analogy of 

thrice  

ownership is 
matter, and that • 

these two states • 

rialise, but they do n 

is deemed valid. When th 

becomes . 

legal capacity of the s 
ofdivorce. Our reasoning is that the validity of statements depends on the 

pur- 

poses of contingent 

the second, therefore, both are identical issues for the purpose of the rule 

omes likely due to th 

tes is the continuity of th 
no Ion 

statements so that the existence of the consequences 
speaker, except that ownership is stipulated for pur- 

de condition is complete, the consequences mate 
presumption of continuity, therefore, the oath 

marries a 

man says to his • 	,, 
at is the dhimm h (l.  b'it ) 

longer needed as the oath survives due to its subject 

 do so without ownership. The state in between 

a 	la i 1 y . 

	

y 	the oath, therefore, the existence of 

she rev  

she A 

revery to the  

pronounces two repudiations for divorcing her, and He then 

second husband  
husband and enters the house. She is divorced 

Div o 
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the oath also survives. Our reasoning is that the consequence are the 
repudiations of this ownership and it is these that are an obstacle to the 

fied meaning of the word. As the probability of their occurrence remains, 

takes effect. Zufar (God bless him) said that three repudia, 
effect, because the consequence is three absolutely due to the unquali- 

reverts to the first husband. When she enters the house, no 

another husband, consummates marriage with him and sub 
He then says to her, "You are divorced thrice?' Thereafter, shsee 

to him with what is left. We will elaborate this issue in 
the Exalted, willing. 

with the (original) three. According to Muhammad 

band demolishes what is less than three, therefore, she rev 

them) he does not demolish what is less than three, 
an

d follows 

 o b ss 

bless him). The basis according to the two jurists is 
what remains of the repudiations. This is also the 

Muhammad (God bless him) said that she is divo
rced 

thrice according to Abu Hanifah and Abu Yusuf (God 

If he says to her, "If you enter the house, you are 
divorced , 	mtarGrircoieed:s'' 

a and Zufar G 
, 	

rev 

thatthe —f  ndzsheare(coetidd hiauecs 
reverts back to him 

B1301( 

VIII: DrvoR~e 

 bless 
to the exte 

Zufar Zoodf 

ess the ) 

qu en tiy 

 into 

b k 

occurrence of the condition and the prima facie position is the absence of 
such condition. An oath is undertaken to prevent the commission of an 
act or to urge its commission, therefore, if the consequence is as we have 
mentioned, and this is lost due to the pronouncement of three imme-
diate repudiations, which also nullify ownership through marriage, the 
oath cannot survive. This is distinguished from the case where he pro-
nounced an irrevocable repudiation; as in such a case the consequence 
remains due to the subsistence of the subject-matter. 

A man says to his wife, "If I have intercourse with you, you are 

divorced thrice:' He then has intercourse with her. When 
the geni-

tals meet (penetration) she is divorced thrice. If he stays inside for a 

moment, he is not liable for mahr (`ucir), but if he moves out and then 

penetrates again, he is liable for mahr (`uqr). Likewise, if he says to 
Ibis 

slaveslave girl, "If I have intercourse with you, you are a freewoman." It of 
narrated from Abu Yusuf (God bless him) that he invokes the liability 

mahr in the first case as well due to the continuation of coitus, except that 

he is not liable to be punished with hadd due to the unity of t we asession ahn eis y 

(both lawful and unlawful). The reasoning for the 
Zahir al-R 

that intercourse is the penetration of the vagina by the penis, an d Pe the 

tration is only once and is not continued. This is distinguished from 
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000g 

case n has 
occurred after divorce. The penalty of hadd, however, does 

etra'n-conle obligatory due to doubt of unity, taking into account the ses- 

rcorn

es payable as intercourse entails one of the two penalties. If the ao no:s wen as the aim. 

according 
to to Abil Yusuf (God bless him), with Muhammad ande (mGoovdesbloeusst 

divorce 

him
) disagreeing due to the pre-existence of touching.  

God, the Exalted, knows what is correct. and then 

, e wa
s retractable it amounts to retraction by waiting a moment, 

where 

he moves out and penetrates again, because in this case pen-

00: Divosta 

penetrates, it amounts to retraction on t 

When hadd is not imposed, `ttqr (compensation) 

the bas is of intercourse. 

and 	

65.1 EXCEPTIONS (IST/THNA ') 

to his wife, "You are divorced, God, the Exalted, willing" 
If a person says connected sentence, divorce does not take place, due to 

d if this is one conn 
the saying of the Prophet (God bless him and grant him peace), "If one 

and says, 'God, the Exalted, takes an oath for divorcing or manumission, 
willing' as a statement connected to the previous, then he will not be 

violating the oath (by omission of the acts)."5 Further, he has brought 

about the pronouncement in the form of a condition alone, therefore, it 
is a contingent statement from this aspect. The reason is that the latter 
statement conveys non-existence prior to the meeting of the condition, 
and the condition cannot be identified here, therefore, it conveys non-
existence of the consequence for the first statement as well. It is for this 
purpose that it is stipulated that the statements be connected like all other 
conditions. If he remains silent, the legal effects of the first statement 
come into operation, thus, the exception (proviso) or the mentioning of 
the condition after this will amount to retraction of the first statement. 

He said: Likewise, if she d. e ies before he says, "God, the Exalted, will- 
ing," (that is, the d' e ivorce does not occur because he does say it). The rea- 

 is that by th son 

it (the exception). 

y e use of the exception, the statement no longer imposes an 
obligation. 	the obligating statement and not what annuls Death 

n). This is different from the case where the husband dies before i 	• 
t, as in this case the link with the exception is not established. 

Sin 
recorded tr i 
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a rtons that convey a similar meaning. Al-Zaylal, vol. 3, 234. 

d.words the tradition is gharib. The compilers of the four Sunan have 
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If he says, "You are divorced thrice, except once," she is divorced W. 
two repudiations. If he says, 	

A. 
"You are divorced thrice, except two ,' a sin_ 

gle repudiation takes effect. The rule is that exception (istithnee) is Speech conveying the remainder of the message left over after the exception, and 
this is correct. The reason is that he has made a statement that stands  
exempted, because there is no difference between the statement of a per-
son to another, "I owe a dirham: and the statement, "I owe ten 

dirhams 
except nine." It is valid to exclude by exception part of a sentence leaving 
behind the other part as the speech after the exception. It is not valid to 
exclude by exception the entire sentence, as that leaves nothing behind, 
so that the speaker may be said to have spoken something by directing 
words towards the other person. Istithrite is valid if it is linked to the pre-
ceding statement, as we mentioned earlier. If this stands established, then 
in the first case the repudiations after the exception are two, and these 
take effect, whereas in the second it is one, and one repudiation takes 
effect. If the man says, "Except three," all three will take effect, because 
this amounts to exclusion of the whole by exception, and such an excep-
tion is not valid. God knows best. 

The first volume of al-Hidayah ends here, praise be to God. 
The second volume follows this and begins with the section on 
"Divorce by the Person who is Terminally Ill." 
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Chapter 66 

Divorce by Person Suffering From Terminal Illness 

ji 	 4:b 

He for whom God wills His blessings is 
granted the fiqh of Din 

In the Name of God, Most Merciful and Compassionate, and (with) 
prayers and blessings on Muhammad and his family. 

If a man divorces his wife, during his terminal illness, through an irrevo-
cable (ba'in)' repudiation and then dies while she is still in her waiting 
period, she will inherit from him. If he dies after the termination of the 
waiting period, she is not entitled to inheritance. Al-Shafiii (God bless 
him) said that she will not inherit in either case,' because the state of 
being married has been annulled due to this obstacle3  where marriage 
was the basis (of inheritance), therefore, even he will not inherit from her 
if she dies. 

'For the meaning of ba'in divorce and its legal effects, see fri 4 on page 569 in Volume 
I of this translation; see also section 67.1 (What Makes a Divorced Wife Lawful) in this 
volume on p. 14. 

'According to al- ̀ Ayni this means before the waiting period and after the waiting 
period. Al-Ayni, vol. 5, 440. The text indicates, however, that it means if he dies during 
her riddah or after such waiting period. 

3The obstacle of irrevocable repudiation 
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Our argument is that the state of marriage is the cause of her inher-
itance during his terminal illness, and the husband intended its annul- 
ment,' therefore, his intention is restrained by delaying the operation of 
the divorce up to the time of the termination of the waiting period in 
order to avert injury to the wife, which is possible. The reason is that dur- 
ing the waiting period some of the legal effects of nike512 remain. Conse-

quently, it is permissible that they remain with respect to her inheritance 
from him.' This is distinguished from the situation after the termination 
of the waiting period when there is no possibility (of delaying the oper-
ation of divorce). The state of marriage in this situation is not the basis 
of his inheriting from her, therefore, inheritance is annulled in his case, 
especially due to his consenting to it.' 

If he divorces her thrice upon her request' or he says to her, "choose," 
and she chooses herself' or obtains khul' (redemption) from him, and 
then he dies, while she is in her waiting period, she will not inherit from 
him. The reason is that she consented to the annulment of her right and 
the extinction of the delayed operation of her claim.9  If she says, "Divorce 
me through a revocable repudiation," but he divorces her thrice, she will 
inherit from him, because a revocable repudiation does not eliminate 
marriage. In this case, she does not consent to the annulment of her right. 

If he says to her during his terminal illness, "I had divorced you 
thrice during my period of health and now you have completed your 
waiting period" and she verifies it, following which the husband acknowl-
edges a debt that he owes her or makes a bequest in her favour, then, 
according to Abu Hanifah (God bless him) she is entitled to the lesser 
of this amount or inheritance. Abu Yasuf and Muhammad (God bless 
them) said: His acknowledgement and bequest are valid. If he divorces 
her thrice during his illness upon her request and then acknowledges a 
debt or makes a bequest in her favour, she will have the lesser of this 
amount or inheritance according to the view of all three jurists. Accord-
ing to Zufar (God bless him) she will have the entire bequest amount 

'That is, the annulment of her inheritance. 
5  In order to avoid injury to her. 
'By declaring his intention to terminate the contract of marriage 

through the repudiation. 
7Like her saying during his illness, "Divorce me thrice." 
'Chooses divorce. 
'Till the end of her riddah. 

and what has been acknowledged, because inheritance has been annulled 
upon her request and this has removed the obstacle in the way of the 
validity of acknowledgement and bequest. 

The reasoning of the two jurists in the first issue is that when both 
(husband and wife) mutually verified the occurrence of divorce and the 
termination of the waiting period, she became like a stranger for him so 
much so that it is permitted to him to marry her sister, thus, any suspi-
cion (of the persistence of the relationship) that there was is eliminated. 
Do you not see that his testimony in her support will be admissible, and 
payment of zakdt to her will be valid. This is different from the second 
issue where the waiting period subsists and is a cause for the suspicion 
(of the continuing relationship). The rule turns on the evidence of such 
suspicion and invokes the implications of nikedy° and close relationship." 
In the first issue, the waiting period does not exist. 

Abu Hanifah's reasoning is that in both issues the suspicion still exists, 
because the woman may have chosen to pave the way for acknowledge-
ment and bequest in her favour so that her share increases. The spouses 
sometimes mutually agree to acknowledge separation and termination 
of the waiting period so that the husband may grant her his wealth in 
excess of her inheritance. This suspicion operates upon excess, therefore, 
we have rejected it in this case. There is no suspicion in the case of the 
amount of inheritance, therefore, we deem it valid. There is normally no 
mutual compact in the case of the right to zakat, (another) marriage, and 
testimony. Consequently, there is no suspicion in the case of these rules. 

He said: If a person is under siege or is participating in battle and 
divorces his wife thrice, she will not inherit from him. If he has a duel 
with some person or is brought forth for execution on account of qisas 
(retaliation) or for rajm (stoning to death), she will inherit if he dies in 
this way or is killed. The source of this rule is what we have elaborated, 
that is, the wife of a person evading the rules of inheritance (farr) will 
inherit on the basis of istittsan. The rule of the evader is established when 
the right of the wife is linked to his wealth. This linkage is established 
through illness in which there is usually an apprehension of death, like 
his being bed-ridden in a state where he cannot take care of his basic 
needs as does one in sound health. The rule for the evader is sometimes 

'°Where he cannot marry her sister, for example. 
"The testimony of one close relative for another is not admissible. 

irrevocably 
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established through situations that acquire the meaning of death-illness 
with respect to the likelihood of the occurrence of death. Situations in 
which the usual result is survival do not lead to the application of the 
rule of the evader. Thus, for a person under siege and one participating 
in battle the usual result is survival, because a fort is meant to repel enemy 
attacks, and likewise defence in battle, thus, the rule of the evader is not 
established. The person who takes part in a duel or is brought forth for 
execution will most likely die, therefore, the rule of the evader is estab-
lished. There are other cases similar to these that can be classified under 
this rule. His statement (in the matn), "If he dies in this way or is killed" 
is evidence of the fact that it makes no difference if he dies as a result of 
this cause or dies through another cause, just like the person suffering 
from terminal illness if he is killed. 

A man says to his wife, when he is in sound health, "When the next 
month commences" or "When you enter the house" or "When so and 
so offers the zuhr prayer" or "When so and so enters the house," "then 
you stand divorced:' If these occurrences take place when the husband is 
terminally ill, she will not inherit. If the statements were issued in a state 
of marad (illness), she will inherit, except in the case of the statement 
"When you enter the house." This case has many forms. Divorce is either 
made contingent upon the arrival of a time or upon the act of a stranger 
or his own act or the act of the wife. Each of these variations has two 
further forms: (i) divorce is made contingent during sound health when 
the condition occurs during illness; and (2) both things take place during 
illness. 

As for the first two forms in which the condition is associated with the 
arrival of time, where he says, "When the next month commences, you 
stand divorced," or it is associated with the act of a stranger, where he says, 
"When so and so enters the house," or "When so and so offers the zuhr 
prayer," if the association and the occurrence take place during illness, she 
is entitled to inheritance. The reason is that the intention to evade inher-
itance stands verified by his pronouncing a contingent divorce in a state 
when her right stands linked to his wealth. If the stipulation takes place in 
health and the occurrence stipulated takes place during illness, she is not 
entitled to inheritance. Zufar (God bless him) said that she does inherit, 
because association with a happening moves the time of stipulation to 
the time of occurrence, thus, it is as if the stipulation was made during 
illness. We maintain that prior stipulation becomes a repudiation at the  

time of occurrence of the stipulated happening in the legal sense and not 
the intended sense. Injustice can only take place if intended, therefore, his 
act is not rejected. 

As for the third form, which is the making of divorce contingent 
upon his own act, it is the same if the stipulation was during health 
and the occurrence during illness or whether these were during illness, 
or whether the act is such that there is a way out of it for him, he will be 
an evader due to the existence of the intention to nullify marriage either 
through the stipulation or by bringing about the occurrence during ill-
ness. If he does not have a way out of the occurrence of the act stipulated, 
he does have a thousand ways out of the stipulation itself, therefore, his 
act is rejected, in order to avoid injury to her. 

As for the fourth form in which he makes divorce contingent upon 
her act, if the stipulation and occurrence are during illness and the act 
is one in which there is a way out for her, like speaking to Zayd and so 
on, she will not inherit as she has consented to the divorce. If the act 
is one in which there is no way out for her, like the eating of food, the 
afternoon prayer, speaking to parents, she will inherit, because she was 
under a compulsion to undertake an act to ward off the fear of perishing 
either in this world or the next, and there is no consent in a state of duress. 

If, however, the stipulation is made in health and the occurrence is 
during illness, then, if the act is one in which there is a way out for her, 
there is no ambiguity that she will not inherit. If there is no way out for 
her from the act, then the response is.the same according to Muhammad 
(God bless him), which is also the view of Zufar (God bless him), because 
there is no act on the part of the husband after her right has become 
linked to his wealth. According to Abu Hanifah and Abu Yasuf (God bless 
them), she will inherit, because the husband has compelled her to under-
take the act, therefore, the act is reverted back to him. It is as if she has 
become an instrument in his hands, as in the case of coercion (ikrah). 

He said: If he divorces her thrice when he is ill and thereafter recov-
ers and then dies, she will not inherit. Zufar (God bless him) said,  that 
she will inherit, because he intended evasion of inheritance insofar as he 
pronounced it during illness, and he died thereafter while she was in her 
`iddah (waiting period). We say that when illness is followed by recovery 
it acquires the status of sound health, because terminal illness becomes 
non-existent due to recovery. This makes it evident that no right of hers 
became linked to his wealth. Accordingly, the husband did not become 
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an evader. If he had divorced her and then she became an apostate, God 
forbid, and then converted back to Islam after which the husband died 
due to his illness, while she was in her waiting period, she would not 
have inherited. If she does not become an apostate, but submits for sex-
ual intercourse to her husband's son, she will inherit. The reason for the 
distinction is that by apostasy she nullified her legal capacity to inherit, 
as the apostate does not inherit from anyone, and inheritance is not pos-
sible without legal capacity. By submitting (for sex) she did not annul her 
legal capacity, because entering the prohibited category for marriage does 
not negate inheritance, which remains. This is different from submitting 
for sex during the validity of marriage, because it gives rise to separation, 
therefore, she consents to the nullification of the cause (of inheritance). 
After the three repudiations, the prohibition is not established through 
submission to sex as the three divorces were prior in time to the submis-
sion, therefore, the two cases are distinguished. 

If a person commits qadhf (false accusation of unlawful sexual 
intercourse) against his wife when he is healthy, but then subjects her 
to the /Pan (imprecation) procedure when he is ill, she will inherit. 
Muhammad (God bless him) said that she will not inherit. If the accusa-
tion is during illness, she will inherit according to the unanimous view 
of all three jurists. This is related to divorce being contingent upon an act 
in which there is no way out for her as she is constrained to have recourse 
to legal disputation to ward off the shame of zinc from herself. 

If he makes a vow of continence (hia') to stay away from her when he 
is in sound health, and then she is separated irrevocably from him when 
he is ill, she does not inherit. If the vow too was made during illness, she 
will inherit. The reason is that ilia' amounts to a divorce made contingent 
upon the passage of four months that are devoid of sexual contact. Thus, 
it is linked with the stipulation based upon the passage of time, and we 
have elaborated its underlying reasoning. 

He (God be pleased with him) said: In a divorce where he possesses 
the right of retraction, she will inherit in all cases, because of what we 
elaborated, that is, marriage is not dissolved when intercourse can be law-
fully undertaken. Thus, the cause (of inheritance) continues to exist." 

He said: In each case where we have said that she will inherit, she 
inherits if he dies when she is in her waiting period. We have elaborated 
this. Allah, the Exalted, knows what is correct. 

'See the first issue in this discussion. 



Chapter 67 

Rafah (Recourse to Wife for Retracting Divorce) 

If a man divorces his wife through a revocable repudiation or two repu-
diations, he may have recourse to her during her waiting period whether 
or not she consents to this.' This is based upon the words of the Exalted, 
"Take them back on equitable terms,"2  without further detail (about the 
consent of women in such a case). The waiting period must still be con-
tinuing, because retraction is the continuation of the ownership (of the 
benefits of nikah). Do you not see that it has been called irnsak (taking 
back), which is continuation. The continuation (of ownership) is realised 
within the waiting period, because there is no ownership once the waiting 
period terminates. 

Rajah takes place by his saying, "I have taken you back" or "I have 
taken my wife back." This is the clear statement about rajah and there is 
no disagreement among the jurists about this. 

He said: Or he has intercourse with her, or kisses her, or fondles her 
with desire, or looks at her vagina with desire. This is the position in our 
view. Al-Shafici (God bless him) said that rajah is not valid except by a 
formal expression where he possesses the ability to speak, because rajah 
has the status of the initial marriage contract so much so that it is pro-
hibited to have intercourse with the woman.3  In our view, it is the seeking 
of the continuance of nikah, as we have elaborated and we will be estab-
lishing it again,4  God willing. The occurrence of the act (of retraction) is 

'There is consensus (ijma`) on this point. Al-`Ayni, Vol. 5, 455- 
2  Qur'an 2:231 
3That is, according to al-Shafici. Thus, intercourse is not permitted in this case with-

out formal expression of retraction, in his view. 
4At the end of the chapter that a revocable divorce does not prohibit intercourse. 

11 
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an evidence of the attempt to continue it as in the case of the termination 
of an option. This evidence is found due to an act that is specific to mar-
riage. These acts (mentioned) are specific to it in the case of a freewoman5 

as against fondling and looking without desire, because such acts may be 
permitted without marriage as well, as in the case of the physician, the  

midwife and others, A glance at the body other than the vagina occurs 
in the case of those residing together, and the husband is living with the 

wife during ̀ iddah. If such other acts were to amount to rajah, he would 
have to divorce her again, thus, prolonging her riddah.6  

He (al-Quclari) said: It is recommended that two witnesses testify to 
the act of retraction, but if they do not testify, the act of retraction is 

(still) valid. Al-Shafici (God bless him), in one of his two opinions, said 
that it is not valid, which is also the view of Malik (God bless him), due to 
the words of the Exalted, "Thus when they (are about to) fulfil their term 
appointed, either take them back on equitable terms or part with them 
on equitable terms; and take for witness two persons from among you,"7  
because a command necessitates obligation. In our view, the divorce laid 
down in the texts' is devoid of the restriction of testimony. Further, it is 
the seeking of continuation of marriage and testimony is not a condition 
during a state of continuation as in retraction during ad', except that it 
is recommended for additional precaution so that denial is not incurred 
in it. What he (al-Shafil) has recited is construed to mean this. Do you 
not see that He has associated it with separation, therefore, for rajah it is 
recommended. It is also recommended that he (the husband) inform her 
about retraction so that she does not fall into sin.9  

When the waiting period terminates, and he says, "I took her back 
during the waiting period," it amounts to retraction if she confirms it, 
but if she does not deem him truthful it is her statement that will be 
given preference. The reason is that he is reporting something that he 
cannot initiate at that time. His statement will be suspicious, except that 

5In whose case marriage is necessary for the permissibility of these acts. 
6And that would amount to an injury to the woman, which is not permitted due to 

the words of the Exalted, "Take them back on equitable terms." Qur'an 2 : 23t 
7Quean 65: z 
'Qur'an 2 : 228, 229: "And their husbands have the better right to take them back in 

that period," and "the parties should either hold together on equitable terms, or separate 
with kindness." 

9When the husband has intercourse with her when the ̀ iddah is actually over and he is not aware of it. 

with verification the suspicion is removed. In this case, she is not to be 
administered an oath according to Abu Hanifah (God bless him). This is 
one of the issues that pertains to oaths in six things and that has preceded 
in the Book of Nikah. 

If the husband says, "I have taken you back,' and in response to this 
she says, "My waiting period is over," the retraction is not valid accord-
ing to Abu Hanifah (God bless him). The two jurists said that retraction 
is valid as it has coincided with the ̀ iddah, for it still remains prima facie 
until she informs him of it, and in this case it has preceded such infor-
mation. Accordingly, if he were to say, "I divorced you" and she says 
in response, "My waiting period is over," then divorce takes place. Abu 
Hanifah's reasoning is that it has coincided with the state of termina-
tion of the Vddah, because a woman is deemed trustworthy with respect 
to the report about termination." Thus, when a woman makes such a 
report it indicates that termination was prior (to retraction), because the 
statement about the termination is the closest to the statement of the hus-
band.' The issue of divorce is a matter of dispute,'3  but even if it was a 
matter of agreement divorce would take place through his admission after 
termination (of the waiting period). Retraction, on the other hand, is not 
established through admission (iqrar). 

If the husband of a slave woman, after the termination of her wait-
ing period, says "I took her back," and the owner (of the woman) deems 
him truthful, but she does not, then, it is her statement that will be given 
precedence, according to Abu Hanifah (God bless him). The two jurists 
said that the statement of the owner will be given precedence. The reason 
is that her body is owned by the master, and he has acknowledged what is 
purely his right in favour of the husband, therefore, his statement resem-
bles his acknowledging her marriage to him. He (Abu Hanifah) argues 
that the rule of rajah is structured upon the waiting period, and the state-
ment to be given precedence about the waiting period is her statement; 
likewise in a matter that is based upon it. Had the situation been the 

'°The text in al-Ayni is: "I have taken you back within the ̀ iddah." 
"That is, trustworthy with respect to reports about what is in their wombs. Allah 

Almighty has said: "Nor is it lawful for them to hide what Allah Hath created in their 
wombs, if they have faith in Allah and the Last Day." Qur'an 2 : 228. 

'Had she remained silent for some time and then made her statement the position 
would have been different. 

'3Due to the absence of witnesses. 
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reverse" then according to the two jurists, the statement preferred would  

be that of the master, and so also in his view according to the authentic 
report, because she has passed the waiting period at that time and the 
ownership of the master over her benefits has taken over, therefore, her 

 such ownership is not valid. This is distinguished  

tion of the waiting period, is acknowledging the existence of the waiting 

period 

from the first situation, because in that the owner, through his verifica- 

tion 

	

	

annulling  

existence of for her and his ownership does not take over with the exist '  
the ̀ iddah. If she were to say, "My waiting period is over," and the hus-
band as well as the master were to say, "Your waiting period is not over," 

then the preferable statement is hers. The reason is that she is trustwor-

thy in this respect for she has knowledge of it. 

When the blood from the third period of menses ceases to flow after 
ten days, retraction (rajah) stands excluded, even though she has not 
bathed. If it ceases to flow in less than ten days, retraction is not excluded 
until she takes a bath or one complete timing of prayer passes after it. 
The reason is that there is no excess over ten days for menses,'5  therefore, 
by mere termination (of bleeding) she moves out of her period of menses 
and her waiting period is terminated, thus excluding the retraction. In 
what is less than ten days, there is a probability of resumption of bleed-
ing, therefore, the reality of termination of bleeding must be strengthened 
with bathing by abiding by one of the rules that are to be followed by 
women in a state of ritual purity, that is, through the passing of one 
timing of prayer. This case is distinguished from that of a Kitabiyyah, 
because in her case the rule is not based on one of these additional fac-
tors, and it is actual termination (of bleeding) that is deemed sufficient. 
The bleeding is deemed to be terminatedi7  when she performs tayammum 
and prays, according to Abu tianifah and Abu Yfisuf (God bless them). 
This is based upon istihsan. According to Muhammad (God bless him), 
the period terminates when she performs tayammum. This is based upon 
analogy, because tayammum in the absence of water is considered abso-
lute purification so much so that the ahkam established through bathing 
are established for it too. Thus, it has the same status as bathing. The two 

'With the owner deeming him untruthful and the woman deeming him truthful. '5According to legal rules. 
'Christian or Jew. 
'7In case of bleeding for less than ten days. 

jurists maintain that it is a pollutant' and does not (actually) purify. It 
has been deemed purification (legally) due to necessity so that the obli-
gations do not multiply. This necessity is realised in a state of performing 
prayer and not in the timings prior to it.'9  Likewise the rules established 
are also those demanded by necessity. Thereafter, it is said that ̀ iddah ter-
minates by commencement itself in the opinion of the two jurists, and it 
is said after completion so that the ruling of validity of prayer is estab-
lished." 

When she bathes and forgets to wash a part of her body on which 
water does not flow, then, if this is a limb or more retraction is not cut 
off, but if it is less than a limb, it is cut off. He (God be pleased with him) 
said: This is istihsan, while analogy in the case of a complete limb is that 
rajah should not remain, because she has washed most of her body. Anal-
ogy in what is less than a limb is that rajah should remain, because the 
rule for major ritual impurity and menstruation cannot be split up. The 
interpretation associated with istihsan is the difference, that is, in what is 
less than a limb is subject to drying up due to its small size, therefore, one 
cannot be certain of water having reached it. Thus, we said that it cuts 
off rajah. It is, however, not permitted to her to marry on the basis of 
precaution about both,' as distinguished from a complete limb as that is 
not subject to swift drying up and usually its dryness is not ignored. The 
two, therefore, stand distinguished. It is reported from AbCi Yasuf (God 
bless him) that neglecting gargling and drawing water into the nostrils 
(madmadah and istinshaq) is the same as neglecting a complete limb. It 
is also reported from him, and it is the view of Muhammad (God bless 
him), that it is of the status of what is less than a limb, because there is 
a disagreement about their being a definitive obligation as compared to 
the rest of the limbs. 

If a man divorces his wife when she is pregnant or gives birth to a 
child from it," and he says, "I did not have intercourse with her," he 
has a right to take her back. The reason is that when pregnancy becomes 
apparent during a period in which it can be assumed that it is from the 

'Actually, but not legally. 
'9In which the state of ̀ iddah will continue. 
"As finding water during prayer will nullify tayammum. 

'The exclusion of rajah and marriage. 
"That is, from the marriage giving birth to the child prior to divorce. His statement, 

"I did not have intercourse with her," will not be accorded significance. 



16 
	 AI-Hidayah 	 BOOK VIII: DIVORCE 	

BOOK VIII: DIVORCE 
	

Al-Hidayah 	 17 

marriage, it is deemed to have arisen due to the marriage. This is based 
upon the words of the Prophet (God bless him and grant him peace), 
"The child belongs to one who has legal access for intercourse?'" This is 
an evidence of intercourse on his part. Likewise, if the paternity of the 
child is attributed to him; he will be deemed to have had intercourse. 
When intercourse is established, lawful ownership of the benefits of mar-
riage is established, and divorce is part of such established ownership, 
which is followed by retraction. His belief (statement) will be nullified by 
the denial issued by the sharrah. Do you not see that with such inter-
course the attribute of ihsan is established. Thus, rajah has a higher 
priority for being affirmed (available). The interpretation of the issue of 
giving birth to the child is that she give birth prior to divorce, because 
giving birth after divorce will terminate the waiting period through birth 
itself, and rajah cannot be conceived in such a case. 

He said: If he secludes himself with her and closes the door or draws 
the curtain and then says that he did not have intercourse with her, but 
thereafter divorces her, he does not possess the right of retraction. The 
reason is that ownership (of benefits) is established through intercourse 
and he has acknowledged its absence. He, thus, affirms it against himself 
for retraction is his right. He is not deemed untruthful by law as distin-
guished from dower (mahr), because the affirmation of the stated dower 
is based upon delivering the counter-value not upon actual possession, as 
distinguished from the first case.24  

If he takes her back, meaning thereby after being in seclusion with 
her, and saying, "I did not have intercourse with her:' and thereafter she 
gives birth to a child in a period that is less than two years by one day,25  
the retraction is valid. The reason is that paternity stands attributed to 
him as she did not acknowledge the termination of the ciddah and the 
child stays in her womb during this period,' therefore, he will be deemed 
to have undertaken intercourse prior to divorce and not after it, because 

"It is related through many channels. One version related by Abu Hurayrah (God be 
pleased with him) is recorded by all the six sound compilations. Al-Zayla'i, vol. 3, 236. 

'Ellis means that in the case of dower all that is required is being available for inter- 
course through valid seclusion not actual intercourse. This is not the case for retraction. 

"From the day of divorce and not the day of retraction. 
This may appear strange to some who may consider the jurists to be simpletons 

unaware of scientific knowledge that we possess today. The wisdom behind the law has 
to be discovered beginning with the preceding tradition and the welfare of the child, 
who cannot be adopted according to Islamic law. 

in the latter case ownership is extinguished by divorce itself due to its 
absence prior to (final) divorce, thus, such intercourse is prohibited and 
a Muslim does not indulge in haram. 

If he says to her, "When you give birth you stand divorced," and she 
gives birth to a child. Thereafter, she gives birth to another child. This 
amounts to rajah. This means from another pregnancy, which means 
that it should be after six months, and even if it is after more than two 
years as long as she did not acknowledge the termination of the waiting 
period. The reason is that divorce took place with the birth of the first 
child leading to the observance of the waiting period. The second child is, 
therefore, through the conception due to him during the waiting period. 
As she did not acknowledge the termination of the waiting period he will 
be deemed to have taken her back. 

If he says, "Each time you give birth to a child, you are divorced,"" 
and she gives birth to three children through different pregnancies, then, 
the first child amounts to divorce and the second child is retraction, and 
so also the third. The reason is that when she gives birth to the first child, 
it amounts to divorce and she enters the waiting period; with the sec-
ond he becomes one who has retracted divorce, as we have explained 
that he caused the conception through fresh intercourse during ̀ iddah. 
The second divorce occurs with the birth of the second child, because the 
oath has been qualified with the word "whenever," and the waiting period 
becomes obligatory. With the birth of the third child he becomes one who 
retracts divorce, due to what we mentioned, and the third divorce takes 
place with the third birth. The waiting period now becomes obligatory 
through the menstrual periods, as she was free of pregnancy having her 
periods when the third divorce took place. 

A woman divorced through a revocable repudiation may become 
noticeable and seek adornment. The reason is that she is lawful for her 
husband and the relationship of marriage subsists between them. There-
after, retraction is recommended and adornment attracts him to her, 
therefore, it is lawful. 

It is recommended for the husband that he is not to approach her 
unless he seeks her permission or makes his approach known to her 
through the sound of his shoes. This means when he does not intend 

"This type of statement is not conceivable from a rational person, unless he is playing 
games with his wife. It is obvious that it is a hypothetical example to explain the limits 

of the rule. 
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retraction, because it is likely that she may be uncovered, and his sight 
may rest on parts that amount to retraction. He will then have to divorce 
her again and this will prolong her waiting period. 

He is not to take her on a journey with him until he seeks witnesses 
to testify retraction. According to Zufar (God bless him), he has a right to 
do so as the bond of marriage exists between them. This is the reason, in  
our view, of permitting the husband to have intercourse with her. We rely 
on the words of the Exalted, "And turn them not out of their houses."28  
Further, delay in the operation of the nullifying act (divorce) is due to the  
need of the husband to retract. If he does not take her back till the waiting 
period terminates, it becomes obvious that he did not have such a need. 
Thus, it becomes evident that the nullifying act operated in accordance 
with his wishes from the start for which reason the menstrual periods 
were reckoned for the waiting period. Thus, the husband does not possess 
the right to take her out, unless he seeks witnesses for his retraction. This 
will annul the waiting period and reestablish the husband's ownership. 
The meaning of his taking witnesses is the recommendation to do so that 
we mentioned earlier. 

A revocable divorce does not prohibit intercourse. Al-Shafil (God 
bless him) said that it does prohibit it, because the state of marriage 
stands dissolved due to a terminating factor, which is divorce. We main-
tain that it subsists so that he possesses the right of retraction without 
her permission, because the right of retraction was established keeping 
in mind the husband so as to enable him to make amends when faced 
with remorse. This concept leads to retraction being a continuation of 
the contract of marriage. It also leads to its being a continuation and not 
a renewal (of the marriage contract),29  which is negated by the evidence 
(of retraction being for the husband). The operation of the nullifying fac-
tor has been delayed for a period due to consensus3° or for his benefit, as 
has preceded. 

28Qur'an 65: 1.  

"Response to al-ShafiTs claim that it is dissolved. 
}°For even al-Shafi`I (God bless him) agrees that rajah through a formal expression 

without the consent of the woman is valid. 

67.1 WHAT MAKES A DIVORCED WIFE LAWFUL 

When the divorce is irrevocable, but is through less than three repu-
diations, he may marry her during her waiting period or after it. The 

reason is that lawfulness of the subject-matter still remains for its com-
plete removal is contingent upon the third repucriation, and is not present 
prior to it. Such permissibility for another (man) is due to the resulting 
confusion about paternity, but no such confusion exists (for the husband) 
as a result of the permission (by the Lawgiver). 

If the divorce is through three repudiations for a freewoman, and 
two for a slave, she cannot become lawful for him until she marries 
another husband through a valid marriage and he has intercourse with 
her, and who thereafter divorces her or dies while married to her. The 
source in this are the words of the Exalted, "So if a husband divorces 
his wife (irrevocably), he cannot, after that, remarry her until after she 
has married another husband and he has divorced her.".9  The meaning 
(in the verse) is the third repudiation. Two repudiations in the case of 
the slave woman are like three in the case of a freewoman. The reason is 
that slavery, as was known,32  makes the subject-matter half with respect 
to permissibility. The purpose is marriage with a husband in absolute 
terms.33  Such a relationship is established through a valid marriage, while 
the condition of intercourse is established through the indication of the 
text (isharat al-nass), which is done by construing the word nikati to 
mean intercourse, a construction that conveys a complete meaning and 
avoids repetition, because the words "contract of marriage" are under-
stood from the unqualified use of the term "husband."34  This meaning 
can also be added to the meaning of the text through the well known tra-
dition, which in the words of the Prophet (God bless him and grant him 
peace) is: "She does not become lawful for the first until she has tasted 

Que:in 2 23 0 

32In usUl al-fiqh. 
33This means that the husband may be a major or a minor or even an insane person, 

provided that such a person is capable of intercourse. 
3 4  n the verse, the word nikah in one of its senses means intercourse. In this sense, 

the translation will read, "until after she has had intercourse with another husband and 
he has divorced her." The reason is that the term husband already conveys the meaning 
of marriage. Had intercourse not been implied, the words, "Until she takes another 
husband, who then divorces her:' would have been sufficient. 
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the sweetness of another." It has been reported through different chan-
nels. No one disagrees about it (the condition of intercourse) except Said 
ibn al-Musayyib (God be pleased with him). His view is not taken into 
account, so much so that that if a WI renders judgement on the basis of 
this view, his judgement will not be implemented. The condition is that 
of penetration and not ejaculation, because ejaculation is completion and 
perfection in the act. Completion becomes an additional condition. 

An adolescent minor is like a major for making the woman lawful, 
because of the existence of penetration in a valid marriage, which is the 
condition imposed by the text. Malik (God bless him) opposes us in this 
issue,36  but the proof ()7ujjah) against him is what we have elaborated. 
Muhammad (God bless him) elaborated the meaning of such a minor 
and said that he is "a boy who has not attained puberty, but is capable of 
intercourse. If such a boy has intercourse with a woman she is under an 
obligation to bathe and he Makes her lawful for the first husband." The 
meaning of this statement is that he has an erection and derives pleasure. 
Bathing, however, is obligatory for her (even though he cannot ejaculate) 
due to the meeting of the genitals,37  which is the cause for her orgasm. 
There is, thus, a need for making bathing obligatory for her (by way 
of precaution), but for such a minor there is no bathing, however, he 
is ordered to bathe so that he acquires the habit of doing so. 

He said: Sexual intercourse of a master with the slave woman does 
not make her lawful (for the first husband), because the purpose is inter-
course by the husband. If he marries her on the condition of making her 
lawful, then, the marriage is disapproved (makrah). This is due to the 
words of the Prophet (God bless him and grant him peace), "The curse 
of Allah upon one who makes lawful and the one for whom he makes 
lawful."3' This is the construed meaning of the tradition (that is, disap-
proval).39  Consequently, if he divorces her after having had intercourse 
with her she becomes lawful for the first, due to intercourse in a valid 

35It is reported by all the six sound compilations from `A'ishah (God be pleased with 
her). Al-Zayla`i, vol. 3, 237. 

36liecause ejaculation is a condition in his view and that is not found in case of such 
a minor. 

37The outward cause has been assigned the rule of the consequences. 
oh is recorded through many channels and one such channel is recorded by al-

Tirmidhi, al-Nasa'i and others. Al-Zayla`i, vol. 3, 238. 
39The apparent meaning may be construed as prohibition, however, the tradition has 

called the person "one who makes lawful," therefore, disapproval is the real meaning. 

marriage, because marriage is not annulled as a result of the condition. It 
is reported from Abu Yasuf (God bless him) that the condition renders 
the contract irregular (fasid) insofar as there is an element of limited time 
in it, and the marriage does not make the woman lawful for the first hus-
band due to the irregularity. It is reported from Muhammad (God bless 
him) that the marriage is valid, on the basis of our explanation, but the 
woman does not become lawful for the first, because he attempts to has-
ten what has been considered delayed by the law (shall, thus, he will be 

penalised by denying him the objective as in the case of murder of the 
ancestor (inheritee). 

If he divorces a freewoman with one repudiation or two repudia-
tions, and she completes her waiting period and then marries another 
man, but then returns to the first husband (after divorce from the sec-
ond), she comes back with (the first husband possessing) three divorces. 
The second husband demolishes the repudiations that are less than three 
just as he demolishes three repudiations. This is the position according 
to Abu Hanifah and Abu Yusuf (God bless them), while Muhammad 
(God bless him) said that he does not demolish what is less than three, 
because the contract is the ultimate solution for the prohibition on the 
basis of the text, therefore, the (second) husband removes it, but there 
can be no removal prior to the proof of the prohibition (through three 
repudiations). The two jurists rely on the words of the Prophet (God bless 
him and grant him peace), "The curse of Allah upon one who makes 
lawful and the one for whom he makes lawful,"4° in which the second 
husband has been called one who makes lawful, and he establishes law-
fulness (completely). 

If he divorces her thrice and she then says, "I completed my wait-
ing period, married again, he had intercourse with me, divorced me and 
thereafter I completed my waiting period," and the duration is sufficient 
for all this, then it is permitted to the first husband to consider her truth-
ful when he believes that she is generally truthful. The reason is that it is 
a transaction or is a religious matter with which lawfulness is associated, 
and in both the word of a single person is acceptable. Further, the report 
of the woman is not suspicious as the duration is enough. They disagreed 
about the minimum period of such a duration. We shall elaborate it in 
the Chapter on the Waiting Period. 

4"See above. 



Chapter 68 

Pa' (Vow of Continence) 

When a man says to his wife, "By Allah, I will not come near you," or 
he says, "By Allah, I will not come near you for four months," then he is 
one who has made a vow of continence, due to the words of the Exalted, 
"For those who take an oath for abstention from their wives, a waiting 
for four months is ordained; if then they return, Allah is Oft-forgiving, 
Most Merciful. But if their intention is firm for divorce, Allah heareth and 
knoweth all things."' 

If he has intercourse with her within four months, he has broken 
his oath and become liable for expiation, because expiation is the conse-
quential liability for breaking an oath. The vow of continence, however, 
will be extinguished, as an oath is removed when it is broken. 

If he does not come near her until four months are over she is 
divorced irrevocably from him through a single repudiation.' Al-Shafi`i 
(God bless him) said that she is separated irrevocably by the pronounce-
ment of the gddi. The reason is that the husband is denying her her right 
of cohabitation, therefore, the qacji acts in his place in pronouncing it 
as in the case of the person with an amputated organ or the eunuch. 
Our argument is that he committed injustice against her by denying her 
her right, therefore, the sharicah deemed it permissible by annulling the 
blessing of nikah with the passage of this period. This is reported3  from 
`Uthman, 'Ali, the three Abd Allahs, and Zayd ibn al-Thabit, may Allah 

Qur'an 2: 226, 227. 
2A1-Ayni uses the words "through a single irrevocable repudiation." Al-Ayni, vol. 5, 

489. He says this, perhaps, to emphasise that he can marry her again without an inter- 
vening marriage. 

3It is recorded by Abd al-Razzaq. Al-Zayla`i, vol. 3, 241. 
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be pleased with them all, and their example is sufficient. Further, this  
amounted to (immediate) divorce in the period of Jahiliyyah and the  
shari'ah ordained the delaying of its occurrence up to the end of the  
period.4  

If he makes a vow to abstain for a period of four months the oath 
lapses,' because it was limited in time by this period. If he makes a vow 
for all times, the oath subsists. The reason is that it is independent of 
time, and no annulment is found.' The repudiation (resulting from such 
an oath) does not repeat itself (every four months), unless there is prior 
marriage, because there was no denial of her right after the occurrence  
of irrevocable separation. But if her goes back on it and marries her, 
the Oa is revived. If he does not have intercourse with her (after mar-
riage), another repudiation will occur with the passage of four months. 
The reason is that the oath subsists for it is absolute in nature, and her 
right is established again with marriage and injustice occurs. The corn-
mencement of such ila will be reckoned from the time of marriage. If 
he marries her a third time, the ita comes back and repudiation occurs 
with the passage of another four months if he does not approach her, as 
we have explained. If he marries her again after another husband (and 
subsequent divorce) no repudiation will occur due to this (the earlier) 

because it stands restricted by the divorce of such ownership. This is a 
sub-issue of the disputed topic of "completion" that has preceded earlier? 
The oath, however, subsists due to its absolute form and the absence of 
annulment. If he has intercourse with her, he violates his oath due to the 
existence of the violating factor. 

If he makes an oath for a period that is less than four months, he has 
not made the vow of continence. This is due to the words of Ibn 'Abbas 
(God be pleased with him) that there is no rla in what is less than four 
months.' Further, refusing to go near her for a period is without a legal 
obstacle (like a vow). Divorce is not established with such abstention. 

4"For those who take an oath for abstention from their wives, a waiting for four 
months is ordained; if then they return, Allah is Oft-forgiving, Most Merciful." Qur'an 
2:226. 

50n the passage of four months. 

'That is, a cause for the annulment of the oath, which is intercourse. 
'See Volume I of this translation, last para on p. 608 and note 

4. 8It is recorded by Ibn Abi Shaybah. Al-Zayla`i, vol. 3, 243. 
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If he says, "By Allah, I will not approach you for two months and 
then for two months after these," then he has made the vow of conti-
nence. The reason is that the two periods are joined by a word used for 
conjunction and it becomes an addition. If he waits for a day and then 
says: "By Allah, I will not approach you for two months after the first two 
months," then he has not made the vow of continence, because the sec-
ond statement amounts to a report about the first, therefore, it blocks the 
first oath for about two months. After the second two months it amounts 
to four months less one day for which he waited, thus, the preventing 
period of four months is not complete. 

If he says, "By Allah, I will not approach you for a year, except one 
day" he has not made the vow of continence. Zufar (God bless him) dis-
agrees for he construes the exemption to apply at the end of the period on 
the analogy of ijarah (hire) thus considering the period to be complete. 
In our view, the person making the vow of continence is one who is not 
able to approach his wife for four months without violating his oath that 
is binding on him. In this case he is able to do so. The reason is that the 
exempted day is unspecified as distinguished from hire, because in hire 
construing it to mean the end of the period is necessary for its validity. 
Hire is not validly constituted with unspecified days—an oath is unlike 
hire. 

If he cohabits with her on a day when four months or more still 
remain, he becomes one who has made the vow of continence, because 
of the extinction of the exception. 

If he says, while he is at Basrah, "By Allah I will not enter Kufah," and 
at this time his wife is at Kufah, he has not made the vow of continence. 
The reason is that it is possible for him to approach her without being 
bound by his oath by her coming out from Kufah. 

He (al-Quddri) said: If he makes an oath (that if he approaches her he 
will be liable) for hajj, fasting, emancipation of a slave or divorce, then he 
has made a vow of continence. This is due to the occurrence of prevention 
on account of an oath, which consists of the mentioning of the condition 
and its consequences. These consequence are preventive insofar as there 
is great hardship in them. The form of the oath for emancipation is that 
he associate his approaching her with the emancipation of his slave. In 
this there is disagreement on the part of Abu Yilsuf (God bless him). He 
says that it is possible for him to sell (the slave) and then approach her 
after which he will not be liable for anything. The two jurists say that 
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sale (of the slave) is probable (he may or of a  may 	sell), therefore, this 
probability does not eliminate the prohibition 	approaching his wife, 
The oath with respect to divorce is that he suspend her divorce upon his 
approaching her or the divorce of her companion wife. All 	in these things  
prevent him from cohabiting with her. 

If he makes a vow of continence with respect to his wife, 
whom he has repudiated with a possibility of retraction, his vow is valid, but if he  

makes it with respect to his wife whom he has divorced irrevocably, it 
is not valid. The reason is that the relationship of marriage exists in the 
case of the first, but not in the case of the second, and the subject-matter 
of 'fla', on the basis of the text, are those who are still our wives. If the 
waiting period ends prior to the termination of the period of V', the  
oath is extinguished due to the extinction of the subject-matter. 

If he says to a woman who is a stranger, "By Allah, I will not cohabit 
with you," or he says, "You are like my mother's back for me," and there-
after he marries her, he has not made the vow of continence or that 
of injurious assimilation (zihar). The reason is that the statement in its 
expressed form is void due to the absence of the subject-matter and can-
not be converted into a valid statement later. If, however, he cohabits with 
her he commits a sin, due to the occurrence of the violation of the vow, 
because the oath is found as far as violation is concerned.' 

The period of VI' for a slave woman is two months. The reason is 
that this oath amounts to a period for irrevocable divorce, therefore, it is 
converted to half like the duration of the waiting period. 

If the person making the oath is ill and does not have the ability to 
undertake intercourse, or she is ill or suffers from ratq'" or is a minor 
with whom intercourse is not undertaken or there is between them a 
distance and she cannot be reached within the period of the vow, then, 
in all these cases he may say in words that he has had recourse to her 
during the period of 	If he says this the vow is terminated. Al-Shafil 
said that there is no recourse except through intercourse. This is also the 
view upheld by al-Tahawi, because if it amounted to recourse it would 
amount to a violation. Our reasoning is that he (merely) tormented her 
by mentioning denial, therefore, is now appeasing her with an expression 

'This is true with respect to the statement about not cohabiting, but not with respect to the injurious assimilation. Al-A I v 
"Birth defect in which the vulva 

'is tlbll'1(4e9d8, or the sides of the vulva are joined together. 
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of promise. If he has removed the basis of injustice, he is not to be repri-
manded through a divorce. If he recovers the ability to have intercourse 
during this period, the verbal recourse is annulled and his recourse now 

is through intercourse. The reason is that he is now able to perform the 
primary duty prior to the performance of the substitutory duty. 

If he says to his wife, "You are henceforth prohibited for me," he will 
be asked about his resolve. If he says that he was lying, it will be pre-
sumed to be so. The reason is that he formed an intention according to 
the actual use of his words. It is also said that for purposes of adjudica-
tion, his statement about his resolve will not be accepted, because it is 
an oath that is apparent. If he says that he intended divorce, then, it will 
be presumed to be a single irrevocable repudiation, unless he intended 
three. We have already discussed this under metaphorical statements. If 
he says that he intended injurious assimilation (zihar), it will be deemed 

injurious assimilation. This is so according to Abu klanifah and Abu 
Yasuf (God bless them). Muhammad (God bless him) said that it does 

not amount to zihar due to the lack of resemblance with prohibition, 
which is an essential ingredient for it. The two jurists said that he has 
used prohibition in unqualified terms, and zihar is one type of prohibi- 

tion. Here the unqualified is to be construed in terms of the qualified. If 

he says that he intended prohibition thereby or did not intend anything 
in particular, then, it is an oath by virtue of which he will be deemed to 
have made a vow of continence. The reason is that the basis in the prohi- 
bition of something lawful is an oath in our view. We shall mention this 
in the topic of vows/oaths, God willing. Among the Masha'ilch are those 
who interpret the word prohibition to mean divorce without any partic- 
ular resolve, and this according to the rule of custom. Allah knows what 

is correct. 



Chapter 69 

AO (Redemption) 

69.1 'CHILL' (REDEMPTION) 

When the spouses face constant discord and are apprehensive that they 
will not be able to maintain the limits imposed by Allah (1iudnd 
then there is no harm if she seeks to redeem herself from him through 
wealth on account of which he will let her go. This is based upon the 
words of the Exalted, "If ye (judges) do indeed fear that they would 
be unable to keep the limits ordained by Allah, there is no blame on 
either of them if she give something for her freedom. These are the lim-
its ordained by Allah, so do not transgress them. If any do transgress the 
limits ordained by Allah, such persons wrong (themselves as well as oth- 
ers) )31 

If they do so, an irrevocable divorce occurs through khur and pay-
ment of wealth becomes binding on her. This is due to the words of the 
Prophet (God bless him and grant him peace), "Khul` is an irrevocable 
repudiation."' Further, khur implies divorce that occurs with an indi-
rect expression, and divorce through an indirect expression is irrevocable 
(but it is dependent upon resolve (niyyah)).3  The mentioning of wealth, 
however, does away with the need for niyyah here. In addition to this, a 
woman will not deliver wealth until her own being is delivered to her, and 
this occurs through irrevocability. 

'W511 2 : 229 
21t is recorded by al-Daequtni in his al-Sunan and thereafter by al-Bayhaqi. Al-

Zayla`i, vol. 3, 243. 
3See volume I of this translation on page 588. 
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If hostility occurs on his part, it is considered disapproved that he  
take compensation from her (for her release), due to the words of the  
Exalted, "But if ye decide to take one wife in place of another, even if ye 
had given the latter a whole treasure for dower, take not the least bit of it 
back."4  The reason is that he has already distressed her by taking another  
wife, thus, he should not add to her distress by taking wealth. 

If the discord is because of her, we consider it disapproved that he 
take from her more than he had given her. In the narration of al-Jinni' 
al-Saghir it is said that it is acceptable to charge excess too due to the 
unqualified meaning of the verse that we have recited in the beginning s 
Another reason is provided by the words of the Prophet (God bless him 
and grant him peace) in the case of the wife of Thabit ibn Qays ibn 
Shim5s, "As for excess, no!" In this case, discord was on her part. 

If he takes back in excess (of what he gave her) it is valid for purposes 
of adjudication. Likewise if he takes more when the discord is due to him. 
The reason is that the legally implied meanings in the verse are two: legal 
permissibility and permissibility for the hereafter. Acting upon permissi-
bility for purposes of the hereafter has been given up due to an obstacle 
and that leaves the option to act upon what remains. 

If he divorces her in return for compensation by way of wealth and 
she accepts, divorce takes place and she becomes liable for payment of 
wealth. The reason is that the husband is independent in pronouncing 
immediate or contingent divorce, and here he has made it contingent 
upon her acceptance. The woman, on the other hand, has the legal capac-
ity to undertake financial transactions due to her authority over her own 
affairs. The ownership through nikah is something that can be the object 
of compensation, even though it is not wealth as in the case of qisas. 
Divorce in such a case will be irrevocable due to what we have elabo-
rated, because it is a transaction that entails the exchange of wealth for 
self. The husband came to own one of these counter-values, thus, she 
comes to own the other, and that is her self in confirmation of equality. 

If the counter-value becomes unlawful, like giving a Muslim in lieu of 
khul` something like khamr (wine), swine or carrion, then, the husband 

°Qur'an 4: 20 
5That is, "if she give something for her freedom." 
6It is recorded by Abu Dawitd in his marasil. 	vol. 3, 244. 
7The tradition that says, "As for excess, nor 
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gets nothing, but the separation is irrevocable. If, however, the counter-
value is invalid in the case of divorce, the divorce becomes revocable. 
Divorce in both cases is contingent upon her acceptance, but there is a 
distinction between their legal rules. The reason is that when the counter-
value becomes invalid, the operating factor in the first case is the word 
khul`, which is an indirect expression (for divorce). In the second case it 
is explicit and its consequence is a revocable divorce. Nothing is due to 
the husband from her, because she did not mention marketable wealth 
so that she may be said to have deceived her husband. Further, there is 
no basis for imposing a liability for delivering the named thing nor for 
imposing a duty of giving something else due to the lack of obligation. 
This is different from the case where he participated in khul` in return for 
vinegar itself, but it turns out to be khamr, which is also a type of wealth, 
thus, she will be deceiving him. This is further distinguished from the case 
where he enters into an agreement of rnukatabah or emancipates a slave 

in return for khamr, in which case the value of the slave will become due. 
The reason is that the property of the owner in this case is marketable 
and he has not agreed to forgo ownership gratis. 

As for ownership of (rights to) sex they are not marketable at the 
time of termination of the relationship, as we will mention. This is dis-
tinguished from nikah, because rights to sex at the time of entry into 
the contract are marketable. The legal basis (fiqh) in this is that it is 
something honourable and it is not lawful to own it without paying a 
counter-value in recognition of its honour. As for the extinction of the 
rights, it is in itself something honourable, therefore, there is no need to 

create a liability for wealth. 

He said: What is valid as payment of dower is valid as a counter-
value for khul'. The reason is that if something can be a counter-value 
for a marketable thing it can preferably be a counter-value for something 

that is not marketable. 

If she were to say to him, "Grant me khul` in exchange for what is 

in my hand" and he agrees to give her khul`, but there is nothing in her 

hand, then, he has no claim against her. The reason is that she did not 

deceive him by saying that she had some thing of value in her hand. If 

she were to say, "Grant me khul` for the valuable thing I have in my 
hand" and he did so, but there was nothing in her hand, she is under a 

liability to return her dower to him. The reason is that when she named 

something of value, the husband was not ready to undo the bond except 
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in exchange for something. There is no reason for imposing liability for  
the value of what was named due to uncertainty nor the value of sexual 
rights, I mean thereby reasonable dower (mater al-mithl), because it is  
something that is not marketable at the time of termination of the con.. 
tract. Thus, liability for what the husband had given is imposed in order 
to avoid harm to his interests. If she were to say, "Grant me khul` for the  
dirhams or for the number of dirhams in my hand," but there is nothing  
in her hand, she is liable for three dirhams. The reason is that she men-
tioned a plural and the minimum number assigned to the plural is three. 
The word min (of) is for establishing a link and not division, because the 
statement would lose meaning without it. 

If she is granted khul` for her runaway slave and she stipulates that 
she is absolved of all liability (for capture), she will not be absolved of 
such liability and is liable for delivering the slave if that is possible or 
for the payment of his value if she is unable to deliver him. The reason is 
that this is a commutative contract and, therefore, requires the soundness 
of the counter-value. The stipulation of no liability on her part is the 
stipulation of a vitiated (fasid) condition, which is annulled. The khul', 
however, is not annulled due to vitiated conditions. The same rules apply 
to 

69.2 DIVORCE IN EXCHANGE FOR WEALTH 

If she says, "Divorce me thrice for a thousand (bi-alf)," and he divorces 
her with a single repudiation, then she is liable for one-third of one thou-
sand. The reason is that when she demanded three for one thousand, she 
demanded each one of them for one-third of a thousand. The reason is 
that the letter ba' accompanies counter-values and the counter-value is 
divided over what it is paid for. The divorce, however, is irrevocable due 
to the obligation of paying wealth for it. 

If she says, "Divorce me thrice on one thousand (`ala alf)," and he 
makes one repudiation, then she is under no obligation to pay anything 
according to Abu. klanifah (God bless him), but he possesses the right of 
retraction. The two jurists said that it is a single irrevocable repudiation 
for one-third of a thousand. The reasoning (of the two jurists) is that the 
word 'ala has the same impact as ba' with respect to commutative con-
tracts. Thus, the saying, "Transport this wheat for a dirham (bi-dirham) or on one dirham (`ala dirham)," are the same. Abu Hanifah's reasoning 

is that the word ̀ a/a is for stipulation. Allah, the Exalted, has said, "When 
believing women come to thee to take the oath of fealty to thee, that they 
will not associate in worship any other thing whatever with Allah."' Fur-
ther, when a person says to his wife, "You are divorced on (`ala) entering 
the house," it is a condition. The reason is that it is originally for creating 
an obligation, but is used as a loan-word for a condition as it accompa-
nies a consequence. If it is used for a condition, then conditions are not 
split up and distributed over the consequences of a condition. This is dis-
tinguished from the letter ba', because ba' is used for a counter-value as 
has preceded. Accordingly, when payment of wealth is not obligatory, it 
amounts to a declaration through which divorce takes place and he pos-
sesses the right of recourse. 

If the husband were to say, "Divorce yourself for one thousand or 
on one thousand," and she divorces herself with a single repudiation, 
no divorce takes place. The reason is that the husband did not agree to 
irrevocability, unless the entire one thousand is delivered to him. This is 
distinguished from her statement, "Divorce me thrice for one thousand," 
as she was agreeing to irrevocability for a thousand, therefore, agreeing 
for a part of it is prior. 

If he were to say, "You are divorced on (`ala) one thousand," and she 
accepts, she stands divorced. She is now under an obligation to pay one 
thousand. It amounts to the same thing as saying, "You are divorced for 
(bi) one thousand." Acceptance is necessary in both cases, because the 
meaning of his words, "For a thousand" is "For a counter-value of one 
thousand that you have to pay me." The meaning of his statement, "On 
one thousand," is "On the condition of one thousand that you have to 
pay me." A counter-value does not become due without acceptance, and 
something suspended upon a condition cannot be done away with prior 
to its coming into existence. The divorce, however, is irrevocable, on the 
basis of what we have said. 

If a person says to his wife, "You are divorced and one thousand is 
due from you," and she accepts, and he says to his slave, "You are free 
and one thousand is due from you," and the slave accepts, then the slave 
stands emancipated and the woman divorced, but they do not owe any-
thing according to Abu Hanifah (God bless him). If they do not accept 
then neither divorce nor emancipation has taken place. The two jurists 

8Qur'an 6o :12 
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argue that this statement is used in the sense of compensation. The state_ 
ment, "Transport these goods and for you is a dtrham at the destination," 

amounts to saying bi-dirham. He argues that the later part is a complete  
sentence and is not to be linked by implication to what precedes it. The 
reason is that the basis in these is independence and not implication 
because divorce and emancipation are (normally) devoid of wealth as dis-
tinguished from sale and hire as such contracts cannot take place without 

it. 

If a person says (to his wife), "You are divorced on one thousand 
on the condition that I have an option for three days," or he says, "You 
have an option for three days," and the woman accepts, then the option 
is void where it belongs to the husband, but it is valid where it belongs 
to the wife. If she rejects the option within the three days, the divorce 
is annulled, but if she does not reject it she stands divorced and is liable 
for paying one thousand. This is the case according to Abu Hanifah (God 
bless him). The two jurists said that the option is void in both cases, but 
the divorce occurs and she is liable for one thousand dirhams. The reason 
is that the option is for rescission after conclusion (of the agreement) 
and not for preventing conclusion. These two transactions do not admit 
of rescission from either party, because from his side it amounts to an 
oath and from her side a condition. According to Abu Hanifah (God bless 
him), kiwi' from her perspective is of the status of a sale so much so 
that her retraction is valid, but such retraction does not exist beyond the 
session of the contract, thus, the stipulation of an option is valid in it. As 
for his perspective, it is an oath such that it is not valid to retract from 
it and it abides till after the session, and there is no option in oaths. The 
perspective of the slave in the case of emancipation is like her perspective 
in case of divorce. 

If a person says to his wife that he divorced her the day before on 
one thousand dirhams, but she did not accept, and in response to which 
she says that she did accept, then the acceptable statement is that of 
the husband. Where a person says to another, "I sold this slave to you 
yesterday for one thousand dirhams, but you did not accept," and he says in 

response that he did accept, then the acceptable statement is 
that of the buyer. The 

underlying reasoning for the distinction is that 
divorce in lieu of wealth is an oath from the perspective of the husband, 
therefore, acknowledging it does not amount to acknowledgement with 
a condition due to its validity without it, however, in the case of sale  

it is not concluded without acceptance and acknowledging it amounts 
to acknowledging something that is not concluded without it. Thus, his 
denial of the acceptance will amount to withdrawing from the sale. 

69.3 MUBARA'AH (DIVORCE WITH No LIABILITIES) 

He said: Mubetra'ah is like khur. Both extinguish each of the rights that 

the spouses have over each other with respect to nikah, according to 

Abu Hanifah (God bless him). Muhammad (God bless him) said: No 

right is extinguished in either except that named. Abu Yusuf (God bless 
him) sides with him in the case of khur, but he sides with Abu Hanifah 

(God bless him) in the case of mubara'ah. Muhammad (God bless him) 

argues that this is a commutative agreement and in commutative agree-
ments only the specified conditions are taken into account and nothing 
else. Abu YUsuf (God bless him) argues that mubara'ah is a derivative 

of bara'ah (to absolve of all liability), therefore, this is legally required 
for both sides. Further, it is unqualified in meaning and we have quali-
fied it through the rights pertaining to nikah due to the implication of 

the obligation. As for khur its legal requirement is the removing of the 
relationship, and this is achieved through the annulment of the contract 

of nikah, but there is no necessity to cut off other legal rules as well. Abu 
Hanifah (God bless him) argues that kW' is constructed upon the mean-
ing of doffing or taking off, like taking off shoes or giving up work, and 

this meaning is absolute like mubara'ah, thus, the absolute meaning has 

to be given operation with respect to nikiih, its legal effects, and rights. 

He said: If a person obtains khur for his daughter with her wealth 
when she is a minor, it is not valid for her. The reason is that she cannot 

form a consent for this, because rights of access for sex are not marketable 
at the time of moving out of the contract, while the counter-value is mar-

ketable. This is distinguished from nikah, because rights of access for sex 

are marketable at the time of entry into the contract. It is for this reason 

that kiwi' in the case of a woman suffering from terminal illness are oper-
ative up to a third of her entire wealth and the contract of marriage of a 
man in terminal illness can operate through reasonable dower out of the 

entire wealth. As such a khur is not valid, the liability for the payment of 
dower is not extinguished, and the husband is not entitled to her wealth. 
Thereafter, in one narration it is said that divorce takes place, while in 
another narration it is said that it does not take place. The first narration 
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is more authentic, because it amounts to association of the divorce with 
the condition of acceptance by her, therefore, it will be considered like all 

other contingent stipulations. 

If this person (the father) obtains khul` for her by saying that he  
stands surety for payment, then the khul` takes effect and the father is  
liable for the thousand (dirhams). The reason is that stipulating payment  
of the counter-value by a stranger is valid, therefore, for the father it has 
prior validity. Her right to dower, however, is not extinguished, because 
that does not fall under the authority (wilayah) of the father. 

If he stipulates that the thousand will be paid by her, the contract is  
suspended subject to her ratification if she is one who can legally accept. 
If she does accept, divorce takes place, due to the stipulation of wealth 
but there is no liability for payment, because she is not one on whom 
a financial burden can be imposed. If the father accepts on her behalf, 
then there are two narrations in this. Likewise if he obtains khul` for her 
in lieu of her dower, but the father does not stand surety for payment 
of the dower. It will be subject to her acceptance; if she accepts divorce 
takes place, but dower is not extinguished. If the father accepts on her 
behalf, then there are two narrations. If the father stands surety for the 
dower, when it is one thousand dirhams, she stands divorced, due to his 
acceptance, which is a condition. On the basis of istihsan he is made liable 
for five hundred, but on the basis of analogy he is liable for the entire one 
thousand. The rule for a woman who is a major when she obtains khul' 
prior to consummation in lieu of one thousand where her dower is also 
one thousand, is liable for an additional five hundred, on the basis of 
analogy. On the basis of istihsan, however, she is not liable for anything, 
because it is usually intended in such a case that she give what she is 
bound to pay. 

Chapter 7o 

Zihar (Injurious Assimilation) 

If a man says to his wife, "You are for me like the back of my mother," 
then she stands prohibited for him. It is not permitted to him to have 
intercourse with her or to fondle her or to kiss her, unless he offers expi-

ation for his oath of zihar. This is based upon the words of the Exalted, 

"But those who pronounce the oath of zihar to abstain from their wives, 

then wish to go back on the words they uttered,—(it is ordained that 
such a one) should free a slave before they touch each other: thus are ye 
admonished to perform: and Allah is well-acquainted with (all) that ye 

do."' 
The pronouncement of zihar amounted to divorce in the days of the 

Jahiliyyah. The Aar' (law) affirmed its basis, but transferred its legal 
effects to those of temporary prohibition to be done away with expia-

tion (kaffarah) without eliminating the contract of nikah. The reason is 

that zihar is an offence due to the use of false and iniquitous words,' 
therefore, it is suitable to impose the penalty of her prohibition that is 
removed through expiation. Thereafter, intercourse that is prohibited is 
prohibited along with its preliminaries so that he does not succumb to it 

as in the case of ihram.3  This is distinguished from the cases of menstru-
ation and fasting as they occur frequently, thus, if the preliminaries are 

'Qur'an 58 : 3 
'The Qur'an says: "If any men among you pronounce zihar for their wives, they 

cannot be their mothers: none can be their mothers except those who gave them birth. 
And in fact they use words (both) iniquitous and false: but truly Allah is All-Pardoning, 
All-Forgiving." Qur'an 58 : 2 

;That is, ihram for ha j prohibits intercourse and its preliminaries. 
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prohibited it will lead to hardship. The cases of zihar and ihram are not  

like this.' 
If he has intercourse with her prior to expiation, he is to seek the 

forgiveness of Allah, but there is no (additional) liability for him except 
the first expiation. He is not to repeat his act until he offers expiation. 

This is based upon the words of the Prophet (God bless him and grant 
him peace) in the case of a person who committed intercourse prior to the 
offering of expiation, "Seek the forgiveness of Allah and do not commit it 
again until you offer expiation."' Had there been some other liability he  
would have indicated that. 

He said: This word (zihar) cannot mean anything other than zihar, 
because it is explicit in its use for such meaning (does not have a figurative 
sense). If he intends a divorce thereby it is not valid. The reason is that 
such an implication has been abrogated, thus, he cannot bring it about 
through his intention.' 

If he says, "You are for me like the body of my mother," or names 
her thighs or her vagina, then he is a muzahir. The reason is that zihar is 
nothing more than drawing a similarity between a permitted woman and 
a prohibited woman. Such a meaning, however, stands realised in a limb 
that is not to be looked at (in the case of a prohibited woman). 

The same rule applies if he draws such a similarity with a woman 
who is prohibited forever with respect to glancing at her, like his sister, 
aunt or foster mother. The reason is that these women with respect to 
perpetual prohibition are like the real mother. 

Likewise, if he says, "Your head is for me like the back of my mother" 
or he names her vagina, her face, legs, half her body, one-third of the 
body, or her body. The reason is that he has used an expression for 
her about her entire body, and the rule is established for an undivided 
part and then extends to the entire body, as we elaborated in the case of 
divorce. 

If he says, "You are for me like my mother," or "You are like my 
mother," recourse is to be had to his intention, so as to unveil the rule. 

4That is, they do not occur frequently. 

'It is recorded by Abu DawCtd, al-Tirmidhi, Ibn Majah and al-Nasa'i in their Sunan. Al-Zavla'i, vol. 3, 246. 

'The earlier implication of the period of Jahiliyyah has been abrogated by the 
sharrah and the subject cannot alter such an abrogation through his intention. al-Ayni, 
vol. 5, 535. 

If he says, "I merely intended respect," then it is as he says. The reason 
is that according respect through similarities is widespread in speech. If 
he says, "I intended zihar," it is to be treated as zihar. The reason is that 
the similarity drawn is with the entire person, which includes a similar-
ity of limbs, but it is not explicit, therefore, the need of recourse to his 
intention arises. If he says, "1 intended divorce," then it is an irrevoca-
ble repudiation. The basis is that it is a similarity drawn with the mother 
with respect to prohibition. It is as if he had said, "You are prohibited for 
me," and had intended divorce. If he did not form any intention, then 

it amounts to nothing, according to Abu Hanifah and Abu Yusuf (God 
bless them) due to the probability of being construed as the according 
of respect. Muhammad (God bless him) said that it amounts to zihar. He 

maintains that drawing a similarity with her in the case of a limb amounts 

to zihar, therefore, drawing a similarity with her whole person is to be 
accorded greater precedence. If he had meant prohibition thereby and 
nothing more, then, according to Abu Yusuf (God bless him) it amounts 

to iia' so that what is established is the lowest category of prohibition. 
According to Muhammad (God bless him), it is zihar, because the char-

acter kaf of similarity is specific to zihar. 

If he says, "You are prohibited for me like my mother," and intended 

zihar or divorce thereby, then it will be as he intended. The reason is that 
it probably implies both forms. It implies zihar due to the existence of 

similarity, and divorce due to the existence of prohibition where the sim-

ilarity is for emphasis. If he does not have an intention, then, according 
to the view of Abu Ytisuf (God bless him), it is Ha', but according to the 

view of Muhammad (God bless him), it is zihar. The two probabilities we 

have explained. 

If he says, "You are prohibited for me like the back of my mother," 
and he intends thereby divorce or ad', it will not be anything else but 

zihar, according to Abu Hanifah (God bless him). The two jurists said 
that it will be as he intended. The reason is that prohibition implies all 
this, as we have explained, however, according to Muhammad (God bless 
him) if he intends divorce the pronouncement does not amount to zihar. 

According to Abu Yusuf (God bless him) it amounts to all these forms, 
and this has been explained at its occasion. According to Abu Hanifah 

(God bless him), it is explicit for purposes of zihar and does not imply 

another form. Further, it is fnuhkam (unalterable), therefore, the prohi-

bition is associated with it. 
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Zihar does not apply to cases other than that of the wife so that if  

he makes the pronouncement for his slave woman he does not become 

a muzahir. This is based upon the words of the Exalted, "If an.Y.  men 
among you pronounce zihar for their wives...."7  The reason is that the 
permissibility pertaining to the slave woman is secondary' and is not  to  
be associated with that for the lawfully married wife. Further, the legal 
effects of zihar have been transferred from divorce, and there is no divorce 
in the case of owned slaves. 

If he marries a woman who has not consented (as yet) and then pro-
nounces zihar with respect to her, but thereafter the woman ratifies the  
marriage, the zihar stands annulled. The reason is that he was truthful 
at the time of drawing the similarity between prohibitions, therefore, his 
statement was not false. ?ihar is not a right from among his rights so that 
it can be suspended, as distinguished from the emancipation of a slave by 
a buyer who has bought him from an abductor, because there it is a right 
of ownership. 

Where a man says to his wives, "You are (all) for me like the back 
of my mother," he becomes a muzahir with respect to all of them. The 
reason is that he attributed zihar to all of them, just like he would link 
divorce with all of them. He is liable for expiation (independently) for 
each one of them. The reason is that prohibition is established for each 
one of them and expiation is for the termination of the prohibition, thus, 
it will multiply with their multiplication, as distinguished from iia' with 
respect to all of them, because expiation there is for protecting the sacred-
ness of the name9  and the name mentioned does not increase in number. 

70.1 KAFFARAH (EXPIATION) 

The expiation for zihar is the emancipation of a slave (raqabah). If a 
slave is not found then consecutive fasting for two months. If that is not 
possible then sixty needy persons are to be fed. This is based on the text 
laid down for this purpose, for it requires expiation in this order. 

He said: And all this is prior to cohabitation. This is obvious from 
the text in the case of emancipation and fasting, but it is the same for 
feeding as well, because expiation does away with prohibition, therefore, 

'Qur'an 58 : 2 
'The main purpose being milk yamin. 
'Of Allah Almighty. 

it is necessary that it precede intercourse so that the intercourse becomes 
lawful. 

He said: It is deemed sufficient to emancipate a slave who is an Unbe-
liever, Muslim, male, female, minor or major. The reason is that the term 
raqabah applies equally to all of them, as it is an expression for the per-
son of an enslaved owned human being from all perspectives. Al-Shafil 
(God bless him) opposes us in the case of an unbelieving slave. He main-
tains that expiation is the right of Allah, the Exalted, therefore, it is not 
proper to apply it to the enemies of Allah, as is the case with zakiit. We say 
that what is stated in the text is the emancipation of a raqabah and that 
meaning is realised. The intention (of the person offering expiation) is 
the granting of the ability to be obedient. Thereafter, commission of sins 
will be construed to arise from the bad choices made by the emancipated 
slave. 

It is not deemed sufficient to emancipate a slave who is blind or 

whose hands or legs have been amputated. The reason is that the lost 
limbs are part of the benefits, which are sight, grasping and walking and 
this prevents expiation.' If, however, the benefit is diminished, it does 
not prevent expiation, thus, a slave with one eye or one amputated hand 
or leg from the opposite side is acceptable, because what is lost is part of 
the benefits but are available in a diminished form. This is distinguished 
from the case where a hand and a leg are amputated from the same side 
that do no make the benefit of walking available for that is difficult for 
such a person. It is permissible to emancipate a deaf slave for expiation, 
although analogy dictates that he is not acceptable, which is a narration in 

the Nawadir. The reason is that it is part of the main benefit, but we per-
mitted it on the basis of istilisein, because the essential benefit still remains 
for he may hear when shouted at. If, however, he does not hear at all, hav-
ing been born deaf, and he is dumb, it is not deemed sufficient. 

It is not valid to emancipate a slave whose thumbs have both been 

amputated, because the power of grasping is due to them and with their 
loss an essential benefit is lost. 

It is not permitted to emancipate an insane slave, who cannot com-
prehend, as the utility derived from limbs is based upon reason, thus, he 
has lost the main benefit. It is valid to emancipate a slave who has fits of 

'The reason obviously is that the slave should not be one who is useless for the 

master anyway,and he tries to get rid of him through expiation. 
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insanity, but then recovers, because disturbance of the benefits does n
ot  

prevent the main benefit. 

It is not sufficient to emancipate a mudabbar slave (to be set free on  
death of master) nor a slave mother, because they are entitled to free-
dom from one aspect and the attribute of slavery in them is deficient. 
Likewise the mukatab who has made some payments, because his eman-
cipation is based upon payment of a counter-value. It is narrated from 
Abu Hanifah (God bless him) that his emancipation is sufficient due to 
the existence of slavery in all respects, therefore, rescission of the con-
tract of kitabah is permitted. This is distinguished from the categories of 
slave mothers and mudabbars, because these transactions do not admit of 
rescission. If the mukatab is emancipated when he has not paid anything, 
the emancipation is valid, with al-Shafi`i (God bless him) disagreeing. He 
maintains that the mukatab has become entitled to freedom from the per-
spective of kitabah, therefore, he resembles the mudabbar. We argue that 
the attribute of slavery is present in all respects, as we have explained. 
This is based upon the words of the Prophet (God bless him and grant 
him peace), "The mukatab is a slave as long as a single dirham is owed by 
him."" Further, mukatabah does not negate the attribute of slavery, it is 
merely the removal of interdiction like the authorisation for undertaking 
trade, however, it is in lieu of a counter-value and is binding on the mas-
ter. Had it been enough to prevent emancipation, it would be revoked 
as a requirement of emancipation, because it admits of revocation. The 
earning and children are delivered to him, however, because emancipa-
tion, as far as the slave is concerned, is on the basis of kitabah or that (in 
the alternative) revocation is necessary, but this necessity does not extend 
to children and earning. 

If he buys his (slave) father or son, intending expiation through the 
purchase, it is valid for expiation. Al-Shaft`i (God bless him) said that 
it is not permitted. On the same disagreement is based the violation of 
an oath, and the issue will come before you, God willing, in the Book of 
Ayman (Vows/Oaths). 

If he emancipates one-half of a jointly owned slave, when he enjoys 
financial ease, and guarantees the value of the remaining, it is not per-
mitted according to Abu Hanifah (God bless him), while it is permitted 

"It is recorded by Abu Dawnd in his Sunan. Al Zayla`i,vol.3,z47•  
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according to the two jurists.' The reason is that he comes to own the 
share of his co-owner through the guarantee, and is like a person who 
emancipates a whole slave in lieu of expiation when he owns the slave. 
This is distinguished from the case where the emancipator is in financial 
straits, because it will become obligatory on the slave to work for the share 
of the co-owner and this converts it to emancipation for a counter-value. 
According to Abil Hanifah (God bless him) the share of the co-owner 
is eliminated from his ownership and then reverts back to him through 

daman (guarantee), and this transaction prevents expiation. 

If he emancipates one-half of his slave in lieu of expiation and there-
after emancipates the remaining part for the same reason, it is valid. The 
reason is that he emancipated him through two statements and the loss 
(in the remaining part) is possible in his own share due to emancipation 
for the purpose of expiation, and such a transaction does not act as an 
obstacle. It is like a person who lays out a goat for sacrifice and the knife 
pierces the goat's eye. This is different from the previous case, because in 
that the loss occurred in the share of the co-owner. This is the position 
according to the principle upheld by Abu Hanifah (God bless him). As 
for the two jurists, emancipation cannot be split into parts, therefore, the 
emancipation of one-half is the emancipation of the whole, thus, it is not 
emancipation through two statements. 

If he emancipates one-half of his slave and thereafter has intercourse 
with his wife for whom he pronounced zihar following which he emanci-

pates the other half of the slave, it is not valid according to Abu Hanifah. 
The reason is that emancipation can be split into parts in his view, and the 
condition of emancipation, on the basis of the text, is that he emancipate 
prior to cohabitation; in this case, emancipation of one-half occurred 
after cohabitation. According to the two jurists, the emancipation of one-
half is the emancipation of the whole, therefore, the entire emancipation 

occurred prior to cohabitation. 

If the muzahir does not find a slave for emancipation, then the expi- 
ation for him is fasting consecutively for two months without an inter-

vening month of Ramadan or 'Id al-fitr or the day of sacrifice or the 

days of tashriq. As for consecutive months it is based upon the texts. 
The month of Ramadan (cannot be included in these two months) as it 

"-Emancipation cannot be split into parts in their view, and emancipation of a part 

is emancipation of the whole. 

I 
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does not qualify as expiation for zihar insofar as it amounts to annulling  
what has been made obligatory. Fasting in the other days (mentioned) 
is prohibited, thus, they cannot become a substitute for completing the 
obligation. 

If he has intercourse with the wife, against whom he pronounced 
zihar, during the two months, intentionally during the night and out of 
forgetfulness during the day, he is to start fasting all over again accord-
ing to Abu Hanifah and Muhammad (God bless them). Abil Yilsuf (God 
bless him) said that he is not to start over again, because the consecu-
tive fasting is not prevented as the fast is not rendered fasid and that is 
the condition. He argues that if the precedence of expiation is a condi-
tion for cohabitation then what we uphold is the precedence of part of 
it, and in what you hold is the delaying of cohabitation till the whole is 
completed. The two jurists argue that the condition for fasting is that it 
precede cohabitation, and such fasting should be free of cohabitation as 
a necessary requirement of the text. This condition is violated, therefore, 
he is to start all over again. If he does not fast for a day with or with-
out an excuse, he is to fast all over again. This is due to the absence of 
consecutive fasting when he is able to do so. 

If a slave pronounces zihar, the only expiation for him is through 
fasting, because he does not own anything, therefore, he is not eligible 
for expiation through wealth. If the master were to emancipate a slave 
on his behalf, or feed the needy, it is not valid. The reason is that he does 
not have the legal capacity for ownership, therefore, passing ownership 
to him does not make him an owner. 

If the muzahir is not able to fast, then, he is to feed sixty needy per-
sons, due to the words of the Exalted, "And if any has not (the means), he 
should fast for two months consecutively before they touch each other. 
But if any is unable to do so, he should feed sixty indigent ones, this, that 
ye may show your faith in Allah and His Messenger. Those are limits (set 
by) Allah. For those who reject (Him), there is a grievous Chastisement."'3  
He is to feed each needy person one-half sit' of wheat or one sti` of dates 
or barley or give him the value of these. This is based upon the words 
of the Prophet (God bless him and grant him peace) in the tradition of 
Aws ibn al-Samit and Sahl ibn Sakhr, "For each needy person is one-half 

"Qur'an 58 : 4 

sa of wheat.."4  The reason is that the factor to be considered is meeting 
the need of the day of each needy person, therefore, it is estimated on 
the analogy of sadaqat al-fitr. His statement "Or the value of these" is the 
opinion of our school, and we have mentioned it in the Book of Zakat. 

If he gives one maund of wheat and two maunds of dates or bar-
ley, it is valid. The purpose is achieved as the class is common.'s If he 
orders another to feed on his behalf for his zihar, and this person does 
so, he is rewarded. The reason is that it is the taking of a loan in mean-
ing. The poor man first takes possession on his behalf and thereafter for 
himself, therefore, making him the owner and then acquiring ownership 
is realised. 

If he gives them meals in the afternoon and in the evening, it is valid 
whether they have consumed less or more. Al-Shafi`i (God bless him) 
said that he is not to be rewarded except by making them owners in con-
sideration of what is done in the case of zakat and sadaqat al-fitr. The 
reason is that making one an owner is more effective in meeting needs, 
therefore, permissibility (of meals) cannot be made a substitute for own-
ership. Our argument is that what is stated in the text is feeding, which is 
the real meaning of granting the ability to have meals. The permissibility 
of meals carries this meaning just like the making of a person an owner. 
In the obligation of zakat, however, the meaning is of giving, while in 

sadaqat al-fitr it is payment, and these two meanings carry the sense of 

ownership in reality. 
If there is among the persons given a meal an infant who has not 

weaned, he is not rewarded. The reason is that he cannot consume a meal. 
It is necessary to serve curry (or fatty substance) with barley bread so that 
the person fed can eat to his satisfaction. Curry is not stipulated for wheat 
bread. 

If he feeds a single needy person for sixty days, he is rewarded. If he 
grants him the entire food (liability) in one day, he will not be rewarded 
except for one day, because the purpose is to drive away the want of the 
needy person, and his want is renewed every day. Thus, giving him food 
the next day is like giving food to another person. This is the view, with-
out disagreement, in the permissibility of giving meals. As for making a 

'4According to al-Z,aylai, the correct name is Salamah ibn Sakhr and the tradition is 
gharib, however, there are other traditions that give the same meaning. Al-Zayla'i, vol. 

3, 247. 
15The class is common here means that the class is feeding and not clothing. 
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If he does this for intentional homicide and for zihar, it is not valid for 
either. Zufar (God bless him) said that he is not to be deemed rewarded in 
both cases. Al-Shafi'i (God bless him) said that it is up to him to allocate 
to one in both cases, because all expiations due to the unity of purpose 
are a single genus. Zufar's argument is that he emancipated one-half slave 
for each zihar and he does not have the choice to allocate them to one 
after he has done it for both, because the matter is out of his hands now. 
Our argument is that the intention of ascertainment in case of unity of 
genus is not beneficial and is deemed redundant. It is beneficial in case 
of different genera, and the difference in genera for purposes of the rules 
is expiation here with different causes. The example of the first is where 
he fasts for one day by way of qada' (delayed substitute performance) for 
two days of Ramadan, he is to be rewarded for one day. The illustration 
of the second is that he is under an obligation to offer qacke for Ramadan 

and nadhr (vow), so he must make a distinction through intention. Allah 

knows best. 
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single needy person an owner in one day through (sixty) instalments, 
is said that he is not rewarded, while it is also said that he is rewarded,  
because the need to own is renewed within one day. This is distinguished 

 
from the making of one single payment as the making of a distinction  
obligatory due to the text. 

If he cohabits with the wife subject to zihar, while the meal being  
taken, he is not to renew the feeding. The reason is that Allah, the Exalted, 
has not laid down that the feeding be prior to cohabitation, except that 

xa  'ei   

he is prohibited from doing so before it. Perhaps, it is possible that he 
may acquire the ability to emancipate a slave or fast, and in such a case 
they will occur after touching. A prohibition that exists due to an external 
reason does not negate legality in itself. 

If he gives food on account of two zihars by giving sixty needy person 
one sa` of wheat each (instead of one-half), he is not to be rewarded 
except for just one of the two ziheirs, according to Abu Hanifah and Abu 
Yusuf (God bless them). Muhammad (God bless him) said that he is to 
be rewarded for both. If he feeds like this on account of breaking his 
fast and zihar, he is to be deemed rewarded for both. Muhammad (God 
bless him) argues that what he has given is enough for the satisfaction 
of the two obligations, and those to whom he has given are the object 
of the grant, therefore, it is rightly given to them. It is as if the causes 
are different or a distinction has been made in payment. The two jurists 
argue that the intention (in this case) for one of the categories becomes 
redundant and it is taken into account in (the absolute sense for) both 
categories. Thus, when the intention becomes redundant, but the given 
food qualifies for one expiation, because one-half ca.  is the minimum 
quantity, reduction is prevented and not excess, therefore, it is valid for 
one expiation, as if he had made a resolve for this expiation itself. This 
is distinguished from the case where he makes a distinction in payment, 
because the second payment will be treated as payment to another needy 
person. 

If a person is under an obligation to make expiation for two zihars, 
and he emancipates two slaves, without specifying an intention for either 
one of them, it is valid for both. Likewise if he fasts for four months 
or feeds one hundred and twenty needy persons, it is valid. The rea-
son is that there is unity of category, therefore, a specific intention is not 
needed. If he emancipates one slave for both or fasts for two months, he 
is required to determine for which of the two the expiation is intended. 



Chapter 71 

Lican (Imprecation) 

If a person accuses his wife of having committed zinc, when both 
spouses are eligible to give testimony, while the woman is one whose 
accuser can be awarded hadd for qadhf, or he denies the paternity of her 
child, and she demands the consequences of qadhf to follow, then he 
is under a duty to follow the procedure of !Pan. The basis is that Wan, 
in our view, are testimonies strengthened through oaths and linked to 
cursing, and these are a substitute for the hadd of qadhf in the case of 
the husband and a substitute for the hadd of zinc in the case of the wife. 
This is based upon the words of the Exalted, "And for those who launch 
a charge against their wives, and have (in support) no evidence but their 
own,"' the exception being made from the genus (of witnesses). Allah, the 
Exalted, has said, "Let one of them testify four times by Allah that he is 
of those who speak the truth," which is explicit in the meaning of testi-
mony and oath. Accordingly, we say that the essential ingredient (rukn) 
is testimony supported by oath. Thereafter, the rukn is associated in his 
case with a curse if he is untruthful, and this is a substitute for the hadd of 
qadhf and then it is linked with wrath in her case and this is a substitute 
for the hadd of zinc. 

When this is established, we say: It is necessary that both be eligible 
for rendering testimony, because the rukn is testimony. It is also essential 
that she be one whose false accuser is liable for the hadd, because it acts 
as a substitute for the hadd of qadhf in his case, therefore, she must be 
a muhsan. This becomes obligatory by the denial of paternity. The rea-
son is that as soon as he denies paternity he has apparently committed 
qadhf. The possibility that the child could be of some other man through 

'Qur'an 24 : 6 
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intercourse based upon doubt is not to be taken into account, just like the 
case of a stranger denying the paternity of a person from his well known  
father. The reason is that the governing basis in case of paternity is lawful 
access for sexual relations, and unlawful access is related to it, therefore, 
his denying valid access amounts to qadhf until it becomes evident that 
unlawful access is now linked to it. Her demand of proceedings is stipu-
lated as it is her right, therefore, it is necessary that the demand is initiated 
by her as in the case of all other rights. 

If he refuses to take the oath of Wan, the judge is to imprison him 
until he takes the oath of Wan or declares himself to be a liar. The reason 
is that it is a right being claimed from him and he is in a position to meet 
this claim, thus, he is imprisoned until he delivers what is being claimed 
from him or declares himself to be untruthful so that the cause of action 
is removed. 

If he agrees to the process of Wan, the procedure of Wan becomes 
obligatory upon him, due to the text that we have recited, however, we 
begin with the husband for he is the complainant. 

If she refuses to take the oath, the qacli is to imprison her till she 
takes the oaths or deems him truthful. The reason is that it is his right 
against her, and she is able to meet the claim, therefore, she is imprisoned 
on account of it. 

Where the husband is a slave, or an unbeliever' or has been convicted 
for qadhf, and he commits qadhf against his wife, he is to be subjected to 
the hadd. The reason is that Wan is not possible due to a disqualification 
found in him, therefore, it is converted to the original obligation, which is 
established by the words of the Exalted, "And those who launch a charge 
against chaste women, and produce not four witnesses (to support their 
allegations),—flog them with eighty stripes; and reject their evidence ever 
after: for such men are wicked transgressors; Except those who repent 
thereafter and mend (their conduct); for Allah is Oft-Forgiving, Most 
Merciful."' Li`ein is a substitutory duty for this (primary) obligation. 

If the wife is one who is qualified to testify, but is an unbelieving 
slave or has been awarded hadd for qadhf, or is one whose false accuser 
is not punished, like being a minor, or insane, or one convicted for zinc, 

'This is the case where both spouses are unbelievers and the wife accepts Islam after 
which he accuses her, but prior to the extending of the invitation to him for accepting 
Islam. APAyni, vol. 5,566. The text has been taken from Fatir al-Qadir. 

3Qur'an 24: 4,5  
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then, there is neither hadd for him nor lean, due to the negation of the 

legal capacity of rendering testimony, the lack of iksan (chastity), and 

th

is  is  from her side. The prevention of Wan is due to a fault in her, there-

fore, hadd is waived; it is as if she confirmed his statement. The legal 

basis fort 
 his are the words of the Prophet (God bless him and grant 

him  peace), "There are four persons between whom and their spouses 

there is no Iran: a Jew or a Christian woman married to a Muslim; a slave 
woman married to a freeman; and a freewoman married to a slave."4  If the 

spouses have been convicted (and punished) for qadhf, then, the husband 

will be subjected to hadd, because the prevention of the Wein procedure 

is due to a fault in him as he is not eligible for it. 

The description of Iran is that the gadi begins with the husband. 
He testifies four times, saying each time, "I testify by Allah that I am 

truthful in my accusing her of zina." The fifth time, he says, "The curse 
of Allah be on him, if he is untruthful with respect to his accusation of 

zina." In all these statements he points towards her. The wife then testi-
fies four times, saying each time, "I testify by Allah that he is untruthful 
in the accusation he has made against me with respect to zinc. In the 

fifth testimony, she says, "The wrath of Allah be on her if he is truthful 
with respect to the accusation against me about zina." The legal basis in 

all this is the text that we have already recited. It is narrated by al-Hasan 
from Abu Hanifah (God bless him) that he is to use the form of direct 
address by saying, "En what I have accused you of zinc" insofar as that 
is explicit in removing uncertainty. The reasoning underlying what has 
been stated in the Book (by al-Quduri) is that when the form used for 
one absent is corroborated by pointing to her the probability of uncer-
tainty is removed. 

He said: When they have both made the statements of Ircin, a separa-
tion does not occur between them until the qadi separates them with his 
bpyrotnhoeiurnicieamn ta  pronouncement. Zufar (God bless him) said that separation does occur 

statements, because perpetual prohibition is established by 
the operation of the tradition.' We argue that the proof of prohibition 

4lbn Majah and al-Dar'qutni have recorded it in their Sunan. Al-Zayla`i, vol. 3, 248. 

Vtl-Zay'ali says that it appears he is pointing to the tradition, "The spouses partic-
ipating in Iran can never come together." He says that it is recorded by Abu Dawild in 
his Sunan. Al-Zayla`i, vol. 3, 249, 250. Al-Ayni says that it has been recorded by Abd 
al-Razzaq as a mawquf tradition. Al-Ayni, vol. 5, 571. 
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an proceedings. 
The separation will amount to a single irrevocable repudiation, 

according to Abu Hanifah and Muhammad (God bless them), because  
the act of the qadi is attributed to him. He can propose again if he  
declares himself to be untruthful, according to the two jurists. Abu Yusuf 
(God bless him) maintains that it amounts to perpetual prohibition 
due to the words of the Prophet (God bless him and grant him peace), 
"The spouses participating in wan can never come together,"' which is 
explicit in the meaning of perpetual prohibition. The two jurists main-
tain that admitting falsehood amounts to retraction and testimony has 
no force after retraction. Further, they cannot come together as long as 
they remain in the state of Iran, but such Wan no longer subsists and 
has no legal value after admission of falsehood, therefore, they can come 
together. 

If the /ran was based upon the denial of paternity, the qadi annuls 
his paternity and associates him with his mother's name. The form of 
ii`rin (in this case) is that the qadi orders the man to say, and he says: 
"I testify by Allah that I am truthful in what I have accused you of with 
respect to the denial (of the paternity) of the child." The similar form is 
adopted from the woman's side. 

If he accuses her of zina and also denies the paternity of the child, he 
mentions both things in his Wan statement, Thereafter the qadi revokes 
the paternity of the child and associates it with its mother. This is based 
upon the report "that the Prophet (God bless him and grant him peace) 
revoked the paternity of the child of HilaI ibn Umayyah's wife with respect 
to Hilal and associated it with her."' Further, the purpose of this Wein is 
the denial of paternity for the child and this purpose is achieved com-
pletely, and it is included in the pronouncement of separation through 
the judgement. It is reported from Abu Yusuf (God bless him) that he 
said: The qadi pronounces the separation and says, "I have made him 

'It has been recorded by al-Bukhari, Muslim, Abu Dawal and others. Al-Zayla`i, vol. 
3, 249-50. 
'See note above. 

'It is recorded by AbO Dawtad and others. Al-Zayla'i, vol. 3, 251. 

eliminates the retention of the relationship 

band is to adopt fairness. If he refuses to 
deputy in order to avoid injustice. This is 
who said, "I have accused her unjustly, and 
her back "6  This he said after the wa 

in fairness, therefore, the hus-
do so, the qadi becomes  his  
indicated by the Companion 

she is divorced thrice if I take 
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a  dependant of his mother and removed him from the paternity of the 
father." As denial of paternity is independent of separation, it is necessary 

to en 
band repeats the accusation and then admits that he was 

mention 
 the 

 tion 
husband 

it s. 

lying, the gads is to subject him to Odd,' due to his admission leading to 
the obligation of awarding hadd to him. And he permits him to remarry 

her. This is the view according to the two jurists, because after the award-

ing of hadd, he is no longer eligible to participate in li`an, therefore, the 

rule on which it is based, which is perpetual prohibition, is also removed. 

Likewise if he commits qadhf against another woman and is awarded 

hadd for it, due to what we have explained. And likewise if she commits 

zina and is awarded hadd,' due to the negation from her side of the eli-

gibility for Wein. 
If he commits qadhf against his wife, who is a minor or is insane, 

there is no Iran between them. The reason is that hadd is not awarded to 

the accuser of such a woman, even if she is a stranger, thus, the husband 

is not to proceed with Wan as he stands in the same position. Likewise if 

the husband is a minor or is insane, due to the lack of liability in such a 

case. 
Qadhf by a dumb person is not relevant for Wan, because it per-

tains to an express accusation like the hadd of qadhf. In this al-Shafil 

(God bless him) disagrees, however, the basis is that this case is not free 

of doubt and the hudild are to be waived on account of doubt. 

If the husband says to her, "Your pregnancy is not due to me," then 

there is no li`an between them. This is the view of Abu Hanifah and 
Zufar (God bless them), because he is not sure of the existence of preg-

nancy," therefore, he does not become an accuser (qadhif). Abu Yasuf 

and Muhammad (God bless them) said that Wan becomes obligatory by 
the denial of pregnancy when he denies it in a period that is less than 
six months, which is the point made (by Muhammad) in al-Ast, because 

9This is the case where she has not been irrevocably divorced after the accusation. 
If, however, this takes place after the irrevocable divorce, there is neither hadd nor Iran, 

because the purpose of Wan is separation. This is the view of al-Sarakhsi as quoted by 

al-Ayni, vol. 5, 576. 
'The question arises as to how she can remarry when she has been awarded hadd, 

which should be rajm in her case. The response given is that this is a case where she has 

been accused prior to consummation of marriage in which case the /lucid will be too 

stripes and not rajm. See al-'Ayni, vol. 5, 576. 
"Perhaps, he is not sure of being able to cause a pregnancy. 
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immediately, then, it becomes subject to a condition. It is as if he is saying  

to her, "If you are pregnant, then it is not because of me.' Qadhf that is 
suspended upon a condition does not take place. 

If he says to his wife, "You have committed zinc and this pregnancy 
is due to zinc," they are to undergo the procedure of Wan. This is due 
to the existence of qadhf as he has expressly mentioned zinc. The gads in 
this case will not revoke paternity. Al-Shafil (God bless him) said that he 
is to revoke paternity, because the Prophet (God bless him and grant him 
peace) revoked the paternity of the child of Hilal as he had accused her 
when she was pregnant.'3  We maintain that the legal effects do not take 
place except after the birth of the child due to the possibility of absence of 
pregnancy. The tradition is construed to mean that he had come to know 
about the existence of conception on the basis of revelation. 

If a man denies the child of his wife after birth or at a time when 
felicitations are accepted and things subsequent to birth are procured, 
his denial is valid and Wan proceedings are in order. If he denies it after 
this, he is to undergo /Pan, but paternity is established. This is the view 
according to Abu Hanifah (God bless him). Abel YCisuf and Muhammad 
(God bless them) said that his denial is valid if it takes place within the 
postnatal period. The reason is that denial is valid within a short period, 
but is not valid after a long period, and we have separated the two periods 
with the period of nifas (postnatal period), because it is the consequence 
of birth. The Imam (God bless him) says that there is no point in such 
fixing of durations, because time is needed for pondering over the mat-
ter and the situation of people differs with circumstances. Accordingly, 
he says, we have taken into account things that indicate lack of denial 
and these are like his acceptance of felicitations, or his silence when con-
gratulated, or his buying of things needed after birth, or the passage of 
this period with his non-denial of paternity. If he was absent and did not 
know about the birth, but arrives thereafter, the period will be taken into 
account on the basis of both rulings that we have mentioned.'4  

"This is also the minimum period for pregnancy. 
"It has preceded. 

"The view of the Imam and the two jurists.  
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He said: If she gives birth to twins through the same pregnancy and 
he denies the first and accepts the second, their paternity stands estab-

lished 
as they have been conceived as twins from the same sperm. The 

husband is to be subjected to hadd, because he has admitted his false- 

hood through the second claim. 
If he accepts the first and denies the second, their paternity stands 

established, on the basis of what we have mentioned, and they undergo 

Wein proceedings. The reason is that he has become a qadh if through the 

denial of the second and has not retracted his claim. The acknowledge
-

ment of chastity is prior to the commission of qadlif. It is as if he first said 

that she is chaste and then said that she is a zaniyah. In such a situation 

Wan is the consequence, so also here. 
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Chapter 72 

Impotence and Other Causes of Divorce 

If the husband is impotent the gadi is to grant him a year. If he is able to 
cohabit with her, then it is good, otherwise he is to announce a separa-
tion between them if the woman makes a request for that. This is how it 
has been reported from `Umar, 'Ali and Ibn Mastad (God be pleased with 
them).' The reason is that her right to intercourse is established, but it is 
probable that the inability may be due to some temporary ailment and it 
is probable that it is due to a congenital defect. It is, therefore, necessary 
to have a duration to gain knowledge about this. We have fixed this dura-
tion to be a year as it consists of all the four seasons. When the period 
is over and he has not been able to cohabit with her, it becomes obvious 
that it is due to some congenital (or permanent) defect. This leads to the 
demise of retention in marriage according to what is good, and dealing 
with her in fairness becomes obligatory. If he refuses, the qadi acts as his 
representative and pronounces the separation between them. It is neces-
sary that the woman demand separation, because separation is her right 
(in such a case). 

This separation amounts to a single irrevocable repudiation. The 
reason is that the act of the qadi is attributed to the husband; it is as if he 
has divorced her himself. Al-Shafil (God bless him) said that it is revoca-
tion, however, nikah does not accept revocation in our view. It amounts 
to an irrevocable divorce, because the purpose, which is the elimination 
of injustice to her, cannot be achieved without it. If it is not irrevocable, 
the woman will be suspended due to the possibility of retraction. 

'These reports are to be found in the works of 'Abd al-Razzaq, Muhammad ibn al-
Hasan al-Shaybani and Ibn Abi shaybah. Al-Zaylaii, vol. 3, 254. 
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She is entitled to full dower if he went into seclusion with her 
because seclusion with an impotent husband is valid. The waiting period 
is obligatory, because of what we elaborated earlier. This is the case where 
the husband acknowledges that he has not been able to have intercourse 
with her. 

If the husband and wife differ about his being able to have inter-
course with her, then if she is a non-virgin the acceptable statement will 
be that of the husband along with his oath. The reason is that he is deny-
ing the entitlement to the right of separation, and the basis is the fitness 
or the functioning of the organ. 

Thereafter, if he takes the oath, her right is extinguished, but if he 
refuses the matter is to be delayed for a year. If she is a virgin, the women 
are to examine her and if they testify that she is a virgin the delay of a 
year is to be granted, due to the manifestation of his falsehood. If they 
say that she is deflowered, the husband is to be administered the oath. If 
he takes the oath, she has no right, but if he refuses the matter is delayed 
for a year. If he has a cut up organ, the separation is to be pronounced 
at once if she so demands. The reason is that there is no use in delaying 
the matter. The case of a castrated man is also be to be delayed like that 
of the impotent person, because there is some hope of his being able to 
cohabit. 

If the impotent man is granted a year and then he says that I have had 
intercourse with her, but she denies it, she is to be examined by women. 
If they say that she is a virgin, she is to be given an option. The reason is 
that their testimony has affirmed the underlying factor and that is virgin-
ity. If they say that she is a non-virgin, the husband is to be administered 
the oath. If he refuses to take the oath, she is granted the option, due 
to the confirmation of her position because of his refusal. If he takes the 
oath, she is not granted an option. 

If she was originally a non-virgin, the acceptable statement is the 
husband's along with his oath. We have mentioned this already. 

If she chooses her husband, she will no longer have an option. The 
reason is that she has agreed to the extinction of her right. In the case of 
delay, the lunar year is to be taken into account, and that is the sound 
narration. The calculation is to be made without excluding the days of 
menstruation and the month of Ramadan because of their occurrence 
within the year. The days of his illness and her illness are not to be 
counted, because such illness may not occur within a year. 

BOOK VII!: DIVORCE 

If the wife has a defect, the husband does not have an option (of 

revocation). Al-
Shaft1 (God bless him) said that she is to be rejected 

on account of five defects: leprosy; baras (skin disease); insanity, ratq;2  

and qarn.3  The reason is that they prevent contact for physical access and 

desire. Desire is emphasised in the sluff' (law) due to the words of the 

Prophet (God bless him and grant him peace) "Run from the person with 

leprosy like you run from the lion."4  We argue that the extinction of sat- 

isfaction essentially upon death does not lead to revocation, th 	it 

is necessary that by mere disturbance due to defects it should not be so. 
The reason is that satisfaction is derived from the fruits of marriage, and 
the claim is that these be available and they are. 

If the husband suffers from insanity, baras or leprosy, then the wife 

does not have an option (of revocation) according to Abu Hanifah and 

Abu 
Yusuf (God bless them). Muhammad (God bless him) said that she 

does have the option, so as to repel injury to her, as in the case of loss 

of organ or impotence, as distinguished from his case for he is able to do 
away with the injury through divorce. The two jurists maintain that the 
basis is the absence of an option insofar as it amounts to annulling the 
right of the husband. It is granted in the case of a partially missing organ 
or impotence as they prevent the attainment of the objective for which 
marriage has been made lawful. These defects, on the other hand, do not 
upset such objective, therefore, the two are distinguished. Allah knows 

best what is correct. 

'Birth defect in which the vulva is blocked, because the sides of the vulva are joined 
together. 

3Birth defect in which the vulva is blocked due to bone structure or other reason. 
'Recorded by al-Bukhari. See al-Zayla'i, vol. 3, 255. 
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Chapter 73 

Iddah (Waiting Period) 

If a man divorces his wife through an irrevocable or a revocable repu-
diation, or a separation occurs between them without divorce,' when 
she is a freewoman who has menstrual periods, then her `iddah (wait-
ing period) extends to three periods, due to the words of the Exalted, 
"Divorced women shall wait concerning themselves for three monthly 
periods."' Separation when it takes place without divorce bears the mean-
ing of divorce, because `iddah has been made obligatory to identify the 
vacation of the womb in a separation that is imposed upon nikah, and 
this occurs within the separation. The term "period" is applied to mean 
menses in our view. Al-Shafi`i (God bless him) said that it applies to the 
period of purity. The word qurfi' in its actual application is used for both 
meanings and has been used for the opposite meanings. This is what has 
been stated by Ibn al-Sikkit. It does not, however, apply to both meanings 
at the same time as a rnushtarak word. Construing it to mean menses is 
better. First, by acting upon the plural meaning, because applying it to 
mean period of purity where divorce takes place in a period of purity 
prevents it from being a plural. Second, in its meaning as an identifier 
of the vacation of the womb, which is the purpose of (iddah. Third, by 
interpreting it in the light of the words of the Prophet (God bless him 
and grant him peace), "The waiting period of the slave woman are two 
menses," and these words act as an elaboration (bayan) for the word. 

If she is one who does not menstruate due to young or old age, then, 
her waiting period is three months, due to the words of the Exalted, 

'This separation may occur through khiyar al-bulf4gh, emancipation, one spouse 

corning to own the other, and apostasy. Al-Ayni, vol. 5, 593. 
zQur an 2 : 228 
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"Such of your women as have passed the age of monthly courses, for  them  
the prescribed period, if ye have any doubts, is three months."' Likewise  
those who have reached the age of puberty, but have not begun to men.. 
struate, due to the words at the end of the verse.4  

If she is pregnant, then, her 'iddah is up to the time she delivers the  
child, due to the words of the Exalted, "For those who are pregnant, their 
period is until they deliver their burdens."' 

If the wife is a slave woman her `iddah is two menses, due to the 
words of the Prophet (God bless him and grant him peace), "The divorce 
of the slave woman is two repudiations and her waiting period is up to 
two menses."' The reason is that slavery converts matters into half, but 
the menstrual period cannot be halved, therefore, they are fixed at two 
menses. This is what `Umar (God be pleased with him) is reported to 
have said, "If I could I would have deemed it a menses and a half."' If the 
slave woman is one who does not menstruate, then her waiting period is 
a month and a half. The reason is that it can be divided and it is possible 
to make it half while acting upon the attribute of slavery. 

The waiting period of a freewoman in the case of death (of her hus-
band) is four months and ten days, due to the words of the Exalted, "If 
any of you die and leave widows behind, they shall wait concerning them-
selves four months and ten days."' The waiting period of a slave woman 
(in this case) is two months and five days, because slavery converts it to 
half. 

If she is pregnant, then, her waiting period is until she delivers, due 
to the unqualified meaning of the verse, "For those who are pregnant, 
their period is until they deliver their burdens."9  Abd Allah ibn Masud 
(God be pleased with him) said, "If anyone wants I can engage with him 
in mutual curses to show that this verse was revealed after the verse that is 
in Surat al-Baqarah."1° `Umar (God be pleased with him) said that "if she 

'Qur'an 65 : 4 
'That is, "And for those who have no courses (it is the same)."  Qur'an 65 : 4 'Qur'an 65 : 4 
s it is recorded from 'A'ishah and Ibn 'Umar (God be pleased with them). The differ- 

ent versions are recorded by Abu Clawed, al-Tirmidhi, Ibn Majah and others. Al-Zayla 
vol. 3■ 226, 255. 

1t is reported by 'Abd al-Razzaq. Al-Wyni, vol. 3, 256. 
'Qur'an 3 : 234 
'Qur'an 65 : 4 
'°It is recorded by al-Bukhari. Al-Zayla`t, vol. 3, 256. 

delivers while her husband is yet on the bier, her waiting period is over 
and it is lawful for her to marry."" 

If the divorced woman comes to inherit during the terminal illness 
of her husband, her waiting period is the longer of the two periods. 

This is the view according to Abli Hanifah and Muhammad (God bless 
them), while Abu. Yfisuf (God bless him) said that it is three menses. The 
meaning here is that when the divorce is irrevocable or has been pro-
nounced thrice. If, however, it is revocable, then she is to observe the 
waiting period of death by agreement. According to Abu Yfisuf (God bless 
him), the marriage stood dissolved prior to death through divorce, and 
she was obliged to wait for three menses. The waiting period following 
death becomes obligatory when the marriage is terminated during death, 
except that it subsists for the right of inheritance and not for altering the 
right to alter the waiting period. This is distinguished from the revoca-
ble divorce, because there the marriage subsists in all respects. The two 
jurists argue that as it subsists for purposes of inheritance it is deemed to 
subsist, by way or precaution, for the purpose of waiting period as well 
thereby reconciling the two. If the husband is executed as a result of his 
apostasy where the wife inherits from him, then, the issue is governed 
by the same disagreement. It is also said that her waiting period is gov-
erned by the periods of menstruation, on the basis of consensus (ijatei'), 
because marriage in such a case is not considered to subsist till the time 
of death for purposes of inheritance as a Muslim woman cannot inherit 
from an unbeliever. 

If a slave woman is emancipated within her waiting period following 
a revocable divorce, her waiting period is converted to the waiting period 
of free women, because of the continuance of marriage in all respects. If 
she is emancipated following an irrevocable divorce or is one whose hus-
band has died, her waiting period is not converted to that for freewomen 
due to the termination of marriage after an irrevocable divorce or death. 

If she is a woman who has had menopause and is undergoing the 
waiting period on the basis of months, and then sees bleeding, her wait-
ing period that has passed is erased and she is to renew her waiting 
period on the basis of menses. This means that if she witnesses bleed-
ing as was usual for her. The reason is that her reverting to her normal 

"It is recorded by Malik (God bless him) in al-Amami'. Al-Zayla`i, vol. 3, 256. 
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courses annuls the menopause, which is the correct view, thus, it is app
ar_ ent that it is not a substitutory duty. The reason is that the condition for 

 substituting a duty is the confirmation of menopause and this takes  °- Place  through the inability (to bleed) until death, as is the case of fidyah (ran- som) for the enfeebled old person. If, however, she has two menstruai 
periods (in her waiting period) and then her menopause, she is to calcu. 
late her waiting period on the basis of months, as a precaution in order 
to avoid combining what is substitutory with the original. 

In the case of a woman who is married through an irregular nil* 
and a woman who has had intercourse on the basis of shubhah, their 
waiting period, both in the case of separation and death, is through 
menses. The reason is that this is for identifying the vacation of the 
womb and not for complying with the requirements of marriage, because 
menses are the identifier for this purpose. 

If the master of a slave woman, who has borne him a child, dies or 
he emancipates her, then, her `iddah is up to three menses. Al-Shafi`i 
(God bless him) said that it is a single menstruation. The reason is 
that it becomes obligatory due to the termination of lawful ownership, 
therefore, it resembles vacation of the womb. We argue that it becomes 
obligatory due to the termination of the relationship permitting lawful 
access for sex, therefore, it resembles the `iddah of nikah. Thereafter, our 
leader in this is climax (God be pleased with him), for he said: "The ̀ iddah 
of the 'umm al-walad is three menses."' If she is one who does not men-
struate, then, her waiting period is three months, as in the case of nikah. 

If the minor husband of a woman dies and she is pregnant, then, her 
`iddah is up to the time she delivers. This is the view according to Abu 
Hanifah and Muhammad (God bless them). Abil Ynsuf (God bless him) 
said that her waiting period is for four months and ten days, which is also 
the opinion of al-Shafi`i (God bless him). The reason is that the preg-
nancy is not established as to paternity with respect to him. It is as if it 
occurred after his death. The two jurists argue on the basis of the unqual-
ified meaning of the verse, "For those who are pregnant, their period is 
until they deliver their burdens."' The reason is that it is determined by 
the period of delivery irrespective of the period being more or less, and is 
not for the identification of the vacation of the womb, because the waiting 

"Al-Zaylei says that it is gharib, however, he records a similar statement from `Amr ibn al-`Ass. Al-Zaylei, vol. 3, 258. 
"Qur'an 65: 4 
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period following death has been validated despite the existence of menses. 
The purpose is to meet the requirements of the contract of nikah. This 
meaning is realised in the case of the minor even if the pregnancy was 
not due to him. This is is distinguished from a pregnancy conceived after 
the death of the husband, for once the waiting period becomes obligatory 
on the basis of months, it cannot be altered due to later conception. In 
the case that we are considering, when the waiting period became oblig-
atory it became so with the duration of the waiting period, therefore, 
the two are distinguished. This point does not affect the wife of a grown 
up (major) man when the pregnancy occurs after his death, because the 
paternity will be attributed to him; it is as if it existed legally at the time 

of death. 
The paternity of the child will not be established in either case.14  The 

reason is that the minor does not have sperm, therefore, conception on 
his account cannot be thought of, so the nikah acts as the substitute for 

sperm conceptually. 
If a man divorces his wife during her menstrual period, she is not 

to reckon the period in which the divorce occurred, because the waiting 
period is determined to be three complete menses, thus, their number is 
not to be reduced. 

If a woman undergoing `iddah is made to cohabit due to shubhah 

(doubt), then, she is to undergo another 'Ukiah. The two waiting periods 
will run concurrently and the bleeding that the woman witnesses during 
menses will be counted towards both. When the first waiting period ter-
minates, and the other has not ended, it is obligatory for the woman to 
complete the second waiting period. This is our view. Ai-Shafil (God 

bless him) said that the two waiting periods will not run concurrently. 
The purpose is worship, he said, and it is worship that prevents marriage 
and going out of the house, therefore, the periods will not run concur-
rently just like two fasts cannot be undertaken in one day. Our argument 
is that the purpose is to verify the vacation of the womb, and this purpose 
is achieved with one waiting period, therefore, they will run concurrently. 
The meaning of worship here is secondary. Do you not see that the wait-
ing period passes without her knowledge even if she gives up not going 

out? 

"That is, conception before death or after it. 
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If a woman undergoing (iddah following death is led to cohabitation 
as a result of doubt, she is to undergo the waiting period on the basis of 
months and she is also to take account of the menses occurringdeurrtb

inge 
this period. This is to ensure concurrence as far as it is possible. 

The commencement of `iddah in the case of divorce is aft  
divorce, while in the case of death it is after death. If she does not come 
to know of the divorce or the death till such time that the duration 

of 
the waiting period is over, then, her ̀ iddah is over. The reason is that the 
cause of the waiting period is either divorce or death, therefore, its com-
mencement is reckoned from the time the cause comes into existence. 
Our jurists (from Bukhdrah) have issued a ruling (fatwa) in the case of 
divorce that the commencement of the waiting period is from the time of 
acknowledgement (of divorce) so that the accusation of having conspired 
is avoided. 

The (commencement of the) waiting period arising from a fasid con-
tract is after separation, or after the determination of the man that 
he will not have intercourse with her. Zufar (God bless him) said that 
it begins after the last intercourse, because it is intercourse that is the 
obligating cause. We argue that each intercourse found within the fasid 
contract is like a single intercourse due to the association of all with the 
rule for a single contract. It is for this reason that it is sufficient to have 
a single dower for all. Accordingly, the commencement of the waiting 
period is not established prior to mutual relinquishment or determina-
tion to abstain when there is the likelihood of another taking place (after 
the last). Further, the ability to undertake it by way of shubhah acts as a 
substitute for actual intercourse due to its concealed nature, and there is 
a need to know the rule for the sake of the right of another man. 

If a woman undergoing the waiting period says that her `iddah has 
terminated, but her husband denies this, then the acceptable statement 
will be that of the wife along with her oath. The reason is that she is con-
sidered trustworthy in this, and when she has been accused of falsehood 
she takes the oath, just like the custodian of a deposit. 

If a man divorces his wife through an irrevocable divorce, and there-
after marries her during her waiting period, but divorces her (again) 
prior to cohabitation, he is liable for a complete dower, and she has to 
undergo a subsequent (renewed) `iddah. This is the view according to Abu 

Hanifah and Abu Yfisuf (God bless them). Muhammad (God bless 
him) said that he is liable for one-half dower and she is to complete 
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the previous waiting period. The reason is that it is a divorce prior to 
touching, therefore, it does not give rise to full dower nor the renewal 
of the waiting period. The completion of the first 'iddah is due to the 
first divorce, when the second marriage has not affected the first waiting 
period. Thus, when the legal effects of the second marriage are removed 
through the second divorce, the legal effects of the first come into view, as 

if he had bought his slave woman who had borne him children and then 
emancipated her. The two jurists maintain that she is within his grasp in 
reality due to the first intercourse and its effect remains, which is the wait-
ing period. Thus, when he renews the marriage, while she is still under his 
control, the first control stands in the place of the second control to which 
he derived the right through this marriage. It is like a usurper buying the 
usurped item that is in his possession, where he (now) comes to have pos-
session by the contract alone. This makes it evident that it is divorce after 
cohabitation. Zufar (God bless him) said there is no waiting period at all 
for her, because the first waiting period was extinguished by the second 
marriage and cannot return, while the second was never imposed. The 

response to his view is what we have said. 

If a Dhimmi divorces a Dhimmiyyah, there is no waiting period for 
her. Likewise, if a woman from the enemy land crosses over to our side 
as a Muslim. If she marries it is valid, unless she is pregnant. This is the 
view according to Abu Hanifah (God bless him). The two jurists said 

she as well as the Dhimmiyah have to undergo the waiting period. As for 
the Dhimmiyyah, the disagreement here is similar to the disagreement 
about their marrying within the prohibited category, and we have elab-
orated this in the Book of Nikah. The view of Abu Hanifah (God bless 
him) applies where there is no waiting period for them according to their 
belief. As for the woman migrating, the reasoning of the two jurists is that 
if the separation had occurred between them due to another reason, there 
would be a waiting period, likewise in the case of such separation. This is 
distinguished from the case where a man migrates and leaves her behind 
(there will be no waiting period) due to the lack of information about the 
shari'ah. Abu Hanifah (God bless him) argues on the basis of the verse, 
"0 ye who believe! When there come to you believing women refugees, 
examine (and test) them: Allah knows best as to their Faith: if ye ascertain 
that they are Believers, then send them not back to the Unbelievers. They 
are not lawful (wives) for the Unbelievers, nor are the (Unbelievers) law-
ful (husbands) for them. But pay the Unbelievers what they have spent 

66 
67 



68 
	

Al-Hidayah Book  VIII: I:impact  

(on their dower), and there will be no blame on you if ye marry them On 
payment of their dower to them:" The reason is that when the waiting  
period becomes obligatory, the right of humans is attached to it, and th

e   enemy is associated with these rights so that he can be the subject mat-
ter of ownership. The exception is where the woman is pregnant, because 

inside her womb is a child whose paternity is established. There is a nar-
ration from Abu Itlanifah (God bless him) that it is permitted to marry 
such a (pregnant) woman, but he is not to have intercourse  with her, as  is the case with a woman pregnant after zinc. The first view, however, is 
more authentic. 

73.1 MOURNING 

For the irrevocably separated woman,' as well as one whose husband 
has died, when she is a major and a Muslim, is prescribed mourning. 
As for the woman whose husband has died, it is due to the words of 
the Prophet (God bless him and grant him peace), "It is not lawful for 
a woman, who believes in Allah and the Day of Judgement, to mourn for 
the dead in excess of three days, except for her husband for four months 
and ten days."'7  As for one irrevocably separated, it is the opinion of 
our school. Al-Shafi`i (God bless him) said that there is no obligation of 
mourning for her. The reason is that it has been prescribed for expressing 
sorrow upon the death of her husband who stood by his compact with her 
till his death. The husband (separated from her) has cast her into despair 
through separation so there is no cause for sorrow upon his loss. We rely 
upon the report from the Prophet (God bless him and grant him peace) 
in which he forbade the woman undergoing ̀ iddah from using henna as 
a hair dye. He said, "Henna is perfume."' Further, the reason is that it is 
necessary to express sorrow for the loss of the blessing of marriage, which 

'5Qur'an 6o : Io 
'Through divorce or khul' and so on. 

'This tradition has been reported through many sound channels and the various 
traditions have been recorded by most of the authentic compilations. Al-Zaylal, vol. 3,  26o. 

`This tradition has preceded in the section on offences during hajj. It is recorded by Abti Dawild in his Sunan. Al-Zayla'r, vol. 3.261. 
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was the cause of her protection and support for her subsistence. Separa-
tion is more severe for her in this case than death insofar as she can bathe 
her dead husband prior to separation but not later. 

Hidad (mourning), also called Oda, and both are part of usage, is 
that the woman give up perfume, adornment, kohl, and the use of oil 
whether it is perfumed or non-perfumed, except due to a valid excuse. 

The narration in al-Jamil cd-Saghir is: except when in pain. The underly-

ing reason is understood in two ways. The first is what we have mentioned 
with respect to the expression of sorrow. The second is that these things 
become a cause for arousing desire when she is prohibited from marry-
ing, therefore, she is to avoid them so that they do not become the means 
for committing the prohibited. It has been reported through authentic 
narrations from the Prophet (God bless him and grant him peace) that 

he prohibited the woman undergoing ̀ iddah from using kohl,'9  while oil 

is not free of some kind of perfume and is used for the adornment of hair. 
It is for this reason that one in a ritual state of qv-am has been prohibited 

from using it. He (al-Qudari) said, "Except due to an excuse," because 
there is necessity in it, but the meaning is for medicinal use not adorn-
ment. If the woman is used to applying oil and she fears pain (if avoided), 
and if this is more likely, it is lawful for her to use it for the usual occur-
rence is like the actual. Likewise silk if she needs to wear it due to an 

excuse; there is no harm in it. 
She is not to use henna, due to what we have related nor is she to use 

a dress dyed with the yellow dye or with saffron, because a pleasant smell 

arises from such a dress. 
He said: There is no hidad for the unbelieving woman, because the 

claims of the sharrah are not addressed to her. There is no Wad for the 

minor either, because the communication of liability is lifted in her case. 

The slave woman is to undertake ihdad, because the communication 

of liability (khita b) is addressed to her for meeting the duties owed as 

rights of Allah insofar as these do not annul the right of the master. This 
does not apply to going out of the house as it amounts to annulling the 
right of the master, when the right of the individual has precedence due 

to his need. 
He said: There is no ihdad during the waiting period of the slave 

mother nor one following a fasid (irregular) marriage. The reason is that 

'9 It is recorded by the six sound compilations. Al-Zayla`i, vol. 3, 261-62. 
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they have not lost the blessing of nikiiIj so that sorrow be exhibited, 
and  permissibility is the original rule. 

one's i 

It is not proper to make a proposal of marriage to a woman undergo.. 
ing the waiting period, but there is no harm in conveying 

Irest in her. This is based upon the words of the Exalted, "There is no bla
me  on you if ye make an indirect offer of betrothal or hold it in your he

arts.  
Allah knows that ye cherish them in your hearts: But do not make a 
secret contract with them except in terms honourable, nor resolve on the 
tie of marriage till the term prescribed is fulfilled. And know that All

ah 
knoweth what is in your hearts, and take heed of Him; and know that 
Allah is Oft-Forgiving, Most Forbearing."2O The Prophet (God bless him 
and grant him peace) said, "A secret proposal amounts to nikah."' Ibn 
Abbas (God be pleased with him) said that tdrid is when the man says, 
"I need to get married." Sa`id ibn Jubayr (God be pleased with him) said 
in a well known statement, "I am interested in you" and "I wish we could 
be together." 

It is not permitted to a woman divorced through a revocable repu-
diation or a woman separated irrevocably to go out of her house during 
the day or night. A woman whose husband has died may go out dur-
ing the day and for part of the night, but she is not to spend the night 
out of her house. As for the divorced woman, it is based upon the words 
of the Exalted, 'And turn them not out of their houses, nor shall they 
(themselves) leave, except in case they are guilty of some open lewdness. 
Those are limits set by Allah: and any who transgresses the limits of Allah, 
does verily wrong his (own) soul: thou knowest not if perchance Allah 
will bring about thereafter some new situation."" It is said that fahishah 
(lewdness) here means going out of the house itself. It is also said that it 
means zinc. They have to go out for the execution of the Odd. 

As for the woman whose husband has died, the reason is that she does 
not have any kind of maintenance, therefore, she has to go out for seeking 
a livelihood and this may extend up to the arrival of the night. The case of 
the divorced woman is not similar, because her maintenance is reaching 
her from the wealth of her husband. If she bargained away her right to 
maintenance through khur, it is said that she may go out during the day. 

2°Qtlr'an 2 : 235 
li lt iSgharib according to al-Zayla`i, but is recorded by Ibn Abi Shaybah. It was orig-

inally reported by Abil Bakr al-Razi. Al-Zaylei, vol. 3, 262. 
'Qur'an 65 : i 
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It is also said that she is not to go out as she extinguished her own right, 
therefore, this extinction cannot annul the claim that is made against her. 

The woman undergoing the waiting period is to stay in the house 
associated with her for her residence in case of the occurrence of separa-
tion or death (of husband). This is based upon the words of the Exalted, 
""And turn them not out of their houses." The house attributed to her 
is the house in which she lives, therefore, if she is visiting her relatives 
and her husband divorces her, she is required to return to her house and 
complete the waiting period there. The Prophet (God bless him and grant 
him peace) is reported to have said to a woman whose husband was killed, 
"Reside in your house till the term prescribed by the Book is complete."24  

If her share in the house of the deceased is not sufficient for her, and 
the heirs dispossess her of her share, she is to move out. The reason is 
that this is moving out due to an excuse, and an excuse is effective in the 
case of acts of worship. It is as if she is apprehensive about her goods or 
she is apprehensive about the collapsing of the house, or that it is on rent 
and she does not have enough to pay for it. 

Thereafter if a separation occurs through an irrevocable divorce or 
three repudiations, it is necessary to have a veil between them, after 
which there is no harm in it (residing in the house). The reason is that the 
husband has made known her prohibition, unless he is a fasiq with whom 

a woman is not safe. In such a case she is to leave the house, because it is 
an excuse. She is not to move out of the house where she has moved. It is 
better, however, that he move out of the house leaving her behind. 

If they appoint a reliable woman who is able to act as a barrier, it 
is good. If the space in the house becomes constricted, the woman is to 
move out. His moving out, however, is better. 

If a woman travels with her husband to Makkah and he divorces her 
thrice or dies in a place other than the city, then, if there is between her 
and her city a distance of less than three days travel she is to return to her 
city. The reason is that it does not carry the meaning of moving out, but 
is part of the entire duration. If the distance is equal to three days travel, 
then she may return if she likes or spend the time of the period there 

whether or not there is a wall with her. The meaning here is that when 
there is three days journey towards the destination as well. The reason is 

13Quean 65 : 1 
'4 It is recorded in the four Surtari. Al-Zaylal, vol. 3, 263. 
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that staying at this location is more fearsome for her than moving 
except that returning is preferable so that the waiting period is:ipetn

e
ot
th
ui

tne, the house of the husband. 
He said: The exception is where her husband divorces her or dies 

within a city. In this case she is not to come out and is to corn 
waiting period. After which she is to come out if there is a 

relative of the  prohibited degree with her. This is the view of Abu kianifah (God bless 
him). Abu Yasuf and Muhammad (God bless them) said that if there  
is such a mahram with her, there is no harm if she moves out 

of the city 
prior to the completion of the waiting period. They argue that such mov-
ing out in itself is permissible in order to eliminate the torment of being a 
stranger and the dread of being alone, and this acts as an excuse. The pro-
hibition pertains to travelling and this is removed with the presence of 

a mahram. The Imam (God bless him) argues that the waiting period bears 
a greater prohibition as compared to the absence of a mahram, because a 
woman is permitted to go out without a mahram for a distance that is less 
than a journey. The woman undergoing the waiting period does not have 
this permission. As going out for a journey is prohibited for her without 
a mahram there is greater priority for prohibition during Vddah. 

Chapter 74 

Proof of Paternity 

A a man says, "If I marry so and so, she stands divorced," and he then 
marries her. If she gives birth to a child within six months from the day 
he married her, the child belongs to him and he is liable to pay dower. As 
for paternity, the reason is that he has legal access for intercourse, and as 
she brought forth a child in six months of the marriage, she did so within 
the minimum prescribed period from the time of divorce, therefore, the 
conception took place before divorce in a state of marriage. This is con-
ceptually established as he married her while he was cohabiting with her, 
therefore, ejaculation corresponded with marriage. Paternity is some-
thing in which precaution has to be exercised. As for dower, the reason is 
that when paternity is established through him, he is legally considered 
to have had intercourse, and dower is affirmed due to it. 

He said: The paternity of the child of a woman divorced through a 
revocable repudiation is established if she delivers the child within two 
years or more as long as she does not acknowledge the termination of her 
waiting period, due to the possibility of conception during the waiting 
period and due to the validity of her being one with a lengthy period of 
purity. 

If she brings forth the child in less than two years, she stands irrevo-
cably separated from her husband upon the termination of her iiddah, 
and paternity of the child is established for the husband, due to the exis-
tence of conception during the period of marriage or the waiting period. 
He is not deemed to have taken her back due the probability of concep-
tion prior to divorce. There is also the probability of conception after this, 
but he will not be deemed to have retracted on the basis of doubt. 
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will 

If the woman gives birth to the child after more than two years, 
sh

e  
be considered to have been taken back. The reason is that the COn 

ception took place after divorce and it is obvious that it is due to  him  
as the presumption is the absence of zula on her part, thus, by having 
intercourse he is deemed to have taken her back. 

In the case of a woman separated irrevocably from her husband, 
the paternity of the child stands established, if she gives birth to it in a period 

that is less than two years. The reason is that there is a (legal) possibility 
of the child having been conceived at the time of divorce, therefore, the 
termination of legal access for intercourse will not be presumed, thus, 
paternity will be established by way of precaution. 

If she gives birth to the child upon the completion of two years 
from the time of separation, paternity is not established, because the 
pregnancy occurred after the divorce, therefore, it cannot be due to the 
husband, because such intercourse is prohibited. Unless he claims such 
paternity, because he has admitted to be bound by it, and his justification 
will be that he had intercourse with her during the waiting period due to 
doubt. 

If the irrevocably separated female is a minor with whom sex is pos-
sible, and she gives birth to a child in nine months, it is not binding 
on the husband for purposes of paternity, unless she gives birth to it 
in a period that is less than nine months, according to Abu Hanifah 
and Muhammad (God bless them). Abu Yasuf (God bless him) said 
that paternity is established through him up to two years. The reason 
is that she is a woman undergoing the waiting period and she has not 
acknowledged the termination of her Vddah, therefore, she resembles a 
major woman. The two jurists argue that for the termination of her wait-
ing period a duration is fixed and that is on the basis of months. When 
the months pass, the law (shall gives the ruling of termination, which is 
legally more persuasive than her acknowledgement. The reason is that it 
does not admit of disagreement, while her acknowledgement does admit 
of it. If she is one who has been divorced through a revocable repudia-
tion, the response is the same in their view, but according to Abu Yusuf 
(God bless him) paternity will be established up to seventeen months, 
as he will be deemed to have cohabited with her towards the end of the 
waiting period, which is of three months. Thereafter, she brings forth the 
child within the maximum period of pregnancy, which is two years. If 
she is a minor, who claims pregnancy within the waiting period, then 
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the response in her case and in the case of a major woman is the same, 
because by her acknowledgement the ruling of her becoming a major is 

issued. 
The paternity of the child of a woman whose husband has died is 

established within a period that extends from the time of death up to 

two years. Zufar (God bless him) said that if she delivers the child six 
months after the time of termination of the waiting period, paternity is 
not established. The reason is that the law (spar`) has ruled about the 
duration of the waiting period by fixing it through the method of months, 
therefore, it amounts to acknowledging the termination of the waiting 
period, as we explained in the case of the minor. We say, however, that for 
the determination of her waiting period there is another method, which 
is the delivery of the child, as distinguished from the case of the minor, 
because the basis in that was the absence of pregnancy. The reason is that 
she is not presumed to conceive prior to attaining bulagh in which there 

is doubt. 

If a woman in her waiting period acknowledges the termination of 
her waiting period and thereafter gives birth to a child in less than six 
months, the paternity of the child is established, because her falsehood 
has been established with a certainty, therefore, her acknowledgement is 
annulled. If she gives birth to the child within a period of (complete) six 
months, it is not established. The reason is that we cannot know about 
the falsehood of the acknowledgement due to the possibility of the con-
ception after it. This statement in its unqualified meaning applies to each 
woman in her waiting period. 

If a woman gives birth to a child, the paternity of the child is not 
established, according to Abu Hanifah (God bless him), until two men 
or one man and two women testify that birth has taken place, unless 
there is an obvious pregnancy or there is acknowledgement of it on the 
part of the husband, in which case paternity is established without testi-
mony. Abu Yasuf and Muhammad (God bless them) said that paternity 
is established in all cases with the testimony of one woman, because legal 
access to intercourse subsists with the continuance of the waiting period, 
and this makes the husband bound by the ruling of paternity. Further, the 
need is to determine that the child was delivered by the woman and this 
is determined by her testimony as is the case of birth during the existence 
of marriage. According to Abu Hanifah (God bless him), her `iddah is 
terminated through her acknowledgement and the birth of the child, but 
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the termination is not valid proof, therefore, there is a need to establish  
paternity ab initio, accordingly the meeting of the need is stipulated. e This  
is distinguished from the case where the pregnancy becomes obvious or  
the husband issues an acknowledgement, because paternity is established 

prior to birth and determination is established through her testi 

If a woman is undergoing the waiting period after the death of 
her 

husband and the heirs deem her truthful about the birth of a child, and 
none of them testifies to the effect, then the child belongs to the dead 
husband, according to the unanimous view of the three jurists. This is 
manifest with respect to the right of inheritance, which is solely their 
right, therefore, their confirmation in this respect is accepted. As for the 
right paternity, is it established with respect to others? They (the jurists) 
said: If they are eligible as witnesses, the right of paternity is established 
due to the furnishing of proof. It is for this reason it is said that the word 
"testimony" is stipulated. It is also said that it is not stipulated, because 
the proof with respect to others is secondary to the proof with respect to 
the heirs through their acknowledgement. What is established as a sec-
ondary fact does not require the stipulation of conditions for it. 

If a man marries a woman and she gives birth to a child within six 
months from the day of marriage, the paternity of the child is not estab-
lished, because the conception precedes marriage, therefore, the child 
does not belong to the husband. If she gives birth to it within six months 
or more, paternity is established irrespective of the husband acknowl-
edging it or remaining silent. The reason is that legal access to intercourse 
subsists and the period is complete. 

If he denies the birth, it is established with the testimony of a single 
woman, who renders testimony about the birth, so much so that if the 
husband denies this he has to undertake /Pan. The reason is that pater-
nity is established due to the continuance of the legal access for sexual 
intercourse. Li`an becomes obligatory due to qadhf (false accusation of 
unlawful sexual intercourse), and the existence of a child is not necessary 
for it; it can be committed without the child. 

If the woman gives birth to a child and then they differ with the 
husband saying, "I married you four months ago," while she says, "You 
married me six months ago," then the acceptable statement is hers and 
the child is attributed to him. The reason is that the prima facie evidence 

That is, the testimony of the midwife. 
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supports her, for she gives birth evidently as a result of marriage and not 
as a result of an unlawful act. He has not mentioned the taking of oaths, 
which is a matter that is disputed. 

Jibe says to his wife, "If you give birth to a child you stand divorced," 
and after this a woman (midwife) testifies that she has given birth to a 
child, she is not divorced, according to Abti Hanifah (God bless him). 
Abu Yosuf and Muhammad (God bless them) said that she is divorced. 

The reason is that her testimony amounts to proof for this purpose. The 
Prophet (God bless him and grant him peace) said, "The testimony of 
women, in things that men are not allowed to see, is permitted." 1  Fur-
ther, when it is accepted in matters of birth, it is acceptable in matters 
that are based upon it, that is, divorce. According to Abu Hanifah (God 
bless him), the wife is alleging the breaking of oath, and this cannot be 
established without complete proof. The reason is that the testimony of 
the woman in the case of birth is necessary, but it is not effective in the 
case of divorce for that is a separate matter. 

If the husband acknowledges the pregnancy, she stands divorced 
without testimony, according to Abu Hanifah (God bless him). Accord-
ing to the two jurists, the testimony of the midwife is stipulated. The 
reason is that it is essential to have proof for her claim of (the husband) 
breaking his oath, and her testimony is proof for this according to what 
we elaborated. Abu Hanifah (God bless him) maintains that acknowl-
edgement of the pregnancy is also acknowledgement of what it leads to, 
which is birth. Further, he has acknowledged her to be trustworthy, there-
fore, her statement is to be accepted when she gives back what is due. 

He said: The maximum period for gestation is two years, due to the 
words of `A'ishah (God be pleased with her), "The child does not stay 
in the womb for more than two years, even if it is like the shadow of 
the spindle."3  The minimum period is six months, due to the words of 
the Exalted, "The carrying of the (child) to his weaning is (a period of) 
thirty months,"4  after which the Almighty said, "And in years twain (two) 
was his weaning"5  This leaves six months (minimum) for the gestation 

'It is gha rib and is reported by Ibn Abi Shaybah as well as by Abd al-Razzaq_ Al-
Zaylaci, vol. 3, 264. 

3It is recorded by al-Dar'qutni and by al-Bayhaqi in their Sunan. Al-Zayla`i, vol. 3, 
265-65. 

4 Qur'an 46 : 15 
5Qur'an 31 : 14 
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period. Al-Shafil (God bless him) determines the maximum period to b 
four years, and the proof against him is what we have related. It is obvious  
that she (`A'ishah) stated this on the basis of transmission, because reason 
does not lead to this conclusion. 

Where a person marries a slave woman then divorces her and there-
after buys her, if she brings forth a child in less than six months from  
the date he bought her, he is bound by it (for purposes of paternity), 
otherwise he is not bound to accept it. In the first situation (less than 
six months), it is the child of a woman undergoing `iddah, the concep-
tion being prior to purchase, while in the second case it is the child of 
an owned slave, because the conception is to be attributed to the closest 
time. It is, therefore, necessary to file a claim of paternity. This is the case 
if it was a single irrevocable repudiation, khur or a revocable repudia-
tion. If, however, two repudiations were pronounced, the paternity will 
be established for up to two years from the time of divorce, for she was 
prohibited for him with an enhanced prohibition, therefore, the concep-
tion cannot be attributed to a period other than what was prior to it, 
because she cannot become permitted through purchase. 

If a man says to his slave woman, "If there is a child in your womb, it 
is due to me," and a woman testifies to the birth of a child, she becomes 
his umm al-walad, because the need is to determine the existence of the 
child. This is established through the testimony of the midwife, on the 
basis of consensus (ijma`). 

If a man says about a male slave, "He is my son," and thereafter dies 
after which the mother of the slave appears and says that she is his wife, 
then she is his wife and the boy his son; they will both inherit from him. 
In the book al-Nawadir, this response is deemed to be istihsan. Analogy 
dictates that she is not entitled to inheritance, because just as paternity 
is established through a valid nikah, it is established through an irregu-
lar nikah as well as through unlawful intercourse and lawful ownership, 
therefore, his statement does not amount to acknowledgement of mar-
riage. The reasoning for istihsan is that the issue applies where the woman 
is known to be free and that she is the mother of a slave. A valid marriage 
determines paternity both under the law and in practice. 

If it is not known that she is a freewoman, and the heirs say, "You 
are an umm al-walad," then there is no inheritance for her. The reason is 
that proof of freedom on the basis of the dar is admissible for refuting the 
claim of slavery, but not for establishing inheritance. Allah knows best. 

Chapter 75 

Right to Custody of Child 

If a separation occurs between the spouses, then the mother has a supe-

rior right to the custody of the child, due to the report that a woman 
said, "0 Messenger of Allah, this child of mine, for him my belly is like a 
cradle, my lap like a tent, and my breast like a beaker, but now his father 
wants to separate him from me." The Prophet (God bless him and grant 
him peace) said, "You have a superior right to him, as long as you do not 
wed."' Further, the reason is that the mother is more loving and more 
capable of bringing up (kadanah) the child. Accordingly, there is greater 
justice in giving the child to the mother. It is this toward which Abil Bakr 
al-Siddiq (God be pleased with him) pointed when he said, "Her saliva 
has greater blessing in it than the nectar and honey you will give him, 0 
Umar."2  He said this when a separation occurred between him and his 
wife making the statement when a large number of Companions (God be 
pleased with them) were present. The maintenance is upon the father as 

we shall mention. 
The mother, however, is not to be forced to undertake hadanah, 

because it is possible that she may become unable to bring up the child. 

If the child does not have a mother,; then the mother's mother, how-
ever remote she might be, has a higher priority than the father's mother. 
The reason is that this form of wilayah (authority) belongs to the moth-
ers. 

'It is recorded by Abu Dawnd in his Sunan. Al-Zaylal, vol. 3, 265. 
It is gharib in these exact words, but it has been recorded by Ibn Abi Shaybah and 

others. Al-Zaylal, vol. 3, 266. 
'Includes the case where she does not wish to take care of the child 
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If there is no mother's mother (or her mother) then the father's 
mother is better than the sisters, for they too are mothers and for which 
reason they are granted one-sixth of the inheritance being more loving  
towards the offspring. 

If the child does not have a paternal grandmother, then the sisters 
have a higher priority as compared to the paternal and maternal aunts, 
for they are the daughters of both parents. It is for this reason that we have 
given them precedence for purposes of inheritance. In one narration it is 
said that the maternal aunt has priority over a sister from the father's side, 
due to the words of the Prophet (God bless him and grant him peace), 
who said, "The maternal aunt is a mother."4  It is also said that it is due to 
the words of the Exalted, "And he raised his parents high on the throne,"5 
where she was his maternal aunt. 

The sister from both father and mother has been given precedence 
for she is more loving thereafter the sister from the mother's side fol-
lowed by the sister from the father's side, because they have a greater 
right on account of the mother. 

Thereafter, the maternal aunts are preferable to the paternal aunts by 
giving preference to the close relationship with the mother. They descend 
just like we made the sisters descend. This means preference to those with 
relationship from both sides and then according to the relationship with 
the mother. Thereafter the descending scale for the paternal aunts is the 
same. 

And each one out of these who marries extinguishes her right, due to 
what we have related, and also because the husband of the mother, when 
he is a stranger, will give him what is less and will look down upon him, 
which is not in the welfare of the child. 

He said: The exception is the paternal grandmother when her hus-
band is the paternal grandfather, for he stands in the place of the father, 
and will keep the welfare of the child in view. Likewise each husband who 
is within the category of the prohibited degree,' due to the existence of 
the love, taking into account the nearness of kin. 

4It is reported from 'Ali, Ibn Mas'iid and Abu Hurayrah (God be pleased with them 
all), and is recorded in various reports. Al-Zayla`i, vol. 3, 267-68. 

5 Q1.11?5,1112 : too 
6Like a paternal uncle if he marries the child's mother. 

For a woman who has lost her right due to marriage, the right will 
revert if the marriage relationship is dissolved, because the obstacle 

stands removed. d  oviuetd  h. 

does not have a woman among the relations and the men 
d  

then the preference is to be given to one who is clos-

est on the basis of `asabiyyah (residuaries), because wilayah belongs to 
the nearest of kin, and the grades have been identified at the relevant 

place. The infant girl, however, is not to be given to male relatives who 
are not within the prohibited degree, like the emancipating master and 
paternal uncle's son in order to avoid temptation. 

The mother and the maternal grandmother have a greater right to 
the custody of a boy until he is able to eat, drink, dress, and perform 

istinye all by himself. In al-Jamie al-Saghir the statement is until he is 
independent and is able to eat, drink and dress up all by himself. The 
meaning of both statements is the same, as being completely indepen-
dent is possible with the ability to perform istinja' . The reasoning is that 
once he is independent, he needs to be disciplined and to be taught the 
manners and habits of men. The father is more capable of disciplining 
him and give him training for the cultivation of the mind. Al-Khassaf 
(God bless him) determined the age of independence to be seven years 
going by the majority of the cases. 

The mother and the maternal grandmother have a superior right for 
the custody of the girl until she starts menstruating. The reason is that 
after becoming independent she is in need of learning the ways of women 
and the mother is more capable of imparting such training. After puberty, 
she is more in need of security and protection, and the father is stronger 
in this and in providing guidance. It is narrated from Muhammad (God 
bless him) that she is to be given to the father when she reaches the age of 
desire, for the need for protection is realised then. 

Women other than the mother and maternal grandmother have a 
greater right to the girl until she reaches the age of desire. In al-Jamie al-
Saghir until she is independent. The reason is that these women cannot 
employ her in work, and for this reason cannot give her services on hire, 
therefore, the purpose is not attained, as distinguished from the mother 
and maternal grandmother as they are able to do so under the law (share). 

The slave woman, when she is emancipated by the master, as well as 
the umm al-walad when manumitted, are like the freewoman in their 
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rights of custody over the child. The reason is that they are both free_  
women at the time of accrual of the right. They do not have the  right to 
custody of the child prior to their emancipation, because of the inability 
to provide care to the child, being occupied with the service of the master. 

 The Dhimmi woman has a right to the custody of her children till 
such age that they do not understand the difference between religions  
or till the time that there is an apprehension that they will become 
unbelievers, due to the loving care required prior to such age and the  
likelihood of injury after it. 

The boy and the girl do not have an option (in all this). Al-Shafi'i 
(God bless him) said that they do have an option, because the Prophet 
(God bless him and grant him peace) granted them such an option.7  We  
argue that the child, due to lack of discretion, will choose the person who 
is more lenient and who gives a free hand for play. In such a case loving 
care is not realised. It has been proved as authentic that the Companions 
(God be pleased with them) did not grant an option.' As for the tradition, 
we would say that the Prophet (God bless him and grant him peace) said, 
"0 Lord, guide him," and with his prayer the child was guided in his 
choice. In the alternative, the tradition will be construed to apply to a 
child who is a major. 

75.1 LEAVING THE CITY 

If a divorced woman wishes to leave the city along with her child, then 
she does not have the right to do so, due to the injury in this to the father. 
Unless she is going with the child to her hometown, and it is a town 
where the husband married her, because the husband made that location 
binding for himself according to custom and the law (spar') The Prophet 
(God bless him and grant him peace) said, "He who establishes family 
relations in a city is one of them."' It is for this reason that the enemy 
becomes a Dhimmi. If, however, she decides to move to a town that is 
not her hometown, but the marriage took place there, then al-Quduri 

'It is recorded by the compilers of all the four Sunan. Al-Zayla'i, vol. 3, 268. 
4 It has preceded, for example, in the case where Abfi Bakr (God be pleased with him) 

delivered the child to the mother. Al-Zayla`i, vol. 3, 269. 
'It is recorded by Abu Diwud. Al-Zayla`i, vol. 3, 269. 
'It is recorded by Ibn Abi Shaybah in his Musnad. Such a person is to offer the  prayer 

of the resident there. Al-Zayla`i, vol. 3, 271. 

indicates in the Book that she does not have a right to do so. This is the 
narration of the Book of Divorce. It is, on the other hand, stated in al-

Jame al-Saghir that she does have such a right. The reason is that when 
a contract takes place in a certain location, it gives rise to the operation 
of the rules there, just like sale gives rise to the delivery of goods at the 
place of contract, and among these rights is the .,fight to the custody of 
the child. The reasoning underlying the first view is that marriage in a 
strange land is not, according to custom, an undertaking to reside there. 
This is the correct view. The conclusion is that it is necessary to have both 
conditions together, that is, the homeland and the fact that the marriage 

took place there. 
All this applies when there is between the two towns a sufficient dis-

tance. If the towns are so close by that it is possible for the father to see 

his child and then be able to spend the night at his own house, there is no 
harm in her moving there. The same response is given for two villages. If 
she moves from a village of the city to the city, there is no harm. This is in 
consideration of the welfare of the minor so that he can grow up learn-
ing the culture of the city. There is no harm in this for the father. In the 
reverse situation there is harm for the minor if he grows up among the 
villagers and adopts the habits of the people of the countryside; in such a 
case she is not to move to the village. 



Chapter 76 

Nafaqah (Maintenance) 

He said: It is obligatory for the husband to provide maintenance to his 
wife whether she is Muslim or an unbeliever, when she is ready to stay at 
the residence (to be provided), in which case he is under an obligation 
to provide maintenance, clothing and residence. The basis for this are 
the words of the Exalted, "Let the man of means spend according to his 
means: and the man whose resources are restricted, let him spend accord-
ing to what Allah has given him,"' and His words, "But he (the father 
of the child) shall bear the cost of their food and clothing on equitable 
terms."' In addition there is the saying of the Prophet (God bless him 
and grant him peace) on the occasion of the Farewell Pilgrimage, "They 
have a right over you for their food and clothing according to what is 
customary."3  Further, maintenance is the compensation for the restraints 
placed upon her. Each person who is restricted to meeting obligations 
for another is entitled to maintenance. The basis for this is the office of 
the qadi and the official in the case of zakat. In these evidences there are 
no details, therefore, the Muslim woman and the unbelieving woman are 
equal for this purpose. 

In the provision of maintenance the status of both shall be consid-
ered. This feeble servant has to say that this is the investigation of Khassaf 
(God be pleased with him) and the fatwa today is upon this. The mean-
ing in detail is that if they are enjoying financial ease, the maintenance of 
the well off is to be provided, but if the spouses are in financial straits, the 

'Qur'an 65 : 7 
Qur'an 2 : 233 

3This has preceded as a lengthy tradition from Jabir (God be pleased with him). 
Al-Zayla`i, vol. 3, 271. 
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maintenance of those who are hard up is to be provided. Al-Karldi- 
i (God  

bless him) said that the status of the husband alone is to be taken  itito  
account. This is also the view of al-Shafi`i (God bless him). The basis are 
the words of the Exalted, "Let the man of means spend according to his 

e  
means."4  

The reasoning for the first view is the directive of the Prophet (God 
bless him and grant him peace) to Hind the wife of Abu Sufyan, "Take  what is fair from the wealth of your husband what is sufficient for you and 
for your child."' In this he considered her status and that is the underlying 
figh. Maintenance is obligatory in accordance with what is sufficient and 
a poor woman does not need the maintenance of those who enjoy finan-
cial ease. Accordingly, the meaning of excess does not apply. As for the 
text, we give a ruling according to what it requires and the requirement is 
that he is to pay according to what is within his capacity at the time and 
the remaining becomes a debt attached to his liability. The meaning of 
the word ma`ruf in the text is "the average," and that is obligatory. This 
elaborates that there is no meaning in the fixing of the quantity as has 
been held by al-Shaftl (God bless him) saying that for the well off it is 
two mudds, for the person in financial straits it is one mudd, while for 
one having reasonable means it is one and one-half mudd. The reason is 
that what is made obligatory by way of being adequate does not admit of 
quantification according to the spar` (law). 

If she refuses to submit herself to her husband until she is paid her 
dower, she is still entitled to maintenance, because she refused on the 
basis of a right. Thus, the absence of being restrained is due to a cause 
that originated with him, therefore, the right is deemed not to have been 
lost. 

If the woman goes away, she is not entitled to maintenance until she 
returns to his house, because the loss of confinement is due to her. If 
she returns the confinement will be renewed and maintenance will be 
revived. This is distinguished from the situation where she refuses to have 
sexual intercourse while remaining in her husband's house as confine-
ment persists and the husband is able to coerce her to have intercourse.' 

'Qur'an 65 : 7 
'It has been recorded by all the sound compilations, except al-Tirmidhi. 

vol. 3, 271. 
6This is being considered marital rape today. 

If she is a minor with whom intercourse is not undertaken, then 
there is no maintenance for her, because the denial of cohabitation is due 
to a cause found in her. Obligatory confinement is such that it becomes 

a  means to the entitled purpose through marriage and that is not found 

here, as distinguished from the case of a woman who is ill, which we will 

elaborate. Al-Sharfi'i (God bless him) said that she is entitled to mainte-
nance for he considers her the subject-matter of ownership as is the case 
with an owned slave woman through lawful ownership. We maintain that 
the dower paid is compensation for ownership, and two counter-values 
cannot be combined for one counter-value, thus, she has dower and not 

maintenance. 
If the husband is a minor who is not old enough to have intercourse, 

while she is grown up, she is entitled to maintenance from his wealth. 

The reason is that submission is complete on her part and the inability is 
from his side and he is deemed equivalent to the husband with an ampu-
tated organ or one who is impotent. 

If a woman is imprisoned for non-payment of a debt, there is no 
maintenance for her. The reason is that loss of confinement to the house 
is due to her because of the demand by the creditor. If it is not due to her 
as when she is unable to pay, the cause is still not due to him. Likewise, 
when she is forcefully abducted by a man who flees with her. According to 
Abu Yasuf (God bless him) she is entitled to maintenance, but the fatwa 
today is according to the first view. The reason is that the loss of confine-
ment is not due to him so the confinement may be determined to persist. 
Likewise if a woman proceeds on liajj with a mahram, because the loss 
of confinement to the house is due to her. It is narrated from Abu Yasuf 
(God bless him) that she is entitled to maintenance, because undertaking 
a definitive obligation amounts to an excuse, however, he is obliged to pay 
the maintenance of one resident and not that of one going on a journey, 
for she is entitled to that alone. If the husband travels with her for hajj 
she is entitled to maintenance by agreement. The reason is that confine-
ment continues with her being in his control, but the maintenance of the 
resident is due and not that of one on a journey, nor is rent due on the 
basis of what we said. 

If she falls ill in the house of the husband, she is entitled to main-
tenance. Analogy dictates that there be no maintenance for her, because 
illness prevents intercourse, as there is loss of confinement for purposes 
of intercourse. The reasoning underlying istiiisan is that the husband can 
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come close to her and touch her and she looks after the house 
prevention is due to an obstacle that is similar to menstruation.s an

Accdothdi: 

falls ill, maintenance is obligatory due to the realisation of submissio
n_ 

ing to Ab5 Yasuf (God bless him) if she submits herself and thereafter 

however, she falls ill and then submits herself, it is not obligatory, because  
submission was not sound. The jurists said that this is good (as t'hs- -e  i 	a , s.i 	n)  
and in the Book are statements that indicate this. 

The husband, if he is well off, is obliged to pay maintenance for 
her as  

well as for her servant. The meaning here is the elaboration of the main-
tenance of the servant. Consequently, it is stated in some manuscripts, "It 
is made obligatory for the husband, if he is well off, to pay the mainte-
nance of her servant:' The construction placed on this is that providing  
adequately for her is obligatory. Providing for the servant is part of giving 
her adequately as it is necessary for her to have one. 

Maintenance for more than one servant is not to be made obliga-
tory. This is the view according to Abu Hanifah and Muhammad (God 
bless them). Abu Yusuf (God bless him) said that it is to be made oblig-
atory, because she needs one servant for household chores and another 
for dealing with matters outside the house. The two jurists argue that 
the same person can look after both tasks, therefore, there is no need for 
two persons. The reason is that if he were to meet her needs himself it 
would be deemed sufficient, likewise if one person were to stand in his 
place. They said that the financially well off husband is obliged to provide 
the same maintenance for the servant that a husband in financial straits 
provides for his wife, which is the minimum subsistence. His statement 
in the Book, "If he is enjoying financial ease," is an indication that there 
is no obligation to pay the maintenance of a servant if he is in finan-
cial straits. This is a narration of al-Hasan from Abu Hanifah (God bless 
him), which is the correct view as distinguished from what Muhammad 
(God bless him) said. The reason is that the obligation upon the hus-
band in financial straits is to pay the minimum subsistence and this is 
one where the wife serves herself. 

If a person is unable to pay his wife's maintenance, they are not to 
be separated rather it will be said to her, "Borrow against the liability of 
your husband." Al-Shafi`i (God bless him) said that they are to be sep-
arated, because he has failed to retain her in an equitable way. The gad: 

stands in his place in pronouncing the separation, as is the case of the 
person with an amputated organ or the impotent person. In fact, this 
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case has a higher priority for separation, because maintenance is a much 
stronger thing. Our argument is that (by separation) his right stands 
annulled and her right is delayed. The first is stronger with respect to 
injury, and this (the lesser injury) is so as maintenance becomes a debt 

imposed by the qadi, thus, it can be recovered in the next period. The 
loss of a right to wealth is subservient in the case of marriage and is not 
attached to what is the main purpose, which is procreation. The benefit of 
the instruction to raise a loan, along with judicial support, is that she can 
transfer the claim of the creditor to the husband. If, however, the raising 
of the loan is without the directive of the qadi, the debt will be claimed 
from her and not the husband. 

If the gad/ awards her the maintenance of a person in financial 
straits, but then he becomes financially well off after which she files a 
claim for more, the maintenance of one in financial ease is to be com-
pleted for her. The reason is that maintenance varies with financial ease 
and hardship, and what he awarded was maintenance that is not obliga-
tory (now), thus, if the husband's financial status changes, she has a right 
to demand her full right. 

If the husband does not provide her with maintenance for a cer-
tain period, and she demands this maintenance from him, then there 
is nothing for her, unless the qadi had determined maintenance for her 
or if she had made a settlement with the husband for part of the past 
maintenance, in which case the qadi will award her the past mainte-
nance. The reason is that maintenance is a grant in our view and not a 
counter-value, as has preceded, therefore, the obligation is not strength-
ened except through adjudication. It is just like a gift, which does not 
become obligatory except by a strengthening factor and that is posses-
sion. Settlement (sun?) has the same status as adjudication, because his 
authority over himself is stronger than the authority of the qadi over him. 
This is distinguished from dower, which is a counter-value. 

If the husband dies after an award of maintenance is pronounced 
against him, and several months pass, the claim of maintenance lapses. 
Likewise if the wife dies. The reason is that maintenance is a grant and 
grants lapse on account of death, just as a gift becomes void with death 
prior to taking possession. Al-Shafi`i (God bless him) said that it is con-
verted into a debt prior to adjudication and is not extinguished because 
of death. The reason is that it is a counter-value in his view, and is to be 
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treated like all other debts. The response to this we have already elabo. 

rated. 
If he grants her in advance the maintenance of a year, that is, hastens  

payment, and thereafter dies, nothing is to be recovered from her. This 
is the view according to Abu 1-janifah and Abu Yfisuf (God bless them). 
Muhammad (God bless him) said that the maintenance of the period 
that has passed is to be calculated and the remainder is to be credited 
to the (estate of the) husband. This is also the view upheld by al-Shafi'i 
(God bless him). The same disagreement governs clothing, because the 
wife has hastened it as a counter-value in conformity with what is due 
to her as a result of confinement to the house. The entitlement stands 
annulled due to death, therefore, the counter-value is diminished in the 
same ratio, just like the subsistence paid to the qadi and the grants made 
to the fighters. The two jurists argue that it is a grant and it is followed 
by possession. There is no recovery of grants after death as their hukm 
(legal effect) stands terminated, as in the case of a gift. Consequently, if 
the maintenance is lost without having been consumed by the woman, 
it is not to be recovered from her on the basis of consensus (ijma`). It is 
related from Muhammad (God bless him) that if she takes possession of 
the maintenance of a month or what is less nothing is to be recovered 
from her as it is insignificant and takes the rule of what is consumed 
currently. 

If a slave marries a freewoman then her maintenance becomes a debt 
for which he can be sold. The meaning is that if he marries her with the 
permission of the master. The reason is that it is a debt that becomes 
obligatory as his liability due to the existence of its cause. Its existence 
becomes evident with respect to the master, therefore, it becomes linked 
to his slave like the debt of trade in relation to the slave authorised to 
trade. It is up to him to ransom him with payment, because the wife's 
right is attached to maintenance and not to the corpus of the slave. If the 
slave dies, the claim is extinguished. Likewise if he is killed according to 
the authentic narration, because it was a grant (and not a debt). 

If a freeman marries a slave woman and her master lets her stay 
with him at his house, then he is liable for maintenance, because con-
finement to the house stands realised. If he does not permit her to stay 
with the husband then there is no maintenance, due to the absence of 
confinement. Permission to stay with the husband is where he leaves her 
alone at the husband's residence and does not employ her for services. If 
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he employs her after letting her stay there, maintenance is extinguished, 
because confinement is lost. Letting her stay exclusively with the husband 

ever, the woman serves the master occasionally without his employing 
her, maintenance is not extinguished for he did not employ her so as to 

amount 	
he to her return. T mudabbarah (to set fre upon the death of 

the master) and the slave mother are like the 

be  
married

e 
 slave woman in this 

respect. Allah, the Exalted, knows what is correct. 

is not binding on him in the case of marriage, as has preceded. If, how-

76.1 RIGHT TO RESIDENCE 

It is the liability of the husband to make her reside in an independent 
house in which there is no one else who belongs to his family, unless 
she chooses that herself. The reason is that residence is part of what 
is deemed adequate for her, therefore, it is obligatory like maintenance. 
Accordingly, Allah has made it obligatory along with maintenance. If the 
Almighty has made it obligatory as her right, then he has no right to 
make her share it with another. The reason is that such sharing is injuri-
ous for her as she cannot be carefree about her things, it prevents her free 
interaction with her husband as well as from cohabitation. The exception 
is where the woman chooses this herself for then she is agreeing to the 
reduction of her rights. 

If he has a child from another, the husband does not have the right 
to make it reside with her, due to what we have elaborated. If he makes 
her reside in a room within a house, where it can be closed it would be 
sufficient as the purpose has been achieved. 

He has a right to prevent her parents, children from another man, 
and her relatives from visiting her in her house. The reason is that the 
residence is in his ownership and he has a right to prevent entry into 
his property. He is not to prevent them (her relatives) from looking at 
her and to speak to her at any time they choose, as that will amount to 
the severing of the womb. In letting them do so there is no injury being 
caused to him. It is said that he is not to prevent them from visiting her or 
speaking to her, but he may prevent them from staying on and constant 

said 
	h  ,be is nottt oheir prolonged stay and speech is detrimental. It is also 

ad that 
 

the  number 
   themi s  from 

Linked 

prevent her from going out to visit her parents nor to 
lion vitso nitoingeher each Friday. In the case of other persons, 

year. 
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If the husband disappears and he has wealth that is in 

The reason is that when he acknowledged the existence of marriag
e  

ing husband, the minor children and his parents. Likewise if it ' 
knowledge of the Teich even though the man (in possession) denies 

11 

possession 

 
r a—getss:  

of another, who acknowledges it as well as the marriage contract, the 
gad' is to award maintenance from this wealth for the wife of the ft,. 

ar 	a well as the deposit, he acknowledged that she is entitled to take it, because 
she has a right to take from the wealth of her husband without his con-
sent. The acknowledgement of the person in possession is admissible 
against him (the husband), especially in this case. If he denies either of the 
two facts, the testimony of the woman will not be admissible against him, 
(the custodian), because the custodian is not a party in the issue of estab-
lishing the relationship of marriage against him nor is the woman a party 
in proving the rights of the person missing. If this (marriage) is estab-
lished in his case, the proof will also operate against the missing person. 
Likewise if the wealth in his possession is held by way of mudarabah. The 
same response is given in the case of a debt. All this applies if the wealth 
is of a type that can be claimed through her right, like dinars, dirhams, 
food or clothing that is suitable for her right. If, however, the wealth is of 
another species, maintenance is not to be awarded as for that he will need 
to sell the goods, and the wealth of the missing person cannot be sold by 
agreement. In fact, according to Abu Hanifah (God bless him) it cannot 
be sold even in the case of one present, therefore, the same applies to one 
absent. As for the two jurists, the reason is that he adjudicates against the 
person present when he is denying it, but he cannot adjudicate against a 
person absent for he does not know whether he is denying it. 

He said: He is to take a surety from her for the amount paid, in the 
interest of the person absent, because it is possible that she has already 
taken the maintenance or her husband has divorced her and her waiting 
period is over. He (the Author) distinguished between this case and the 
case of the inheritance when it is divided between the heirs in the presence 
of witnesses (confirming them as heirs) and they have not said that they 
know of another heir. In such a case a surety is not obtained according to 
Abu Hanifah (God bless him). The reason is that in this case the person 
for whom surety is taken is unknown, while in this case he is known, and 
it is the husband. She is also required to take the oath by Allah for what 
she is paid to preserve the interest of the missing person. 
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He said: He (the qadi)is not to award from the wealth of the missing 
person, except to these persons. The distinction is that the maintenance 
of these persons becomes due prior to the award by the qadi, therefore, 
they have the right to take prior to adjudication by the qadi. It is as if 

the award of the qadi is additional support for them. As for other near 
relatives, their maintenance becomes due through the award of the qadi 

as it is a matter that is subject to ijtihad, and passing a judgement against 
a person who is absent is not permitted. 

If the qadi is not aware of her being his wife, when the person hold-
ing the wealth does not acknowledge it either, and she brings witnesses to 
prove she is his wife, or if he has not left any wealth and she brings wit-
nesses to prove marriage so that the qadi may award maintenance against 
the missing person and direct her to raise a loan for the purpose, then 

the qadi is not to adjudicate all this, because it amounts to adjudicating 
against a missing person. Zufar (God bless him) said that he is to adju-
dicate this matter as it is for the preservation of her interest, while there 
is no injury in this to the interest of the missing person. If he were to 
reappear and affirm what she has claimed, she will have taken her right. 
If he denies it, he will be made to take the oath, and if he refuses he will 
be affirming her claim. If she were to bring witnesses, her right would be 
established, but if she is unable to do so the surety or the woman will be 
held liable. Today, the qadis act upon this. The qadi awards maintenance 
against the missing person due to the need of the people, and this is a 
matter that is subject to ijtihad. On this issue there are other opinions too 
that have been withdrawn, therefore, these are not mentioned. 

76.2 DIVORCEES, WIDOWS AND OTHER CASES 

If a man divorces his wife, then she has maintenance and residence 
during her waiting period whether the divorce is revocable or irrevo-
cable. Al-Shaftl (God bless him) said that there is no maintenance for 
the woman separated irrevocably, unless she is pregnant. As for the one 
whose divorce is revocable, her nikah still continues, especially in our 
view, for it is lawful for him to have sexual intercourse with her. As for one 
whose divorce is irrevocable, the reasoning underlying his view is based 
upon what is reported from Fatimah bint Qays, who said, "My husband 
divorced me thrice, and the Messenger of Allah (God bless him and grant 
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for the woman whose husband has died due to the lack of ow 
upon ownership. It is for this reason that maintenance is not 

	he has no rights of ownership with respect to her, and maintenance is b 
him peace) did not award me residence or maintenance:'? Further,  
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maintenance:'?

e  

obligator  

based  

This is distinguished from the case where she is pregnant, because tha 
we have identified through the text, which in the words of the Exalted 

t  is, "And if they are pregnant, then spend (your substance) on them mud 
they deliver their burden."' Our argument is that maintenance is in lieu of 
confinement to the house, as we have mentioned, and confinement sub-
sists with respect to the main purpose of nikah, which is procreation. As  
the waiting period is obligatory for the preservation of progeny, it leads to 
the obligation of maintenance due to which she has residence too on the  
basis of consensus (ijma(). It is as if she has become pregnant. The tra-
dition of Fatimah bint Qays was rejected by `Umar (God be pleased with 
him). Thus, he said: "We will not cast aside the Book of our Lord nor the 
Sunnah of our Prophet for the statement of a woman about whom we 
do not know whether she is telling the truth or is lying, has retained it in 
memory or forgotten. I heard the Messenger of Allah (God bless him and 
grant him peace) saying, 'For the woman divorced thrice is maintenance 
and residence as long as she is in her waiting period.' "9  Her tradition was 
also rejected by Zayd ibn Thabit, Usarnah ibn Zayd, Jabir and `A'ishah 
(God be pleased with them all). 

There is no maintenance for the woman whose husband has died. 
The reason is that her confinement is not due to the right of the husband 
rather it is due to the right of the law (shar`), and her staying confined is 
worship on her part. Do you not see that identification of the vacation of 
the womb is not taken into account in this so that taking note of men-
struation is not stipulated in her case. Accordingly, maintenance is not 
made obligatory for her. Further, maintenance becomes due in phases, 
and he has no ownership after death, thus, it cannot be imposed on the 
ownership of the heirs. 

In the case of each separation that occurs due to an offensive act of 
the woman, like apostasy or kissing the son of the husband (stepson), 
there is no maintenance for her. The reason is that she has confined 

7
It is recorded by all the sound compilations, except al-Bulchari. Al-Zayla`i, 272. 

8Quean 65 : 6 

"It is also reported by others and is recorded by Muslim. Al-Zayla`i, vol. 3, 273. 
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herself without lawful right, and it is as if she has become rebellious. 
This is distinguished from the case of dower after consummation of mar-
riage, because submission is found through intercourse in lieu of dower. 
It is also distinguished from the case where separation has occurred on 
account of her, but without an offence, like the option of emancipation 
or the option of puberty as well as separation due to lack of proportional 
status. The reason is that in such a case she has confined herself due to a 

right, and such a case does not extinguish maintenance, like the situation 
where she keeps herself confined for obtaining her dower. 

If he divorces her thrice and then, God forbid, she becomes an apos-
tate, her maintenance is extinguished, but if she lets the son of her 

husband have physical access to her, she is entitled to maintenance. The 
meaning here is that she lets him have access to her after divorce, because 
separation occurs due to the three repudiations. Apostasy and and phys-
ical involvement have no operation in this case, except that the apostate 
female is kept in confinement till she repents. There is no maintenance 

for one confined, and one who has physical contact is not kept in con-
finement. It is for these reasons that the distinction is found. 

76.3 MAINTENANCE OF MINOR CHILDREN 

The maintenance of minor children is the liability of the father and no 

one else participates in this with him, just like no one else participates 
with him in the maintenance of the wife. This is due to the words of the 
Exalted, "But he (the father of the child) shall bear the cost of their food 
and clothing on equitable terms."' The rnawit-al lahfi is the father. 

If the child is breast-fed, then the mother is not obliged to breast-feed 
him, due to what we elaborated that adequate subsistence is the liability 
of the father. The wages of breast-feeding are like maintenance. Further, 
the reason is that she is probably not able to do so due to an inability 
found in her, therefore, compelling her to do so has no meaning. It is 
said in the interpretation of the words of the Exalted, "No mother shall 
be treated unfairly on account of her child,' that she is obliged to do so 
despite her reluctance. This is what we have mentioned as an elaboration 
of the rule, which means that if someone is found who will breast-feed 

'°Qur'an 2 : 233 

'Qur'an 2 : 233 
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the child. If, however, no one is found to feed the child, the moth
er  is  be compelled to feed the child for the survival of the child and itsl

storse.° He said: The father is to hire the woman who will feed the child 
r  the mother is. As for the hiring by the father, it is so because hirw s 

s

.1.1:,e  his duty. His statement "where the mother is" means if she so d

e 

 . ing 
bringing up the child is her responsibility. 

If he hires her to feed his child when she is his wife or one 
who is undergoing the waiting period on account of him, then this is not valid

.  The reason is that feeding is her moral obligation. Allah, the Exalted, has 
said, "The mothers shall give suck to their offspring,' unless she offers 
an excuse due to the possibility of her inability. If she undertakes it for 
wages, her ability to do so becomes apparent when the act is obligatory 
upon her. Thus, taking wages for such an act is not permitted. In the case 
of a woman undergoing the waiting period after a revocable divorce, this 
is the position according to a unanimous narration (from our jurists), 
because the marriage subsists. Likewise there is one narration about the 
woman separated irrevocably. In another narration it is said that hiring 
her is valid, because the marriage stands dissolved. The reasoning of the 
first narration is that the marriage subsists for purposes of some ahlcam,' 3  

If he hires her when she is still married to him or is in the waiting 
period for feeding a child of his from another woman, it is valid, because 
it is not part of her duties. If her waiting period is over and then he hires 
her, that is, for the feeding of his child it is valid, because the marriage is 
dissolved in all respects and she is now like a stranger. 

If the father says: "I will not hire her (the mother)," and brings 
another woman, but then the mother agrees on similar wages or without 
wages, then she has a greater right to feed the child. The reason is that 
she has more love for the child and the welfare of the child requires that 
he be given to her (for nursing). If, however, she demands higher wages, 
the father is not to be compelled to hire her, in order to avoid loss to the , 

father. It is this that has been indicated by the words of the Exalted, No 
mother shall be treated unfairly on account of her child, nor the father on 
account of his child,"34  that is, by making it binding upon him to accept 
her on wages higher than those of a stranger. 
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The maintenance of a minor is obligatory upon the father even if 
he differs from him with respect to religion just like the maintenance of 
the wife is obligatory upon the husband even if she professes a different 

faith. As for the child, it is due to the unqualified meaning of what we 
have recited. Further, he is a part of him and is like himself in meaning. 
As for the wife, the basis is that the cause is the valid contract of marriage 
and because maintenance is in lieu of confinement, which has been estab-
lished through the valid contract. The contract between a Muslim man 
and an unbelieving woman is valid giving rise to confinement, therefore, 

maintenance becomes obligatory. 
In all the cases that we have mentioned, maintenance is obligatory 

upon the father where the minor does not have wealth of his own. If, 
however, he does have wealth then the rule is that the maintenance of a 
human being is from his own wealth whether he is a minor or a major. 

76.4 MAINTENANCE FOR PARENTS AND GRANDPARENTS 

A man is under an obligation to spend on his parents, his grandfathers 
and grandmothers, if they are poor, even if they profess a different faith. 
As for the parents, it is based upon the words of the Exalted, "Bear them 
company in this life with justice (and consideration)."'' The verse was 
revealed in the case of unbelieving parents. It is not part of justice and 
fairness to live enjoying the blessings of Allah and to leave them to die of 
hunger. Likewise for the grandfathers and grandmothers for they too are 
like fathers and mothers. It is for this reason that the grandfather stands in 
the place of the father at the latter's death. Further, they were the cause of 
his life and that gives rise to their survival with the same status as parents. 
Poverty is stipulated, however, as the possession of wealth lends greater 
priority to the obligation of maintenance from their own wealth as com-
pared to its obligation from the wealth of another. Maintenance is not 
prevented due to a difference in religion on the basis of what we have 
recited. 

Maintenance does not become obligatory with a difference in reli-
gion, except for the wife, parents, grandfathers, grandmothers, children 
and grandchildren. As for the mother it is due to what we have recited 

':Qur'an 2 : 233 
'3

WhiCh are the waiting period and the obligation of providing residence. 
'Qur'an 2 : 233 

15QUeall 31 : 15 
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and that it is obligatory due to a valid contract that leads to her 
ment as a duty that has a purpose. All this is not related toa c°:base.  

religion. As for the others, because being a part is established 

and  the prevent s  
part of a man is like the man himself, just as it does not 	ent on himself due to his unbelief, it does not prevent the maintenan

ce  of hg part. The exception is that if they are the enemy, their maintenance is n

ot  
obligatory on a Muslim even when they have come over on safe-custody 
(nman). The reason is that we have been prohibited to be kind to those 
who fight with us due to our din. 

The Christian is under no obligation to provide maintenanc
e  for his Muslim brother, likewise a Muslim is under no obligation to provide 

maintenance for his Christian brother. The reason is that maintenance 
is linked to inheritance by the text as distinguished from manumission 
through ownership for it is annulled due to kinship and being in the pro-
hibited degree of marriage on the basis of a tradition.' Further, kinship 
gives rise to a bond that is further strengthened with the similarity of reli-
gion. The continued ownership (of relatives) is stronger in cutting off the 
bonds of the womb than the non-payment of maintenance. Accordingly, 
we have adopted for what is stronger the true underlying cause ('illah), 
and in the case of the lesser case the `illah that strengthens. It is for this 
reason that the distinction is made. 

No one is to participate with the child in the provision of mainte-
nance for his parents. The reason is that they have priority in the wealth 
of the child on the basis of a text, while they do not have such priority in 
the wealth of another, and also because the child is the closest person to 
them, thus, he is the first from whom their maintenance is claimed. The 
obligation falls equally upon the males and females according to the most 
authentic narration (zahir al-riwayah), which is correct as the meaning 
includes both. 

Maintenance is due for each relative within the prohibited degree of 
marriage if such relative is a poor minor, or is a poor major woman or 
is a major male who is poor and has a chronic illness or is blind. The 
reason is that maintaining the bond of the womb is obligatory in the case 
of close relatives and not distant relatives, and the distinguishing factor 
is that they be in the prohibit d degree egree of marriage. Allah, the Exalted, 

It is recorded by al-Nasal to the effect that whoever comes to own a relative in the  
702. prohibited degree of marriage, such relative is set free on his account. Al-APIL vol. 5,  

BOOK 	
'DIVORCE 

has said, "An heir shall be chargeable in the same way. "17  In the recitation 

of Abd Allah ibn Mas`fid (God be pleased with him), "An heir within 
the prohibited degree of marriage shall be chargeable in the same way." 
Thereafter, it is necessary that attributes like need, minority, and being a 
female be found. Chronic illness and blindness are signs of need due to 
the existence of the inability. One who is able to earn is well off due to 
his earning as distinguished from the parents as the labour of earning is 
linked with them. The child is commanded to eliminate injury to them, 
therefore, maintenance is made obligatory despite their ability to earn. 

The share of maintenance is in proportion to the share of inheritance 
and the person will be compelled to pay it. The reason is that mentioning 
the heir in the text is an indication for considering the (share in) inher-
itance. Further, liability is in proportion to revenue, while compelling is 
for the satisfaction of the right of one to whom it is due. 

The maintenance of a major daughter and a son, who is chronically 
ill, is upon the parents in thirds: on the father is two-thirds and on the 
mother one-third. The reason is that inheritance is due to them in this 
proportion. This feeble servant says: This is what is related through the 
narration of al-Khassaf and al-Hasan (God bless them). In the ?ahir al-

Riwayah the entire liability is that of the father due to the words of the 
Exalted, "But he (the father of the child) shall bear the cost of their food 
and clothing on equitable terms."' Here the chronically ill is like a minor 
child. The distinction on the basis of the first narration is that the author-
ity of wilayah and the burden of support are gathered in the father so 
much so that he is liable for his sadaqat al-fitr (amount due on id al-fitr), 

therefore, maintenance is also made specific to him. The major child is 
not like them due to the lack of wilayah in his case, therefore, the mother 
participates in this with him. For persons other than the father, the ratio 
of inheritance is taken into account, so that the maintenance of the minor 
is upon the mother and the grandfather in thirds, while the maintenance 
of the brother in financial straits is upon various sisters who are well off in 
fifths in accordance with inheritance, except that what is considered is the 
eligibility for inheritance on the whole and not its actual disbursement. 
Thus, if the person in financial straits has a maternal uncle and the son of 

"Qur'an 2 233 
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a paternal uncle, his maintenance is upon the maternal uncle, while 
  his inheritance goes to the son of the paternal uncle. 

Their maintenance (close relatives) is not due when there is a diff
er., 

ence of faith, due to the annulment of the legal capacity for inheritance 
as that must be taken into account. 

Maintenance is not obligatory on the poor man, because it ' 
is made obligatory for strengthening the bonds of the womb and he is entitled to it 

himself so how can the obligation be demanded from him? This is distin-
guished from the maintenance of the wife and his minor child, because he 
made it binding upon himself by going ahead with the contract, because 
interests are not secured without it, and in such a case difficult finan-
cial straits do not operate. Thereafter, financial ease is determined on the 
basis of the nisab, according to what is narrated from Abu Yiisuf (God 
bless him). According to Muhammad (God bless him) it is determined by 
what is in excess of maintenance for himself and his family for a month 
or by what is surplus over this through his permanent and daily earning. 
The reason is that what is taken into account in the case of the rights of 
individuals is the ability and not the nisab, as that is for financial ease. The 
fatwa today is on the first view where the nisab is the nisab that prevents 
sadaqah (payment of zakat). 

If the missing son has wealth, the maintenance for the parents is to 
be awarded from it, and we have already elaborated the reasoning under-
lying this. 

If his father sells his goods to recover his maintenance, it is permit-
ted, according to Abu Hanifah (God bless him), and this is based upon 
istihsem. If he sells his immovable property, it is not permitted. In the 
opinion of the two jurists, it is not permitted to sell such property, and 
this is based upon qiyas. The reason is that he has no authority (wilayah ) 
over him as it was terminated on the son's attaining puberty, therefore, he 
does not possess such authority even during his presence. Consequently,  
he does not possess the authority to sell for any kind of debt except that 
of maintenance. Likewise, the mother does not possess such authority. 
According to AbC.i. Hanifah (God bless him), the father has the author-
ity to preserve his son's wealth when he is missing. Do you not see that 
the wasi has such authority, therefore, the father has greater priority for 
such authority due to the bond of affection. The sale of movable property 
falls within the authority of preservation, but immovable property is not 
like this as it stands protected on its own. This is distinguished from the 
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case of relatives other than the father, for they have no authority at all 
to undertake transactions for him during his minority nor do they have 
authority of preservation after his majority. If the sale by the father is 
permitted and the price is of a species that is suitable for his right, which 
is his maintenance, he has a right to recover it from the price. It is just 
like selling the movable and immovable property for the minor, which is 

permitted due to complete wilayah, and then recovering his maintenance 

from it as it is a species compatible with his right. 

If the parents hold wealth belonging to the missing son and they 
spend on themselves from it, they are not to be held liable for com-
pensation, because they have satisfied their claim as their maintenance 
becomes obligatory prior to adjudication, as has preceded. They have 
taken a species compatible with their right. 

If a stranger holds his wealth and he pays their maintenance with-
out the permission of the qadi, he is held liable. The reason is that he 
has undertaken a transaction in the wealth of another without author-
ity, because he is a deputy merely for safe-custody of the wealth. This is 
distinguished from the case where the qadi orders him to do so, as his 
directive is binding due to his general authority. When he is held liable, 
he cannot have recourse to the person who took possession of the wealth, 
as he came to own it through daman and it is as if he made a donation. 

Where the qadi makes an award of maintenance for the child, par-
ents, and the next of kin, and a certain period passes over such award, 
it lapses. The reason is that the maintenance of these persons becomes 
obligatory to meet a need and is not due when financial ease exists, and 
such ease is found with the passage of time. This is distinguished from 
the maintenance of the wife, when the qadi makes an award, because that 
is obligatory even with financial ease, and is not extinguished with the 
attainment of financial ease in the past days. 

The exception is where the qadi has allowed (the relatives) to raise a 
loan in the person's name. The reason is that the qadi has general author-
ity and his order becomes the order of the missing person, thus, the debt 
becomes his liability that does not lapse with the passage of time. Allah, 
the Exalted, knows what is correct. 
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76.5 MAINTENANCE FOR SLAVES 

The master is under an obligation to spend for the mraom'teenta(nGcoed 

bless 
slave woman and male slave, due to the words of the Prophet 

 

him and grant him peace) about slaves, "They are your brothers whom 
Allah, the Exalted, has made to fall under your authority. Feed them 
of what you eat and clothe them out of what 	

out 
you wear, and do not tor- 

ment the servants of Allah."'9  
If he refuses to do so and they have a means of earning, theynswhlotthuleirid 

earn and spend on themselves, because in this is the securing of inter- 
ests of both sides, as it will keep the owned slave alive and rem 

	
• • 

the ownership of the master. 
If they do not have a means of earning like a slave who is chronically 

ill or a slave girl whose services are usually not let out on hire then the 
master will be compelled to sell them. The reason is that they are eligi-
ble for maintenance, and in their sale is the satisfaction of their right as 
well as the survival of the right of the master by substitution (the price). 
This is distinguished from the maintenance of the wife as that becomes a 
debt that can be delayed. The maintenance of the slaves does not become 
a debt, and is annulled. It is also distinguished from the remaining ani-
mal species, because they are not eligible for maintenance, therefore, the 
owner cannot be compelled to spend on them, except that he has been 
ordered to do so with respect to what is between him and Allah, the 
Exalted. The reason is that the Prophet (God bless him and grant him 
peace) has prohibited the tormenting of animals, and this occurs by not 
spending on them. He also forbade the wasting of wealth, and by not 
spending leads to the wasting of animals. It is narrated from Abu Yusuf 
(God bless him) that the owner is to be compelled, however, the correct 
view is the one we have stated. Allah knows best. 

'"It is recorded by al-Bukhari and Muslim. Al-Zaylal, vol. 3, 276. 
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Chapter 77 

The Legal Status of Emancipation 

Emancipation is a transaction that is recommended. The Prophet (God 
bless him and grant him peace) said, "If any Muslim emancipates a 
believer, Allah will protect from the Fire each limb of his for each limb of 
the person set free."' It is for this reason that they deemed recommended 
that a man emancipate a male slave, and a woman set free a female slave 
so that the comparison of limb for limb may be realised. 

The Author (God be pleased with him) said: Emancipation is valid on 
the part of a freeman, who is major and sane, with respect to his own-
ership. Freedom is stipulated, because emancipation is not valid except 
where ownership is found, and owned slaves cannot own. Majority is 
stipulated, because a minor does not possess legal capacity for the trans-
action as it amounts to a manifest loss, and for this reason the wall does 
not have such authority over him. Sanity is stipulated as the insane per-
son does not have legal capacity. Accordingly, if a person who has attained 
puberty were to say, "I emancipated him when I was a minor," his state-
ment will be followed. Likewise if a person who emancipated were to say, 
"I emancipated him when I was insane," where his insanity was manifest, 
and factors existed that negated the likelihood of emancipation. Similarly, 
if a minor were to say, "Every slave that I own will be free when I attain 
puberty," it is not valid, because he does not have the capacity to issue 
a binding statement. It is essential that the slave be in the ownership of 
the emancipating person, thus, if he were to emancipate another person's 
slave such emancipation will not be executed, due to the words of the 

'It has been recorded by all the six sound compilations. Al-Zaylal, vol. 3, 277. 
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Prophet (God bless him and grant him peace), "There is no ernancipa  
tion where one does not own a human being."2. 

 

If a person says to his male slave or to his female slave, 

"Y
ou are free," 

are released" 
or "You are emancipated," or "You are liberated" or "You 
or "I have set you free," or "I have emancipated you:' then he has e
cipated the slave whether or not he had intended emancipation. The 

emancipation reason is that these words are explicit in the meaning of em 	' • 

em an_  

they are employed in the law and in practice for the purpose. Accordingly
, 

the need for intention is eliminated. These forms even when they a-1-; 
meant as reports are employed for the creation of rights in legal transac-
tions on the basis of need, as is the case in divorce, sale and other matters. 

If he says that he meant thereby a false report or meant that he is 
released from work, he is to be deemed truthful morally (not legally), as  
such meaning is probable but he is not deemed truthful legally, because 
the intention opposes the apparent meaning. 

If he were to say to him, "0 Freeman," or "0 Emancipated One," the  
slave is emancipated. The reason is that it amounts to calling someone 
by a name that is explicit as it amounts to summoning the person called 
with the specific description mentioned. This is the actual application. 
It requires the realisation of the attribute in him and is established from 
his side. By proving it he requires its verification, and we shall repeat this 
in what follows, God, the Exalted, willing. The exception is where he has 
named him Freeman and then calls him by that name, because the pur-
pose is naming with his proper name, which is the title he has given him. 
If he calls him in Persian saying, "0 Azad," where he has given him the 
name Hurr, the jurists maintain that he stands emancipated. Likewise, the 
opposite, because it does not amount to calling him by his proper name, 
thus, it will be considered to mean a report about an attribute (freedom). 

Likewise if he says, "Your head is free," "Your face is free "Your neck 
is free," or "Your body is free," or he says to his female slave, "Your vagina 
is free." The reason is that these words are employed to express the mean-
ing of the entire body, and the discussion has preceded in the Book of 

Divorce. 
If he associates emancipation with an undivided part (percentage),  

it applies to that part (and thereafter extends to the whole), and the dis-

agreement about this will be coming up God, the Exalted, willing. IC 

211 has been recorded by Abii Dawad and al-Tirmidhi. Al-Zayla'i, vol. 3, 278- 
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however, he associates it with a specific limb, which does not imply the 
entire body, like the hand or foot, emancipation does not take place in our 
view, with which al-Shafil disagrees, and the discussion has preceded in 

the Book of Divorce where we elaborated it. 

If he were to say, "I do not own you," intending emancipation 
thereby, the slave is emancipated, but if he did not intend it he is not 

emancipated. The reason is that it is probable that he intended, "I do not 
own you for I have sold you," or he intended, "I do not own you for I 
have emancipated you." One of these cannot be identified except through 

intention. 
He (God be pleased with him) said: The same applies to kinyat with 

respect to emancipation. The examples are like his saying, "You have 
moved out of my ownership," "I have no hold over you," "I have no claim 
of slavery over you," and "I have moved out of your way," for this implies 
the negation of a hold over him. Moving out of ownership or moving out 
of the way are probable in the same way for sale and kitabah as they are 
for emancipation, therefore, intention is necessary. Likewise his saying to 
his female slave, "I have let you go," because it is the same as saying, "I 
have moved out of your way," and this is narrated from Abu Yusuf (God 
bless him) as distinguished from the words, "I have divorced you," which 
we will explain in what follows God, the Exalted, willing. 

If he were to say, "I have no authority over you," intending emanci-
pation thereby, the slave is not emancipated. The reason is that the word 
sultan (authority) is an expression for control, and the ruler has been 
called sultan due to his control over the kingdom. Ownership remains 
even with loss of control as in the case of the mukatab slave. This is dis-
tinguished from the words "I have no hold over you," because its negation 
in absolute terms is through the negation of ownership. The reason is that 
the master has a hold over the mukatab, therefore, it implies emancipa-
tion. 

If the master says, "This is my son," and persists in this, the slave is 
emancipated. The meaning of this issue is that if one like him (of his age) 
gives birth to one like him (of his age), but if he does not, then the issue 
is discussed (by al-Quduri) after this. Thereafter, if the slave does not 
have a known ancestry, his paternity will be attributed to him, because 
the authority of claiming on the basis of ownership is established and the 
slave is in need of paternity, therefore, his paternity is attributed to him. 
Accordingly, his emancipation is established for he is linking paternity 
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to the time of conception. If the slave has a well known parentage, his 
 paternity is not established due to the impossibility of this bei

ng 	
s  ,rue, but he is emancipated by acting on the statement in its figurative meat.„„ 

due to the difficulty of acting upon the actual meaning. The 
meanings  8 nings of  

figurative use will be mentioned by us God, the Exalted, willing. 

If he says, "He is my client (tnaw1a)," or "0 my client," the slay • 

cith eft'  

emancipated. As for the first, the term rnawla even though it includes nisciludeed: 
the meanings of "helper," "paternal uncle's son," "authorities in religion;'
"superior and subordinate in emancipation" yet the subordinate iden-
tified here and becomes like a proper name for him. The reason ' 

eliminated. 

the master is usually not given help by his owned slaves, and the  

. 

pater-
nity of the slave is well known, therefore, the first meaning is eli 

egates 

The second and the third are a type of figurative use when the statementn  
requires actual application. Attributing the meaning to the slave 
his being the emancipator, therefore, the meaning of the subordinate 
rnawla is identified and linked to an explicit meaning. Likewise if he says 
to his female slave, "She is my client," on the basis of what we have said. 
If he says that I intended thereby maw/a with respect to religion or that 
he made a false statement, his statement will be deemed truthful for what 
is between him and Allah the Exalted. He will not be deemed truthful for 
purposes of adjudication as it opposes the apparent meaning. As for the 
second, when the subordinate was identified as the intended meaning it 
became attached to the explicit meaning, and calling by an explicit word 
leads to emancipation, as if he had said, "0 Freeman" or "0 Liberated 
Man." Likewise, calling with this word. Zufar (God bless him) said that 
he is not set free through the second meaning as he intended respect like 
saying "0 my master" or "0 my owner." We would say that the statement 
is used in its actual meaning and it has become possible to act upon it in 
distinction from what he has said, because there is nothing in it that is 
specific to emancipation and is, therefore, mere respect. 

If he were to say, "0 my son" or "0 my brother," the slave is not 
emancipated. The reason is that a call is to alert the one called, except 
that when it is through an attribute that is possible for the one calling to 
affirm on his part, it will be for the affirmation of that attribute in the 
one called, so that he can be made to come with that specific attribute,  

as was the case with the statement, "0 hum" as we elaborated. When 

the call is made through an attribute that is not possible for the caller 
to affirm from his side, it is merely a name without the affirmation of  

that attribute in that person due to the obstacle in the way. Sonship is 
not established by calling him so, for if he was created with the sperm of 
another he cannot be his son through such a call, therefore, it is merely 
for identification through a name. It is narrated from Abu Hanifah (God 
bless him) through an isolated report that the addressee is set free with 
these statements, but the reliance is on the authentic narration. 

If he says, "0 son," the slave is not emancipated, because the truth 
is as he has stated that the slave is the son of his father. Likewise, if he 

says, "0 small son" or "0 small daughter," The reason is that this is 
the diminutive form of son and daughter without attributing them to 
himself, and the matter is as he has stated. 

If he says about a male slave, who cannot be born of him, "This is 
my son," he is emancipated according to Abu Hanifah (God bless him). 

The two jurists said that he is not emancipated and that is the opinion 
of al-Shafici (God bless him) as well. These jurists argue that this state-
ment is meaningless in its true application, therefore, it is to be rejected 
and deemed redundant. It is like his saying, "I set you free prior to my 
being created, or your being created." According to Abu Hanifah (God 
bless him), though this statement in its actual application cannot be given 
meaning, it can be given meaning in its figurative sense, because it is a 
report about his freedom from the time he came to own him. The rea-
son is that sonship in the case of slaves is a cause for their freedom either 
by way of consensus or due to the bond of kinship. Using the cause and 
thereby intending the effect in the figurative sense is permitted in usage. 
Further, freedom coexists with (is dependent upon) sonship in the case of 
slaves. Expressing a similarity through a dependent attribute is one way 
of intending the figurative meaning, as has been known, therefore, it is 
to be construed in such meaning in order to avoid redundancy. This is 
different from the case that the jurists have presented as there is no possi-
bility of the figurative meaning in that, therefore, rejection is determined. 
This is distinguished from the case where he says, "I cut you hands," but 
the man takes out both hands and displays them as being sound, then this 
cannot be construed in the figurative sense with respect to an acknowl-
edgement for paying compensation and undertaking it as an obligation, 
even though cutting of the hands is the cause for the obligation of pay-
ing wealth, as cutting by mistake is the cause for the obligation of specific 
damages called arsh. This opposes the meaning of wealth in the unqual-
ified sense in its description insofar as it is imposed upon the 'aqilah to 
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be paid within a period of two years. Establishing all this is not possible 
without actual cutting of the hands. Cutting is not the cause of what 

can  
in its — be established. As for freedom, it does not differ in essence and – legal 

rule, therefore, it is possible to deem it the figurative meaning. 

If he were to say, "This is my father," or "This is my mother" 
_., and  

a person of this age cannot be born to them, then it is the opposite 
of 

 i what we have elaborated. If he were to say about a minor boy, "This 
my  

grandfather," it is said that it is governed by the same disagreement, while  
it is also said that he is not emancipated by consensus, because this state-
ment does not affect ownership except through a link, which is the father, 
and this is not established in his statement. Accordingly, it is not possible 
to deem a figurative meaning with respect to emancipation. This is distin-
guished from paternity and sonship, because they have a direct bearing 
on ownership without an intervening cause. If he were to say, "This is 
my brother," the slave is not to be emancipated according to the Zahir 
al-Riwayah. According to Abu Hanifah (God bless him), he stands eman-
cipated. The reasoning of both narrations we have already explained. If 
he were to say to his male slave, "This is my daughter:' it is said that it 
is governed by the same disagreement, while it is also said that it is gov- 
erned by consensus as the person pointed to is not of the same gender as 
the one named, therefore, the hukm is related to the one named, and she 
is non-existent, therefore, is not taken into account. We have established 
all this in the Book of Nikah. 

If he says to his slave girl, "You are divorced" or "You are irrevoca-
bly separated," or "Put on a veil," and he intends emancipation thereby, 
she is not emancipated. Al-Shafiri (God bless him) said that if he intends 
that then she stands emancipated. Likewise on the same disagreement 
are interpreted all the explicit words as well as figurative meanings (in 
marriage as well as emancipation), according to what their Masha'ikh 
(jurists) (God bless them) have said. Al-Shdfil (God bless him) argues 
that he intended what his words probably imply, because in both types 
of ownership (marriage and slave) there is some compatibility, because 
both types are ownership of something that can be taken into possession. 
As for milk yamin, it is obvious and likewise ownership arising from mar-
riage with respect to the hukm of an `ayn. Consequently, perpetuity is a 
condition for it and limitation by time annuls it. Both statements operate 
to extinguish what is his right, which is ownership. It is for this reason 
that making it contingent through a condition is valid. As for the ahkeini, 

BOOK IX: EMANCIPATION 

they have been established due to a prior cause and that is his being a sub-
ject with legal capacity. It is for this reason that the words emancipation 
and freedom may be used figuratively for divorce. Likewise its opposite. 

In our view, he has intended something that his statement does not 

im
ply as a probable meaning. The reason is that emancipation is a term 

that established greater strength, while divorce removes a restriction. The 
reason is that a slave is associated with inanimate things and with eman-
cipation he is revived with ability. The married woman is not like this for 
she already possesses ability, but the restriction of marriage is an obstacle. 
This obstacle is removed through divorce and the power reappears. There 
is no ambiguity that the first has greater strength, and that the ownership 
of the right hand is superior to the ownership through marriage, there-
fore, its extinction has greater strength too. A word is suitably used in its 
figurative sense for what is lesser in reality, and not for what is superior 
to it. Consequently, it will be prevented in what is disputed and will be 
permitted in what is its opposite. 

If he says to his slave, "You are like a freeman:' the slave is not eman-

cipated. The reason is that the term "like" (mithl) is used for participation 
in some of the attributes in practice, therefore, a doubt is created with 

respect to freedom. 
If he were to say, "You are nothing but a freeman," the slave stands 

emancipated, because an exception for a negative meaning establishes the 
positive meaning with emphasis, as is the case with the kalimat shahadah 
(There is no God, but God). 

If he says, "Your head is the head of a freeman," he is not eman-
cipated, because it is a comparison by eliminating the letter used for 
comparison.' If he says, "Your head is a free head," the slave is eman-
cipated. The reason is that this establishes freedom in his being, because 
the head is an expression for the entire body. 

77.1 SLAVE RELATIVES 

If a person comes to own a relative in the prohibited degree of marriage, 
the slave is emancipated on his account. This is a report4  related from 
the Prophet (God bless him and grant him peace), "Whoever comes to 

'That is, the character kaf, to say ka-ra's. 
41t is related by al-Nasa'i in his Sunan. Al-Zayla`i, vol. 3, 278. 
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own a relative in the prohibited degree that relative is emancipatees This  
tradition in its generality includes each relative permanently prohibited 
for marriage whether it is by birth or otherwise. Al-Shafil (God hi

e  : him) opposes us in those who are not related by birth. He argues  
that th e proof of emancipation without the consent of the owner is negat

ed by  
qiyas or it does not require it. Brotherhood and what resembles it is les 
than kinship by birth (that is, between parents and children), therefore, 
prevents linking with them or reasoning leading to it. It is for this reason 
that mukatabah within a mukatabah is not allowed for other than those 
related by kinship of birth,' when it is not disallowed for those related by 
birth. 

We rely on what we have related and also on the argument that he has 
come to own a relative whose relationship is effective in prohibiting mar-
riage, therefore, such relative is emancipated on his account. In fact, this 
is effective in reality and kinship by birth is to be rejected (for this pur-
pose), because it is this for which the strengthening of the bond has been 
made obligatory and its severing is prohibited so much so that mainte-
nance becomes obligatory and nikaly prohibited. There is no difference 
if the owner is a Muslim or an unbeliever in the deir al-Islam due to the 
generality of the underlying cause (`illah). The mukatab when he buys his 
brother or other such relative, the relative does not become a mukatab as 
he does not have complete ownership that can enable him to emancipate 
him, and the obligation is linked with the ability to undertake the act. 
This is distinguished from kinship by birth, because emancipation (of 
the entire family) is one of the purposes of kitabah. Accordingly, the sale 
of such a relative is prohibited and the slave is set free in order to realise 
the purposes of the contract. It is narrated from Abu Hanifah (God bless 
him) that even the brother will be part of the mukatabah. This is the view 
of the two jurists as well. Accordingly, we are obliged to prevent sale. This 
is distinguished from the case where he comes to own the daughter of 
his paternal uncle when she is also his sister through rada` (foster-sister), 

i because the prohibition is not established through kinship. A minor s 
deemed eligible for such emancipation and likewise an insane person so 
that a close relative is emancipated on their account when they come to 

'It is related by the compilers of the four Sunan. AI-Zayldi, vol. 3, 279. 
6This means that if a mukatab slave who is paying in instalments for his freedom 

comes to own his father, the father is also treated as part of the mukatabah. This does 
not apply if he comes to own his brother. 

own  him, because here the right of the individual is involved and this 

resembles maintenance. 
If a person emancipates a slave for the sake of Allah, or for Satan, 

or for an idol, the slave stands emancipated, due to the issuance of the 

essential element (rukn) of emancipation from one who has the legal 
capacity to do so with respect to the subject-matter. The words for near-
ness, "for the sake of," with respect to the first case (where it is for Allah) 
is an excess and its absence with respect to the other two cases does not 

cause any disturbance. 
Emancipation by one coerced to do so or one in a state of intoxica-

tion takes effect, due to the issuance of the essential element from one 
with legal capacity with respect to the subject-matter (slave) as is the case 
in divorce, and we have elaborated this earlier. 

If he makes emancipation contingent upon ownership or another 
condition, it is valid as in the case of divorce. As for ownership, there 

is a disagreement with al-ShafiI (God bless him), and we elaborated this 

in the Book of Divorce. As for making it contingent with a condition, the 
reason is that it amounts to relinquishment (isqat), therefore, associating 
it with a condition is valid as distinguished from other types of owner-
ship, as has been known within its own discussion. 

If the slave of an enemy moves over to our territory as a Muslim, he 
stands emancipated. This is based upon the words of the Prophet (God 
bless him and grant him peace) about the slaves of Taff when they crossed 
over to him as Muslims, "They are the emancipated slaves of Allah"' 
Further, he has preserved himself in a state when he was a Muslim, and 
slavery cannot be imposed on a Muslim as a new imposition. 

If a person emancipates a pregnant woman, the foetus is emanci-
pated with her, as it is linked to her. If he emancipates the foetus exclu-
sively, it stands emancipated without the mother. The reason is that there 
is no intended legal basis for her emancipation due to the absence of asso-
ciation with her nor with the foetus as a consequence for it amounts to 
inverting the object of emancipation. Thereafter the emancipation of the 
foetus is valid, but its sale and gift is not valid, but none of these is a 
condition for emancipation, therefore, they are distinguished. 

If a person emancipates a foetus in lieu of wealth, it is valid, but the 
wealth is not due, because there is no basis for obligating the payment of 

'It is recorded by Abu Dawad in the chapter on jihad. Al-Zayldi, vol. 3, 280. 
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wealth for the foetus, due to the lack of authority over it, nor 
is there basis for making it binding for the mother with respect to a ben 

g n 	a  existence is separate from her. Further, stipulating a counter-v
alue f  Whose 

 
emancipation on someone other than the one being emancipated 

not  valid, as has preceded in the discussion of khur. The existence of pre e  nancy at the time of emancipation will be known when she bring 
forth the child in a period that is less than six months from the time of 

eman- cipation, as that is the minimum period of gestation. 
The child of a slave woman from her master is a free person, 

as it has been created from his sperm, therefore, it is emancipated on his 
account This is the basic rule and there is nothing conflicting with it, as the 

child of a slave girl belongs to the master. 
The child of a slave woman from her husband belongs to her master

,  due to its inclination towards the mother on the basis of 11aclanah or due 
to the mingling of his sperm with hers where mutual exclusion is realised, 
while the husband has consented to this, as distinguished from the child 
of the one deceived for in that case the father has not consented. 

The child of a freewoman is a freeman under all circumstances, 
because inclination towards her is greater, therefore, he follows her with 
respect to the attribute of freedom just as he follows her in ownership, 
slavery, tadbir (freedom after death), being the child of the slave mother, 
as well as kitabah. Allah, the Exalted, knows best. 

Chapter 78 

Partial Emancipation 

If the master emancipates part of his slave that part stands emanci-
pated, and he works for the rest of the value for his master, according 
to Abu klanifah (God bless him). The two jurists said that the slave is 
fully emancipated. The basis is that emancipation can be split into parts 

in his view and emancipation can thus be confined to the part that is 
emancipated. According to the two jurists emancipation cannot be split 
into parts, and this is also the view of al-Shafi`i (God bless him). Accord-
ingly, associating emancipation with part of the slave is like associating it 
with the whole, therefore, the slave is emancipated as a whole. The two 
jurists argue that emancipation is the establishing of freedom, which is a 
legal power, and it is established by negating its opposite, which is slav-
ery and that is a legal deficiency. In their view, all this cannot be split 
into parts and is like divorce, pardon in the case of qisels, and declaring 

a slave woman to be an umm al-walad. According to Abu klanifah (God 
bless him) emancipation is the establishing of the attribute of freedom by 
eliminating ownership or it is the elimination of ownership itself, because 
ownership is his right, while slavery is the right of the law (shall or it is 

a public right. The authority for transaction is whatever falls under the 
authority of the person undertaking the transaction and this is restricted 
to the extinction of his right and nothing more. The basic rule is that 
a transaction is restricted to the object to which it is associated, while 
extension beyond that takes place due to necessity and in the absence of 
divisibility. Ownership, however, is divisible as in the case of sale and gift. 
Accordingly, emancipation in this case will follow this rule. 

Earning becomes obligatory as the value of the remaining part of the 
ownership is in control of the slave. According to Abu klanifah (God bless 
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him), the slave on whom earning becomes obligatory has the status e 
o f mukatab slave, because attributing emancipation to a part gives ris  a 

the affirmation of ownership in the whole (for purposes of m ,.a  . 
tion), but the continuance of ownership in part of the slave preventsth. 
Consequently, we have acted upon both evidences by granting him this' 
status of the mukatab, for he has the possession and not the ownerSlLa. e  p and earning has become like the counter-value of kitabah. The master  h the right to demand earning from him and he has the option to emanci-
pate him (completely), because the mukatab is eligible for emancipation 
except that in this case if he is unable to pay he does not revert to slavery' 
The reason is that it is an extinction of a right that is not in favour of.  
anyone, therefore, it does not accept rescission, as distinguished from the  
case where kitabah is intended ab initio, as that is a contract that 

accepts  
igalah (negotiated settlement) as well as rescission. In divorce and pardon  
from qisas there is no middle ground, therefore, we have affirmed it 

for  
the whole giving preference to the prohibited over the permitted. /sti/ad 
is divisible in his view, thus, where the owner makes a mudabbarah and 
um m walad up to the extent of his share, it will be restricted to that share 
alone. In the case of a (jointly owned) slave girl, when he guarantees the 
share of his co-owner by rendering his ownership fasid through istikid, he 
comes to own her fully through the guarantee and istilad is completed. 

Where the slave is owned by two co-owners and one of them eman-
cipates his share, the slave is emancipated as a whole. If the emancipator 
is enjoying financial ease, the co-owner has the option to either eman-
cipate the slave to the extent of his share or to hold his co-owner liable 
for the value of his share or even to hold the slave liable for earning and 
paying his share. Where he holds the co-owner liable, he has recourse to 
the slave, and the wala' belongs to the emancipator. If he sets him free or 
asks him to earn his share, then the wall' belongs to both. If the eman-
cipator is in a difficult financial position, the co-owner has the option 
to emancipate the slave or to ask him to earn his share, and the wale,' 
is shared by them in both cases. This is the position according to Abu 
Hanifah (God bless him). The two jurists maintain that he has no choice 
in the case of financial ease except to hold the emancipator liable for his 
share and in the case of financial difficulty to ask the slave to earn his 
share. Further, the emancipator does not have recourse to the slave for 
the amount, and the wala' belongs to the emancipator. 
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This issue' is structured upon two principles. The first is the divis-
ibility and non-divisibility of emancipation, as we have explained. The 

second is that the financial ease of the emancipator does not prevent the 
imposition of earning on the slave according to Abu Hanifah (God bless 

him), while it does prevent it according to the two jurists. The two jurists 
argue, with respect to the second principle, on the basis of the words of 
the Prophet (God bless him and grant him peace) about a person eman-
cipating his slave that if he is well off, he is to be held liable for the share 
of the partner, but if he is poor the slave is to earn his share.' Thus, he 
divided the liabilities, and division negates participation. According to 
Abu Hanifah (God bless him), he locked up the value of the partner 
within the slave, therefore, he has the right to hold him liable. It is just 
like the blowing wind casting the dress of a person into the dye prepared 
by another thereby colouring the dress; the owner of the dress is liable for 
paying the cost of the dye whether he is in financial difficulties or is well 

off, as we have said. Likewise here, except that the slave is poor, therefore, 
he is asked to earn. Thereafter, the financial ease that is stipulated is that 
of adequacy, that is, he should own wealth that is sufficient to pay for the 
share of the co-owner. It is not the financial ease of the wealthy, because 
with adequate ease a balance is maintained between the two sides by the 
realisation of what the emancipator intended with respect to nearness to 
Allah and the delivery of the share to the one who remained silent. 

Thereafter the legal reasoning for deriving the rule (takhrij) emerg-
ing from the view of the two jurists is obvious, which is that the absence 
of recourse to the slave by the emancipator for the amount for which he 
has been made liable is due to the absence of imposing earning on the 
slave in the state of financial ease where the wala' goes to the emanci-
pator, as emancipation is entirely on his part due to its indivisibility. As 
for the takhrij on the basis of his (Abu Hanifah's) opinion, the option of 
emancipation is due to the continuation of his ownership in the slave, as 
emancipation is divisible in his view. The imposition of liability on the 
emancipator is that of an offender for he has rendered vitiated the co-
owner's share in the slave insofar as it prevents his sale, gift and so on, 
that is, transactions other than emancipation and its consequences along 
with requiring him to work, as we have elaborated. The emancipator has 

`That is, recourse by the emancipator to the slave for the value of the remaining 
ownership and not having recourse to him on the provision of security. 

'It is recorded by all the six sound compilations. Al-Zayla'i, vol. 3, 282. 
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recourse to the slave for the payment he guaranteed, because h
e  co, to stand in the place of the one remaining silent through the provi.". 

of surety. The co-owner had the right to recover the amount by s!°11  maiuti  him earn; likewise the emancipator. The reason is that he came to   
him indirectly by the payment of the amount due. It is now as if he 07n8 

 

him solely and he has emancipated a part of the slave, therefore, he has 
the option to emancipate the remaining part or if he likes to ask him 

-
t)  
-s  

earn the value. The wa/a belongs to the emancipator on the basis of this 
reasoning. The reason is that emancipation is entirely on his part inso_ 
far as he came to own him entirely on the payment of the amount due. 
In the case of financial difficulty of the emancipator if he likes he may  
emancipate him (entirely) due to the continuation of his ownership and 
if he likes he asks him to work as we have elaborated. Wake belongs to  
the emancipator in both cases, because emancipation is on his part. The  
person (slave) obliged to work does not have recourse to the emancipa-
tor for what he has paid on the basis of a consensus among our jurists, 
because he has worked for release from his bondage and he is not paying 
a debt on account of the emancipator, for he does not owe anything due 
to his financial hardship. This is different from the pledged slave if he is 
emancipated by the pledgor who is in difficult straits, because he is work-
ing for the release of bondage or for a debt that is due from the pledgor, 
therefore, he has recourse to him. 

The opinion of al-Shafi`i (God bless him) in the case of financial 
difficulties is like the opinion of the two jurists. In the case of financial 
difficulties, he said the share of the co-owner stays within his ownership 
and he may sell it or gift it. The reason is that there is no basis for making 
the co-owner liable due to his financial hardship, nor is there a basis for 
making the slave earn its value for the slave is not an offender and he has 
not consented to this. Further, there is no basis for emancipating the slave 
completely due to the injury being caused to the silent co-owner, there-
fore, what stands determined is what we determined. We said that earning 
is a means for it does not need an offence to be justified, rather earning is 
based on the arresting of value within the slave. Thus, the power arising 
from ownership and the negative deficiency cannot both be combined in 
one person. 

If each co-owner furnishes testimony against his co-owner about 
emancipation, the slave will work for both for their shares whether they 
are in financial ease or difficulty, according to Abu Hanifah (God bless  
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enjoying financial ease there is no requirement of work for the slave. The 

been emancipated through earning, therefore, wall' belongs to me." 

reason is that each one of them absolved him of earning through his claim 

co-owner has been emancipated against his right, due to emancipation 

on his part, thus, the wa/a' belongs to him, and he says: "My share has 

other option is implemented, which is the requirement of earning. Wald' 

belongs to both of them for each one of them claims that the share of the 

liable has become difficult due to the denial of the co-owner, thus, the 

two things. 

Accordingly, 

whether he is lying or is truthful for he is either his mukettab or his slave. efoarren, he  earn. 
fore, 
	
reason is that we are sure about the right to make him earn 

enslave  him, and he acknowledges this with respect to himself, there- 

like a  inukatib 
in conformity with his belief, according to Abu Hanifah 

(G
od bless him). Consequently, it has become prohibited for him to 

that his 
co-owner has emancipated his share, therefore, he has become 

him). Likewise, if one of them is enjoying financial ease, while the other 

is  facing 

financial hardship. The reason is that each one of them believes 

 

ease n 
 

Abu Yasuf and Muhammad (God bless him) said that if both are 

 of earning, in Abu Fliment 	 anifah's view. Making the co-owner 
ings. The financial ease of the emancipator does not prevent the 

is prevented from keeping him in bondage and he makes him 

goirY'difficulty, because his right in both situations is in one of 
they make him work and this does not differ with finan- 

of emancipation against his co-owner, because the financial ease of the 
emancipator prevents earning in the opinion of the two jurists. The claim 
is not established due to the denial of the other, however, being absolved 
of earning is established by his acknowledgement against himself. 

If they are in financial difficulties, he is to work for both, because 
each one of them claims that he is required to work for him whether he 
is lying or is truthful, as we have elaborated, for the emancipator is in 
financial straits. 

If one of them is enjoying financial ease while the other is facing 
financial constraints, he is to work for the one who is enjoying finan-
cial ease. The reason is that he is not claiming compensation from his 
co-owner due to his financial difficulty; he merely demands earning from 
the slave, therefore, the slave is not absolved from earning. He is not to 
earn for the one who is in a difficult financial situation. The reason is 
that he claims compensation from his co-owner due to his financial ease, 
therefore, he is absolving the slave from earning. Wain' is suspended in 
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all this, according to the two jurists, because each one of them i
s ,. 

ring it to his co-owner, while he claims to be absolved of it, thu
s, 
tram, 

er. 
remain suspended until they agree about emancipation by one of

th is t° 
If one of the co-owners says, If so and so does not enter thi

s h 41. tomorrow, then this slave is a freeman." The other co-owner say
s us„ e he enters this house, he is free." The next day passes, but it is n If 

known whether or not the person entered the house, one-half of the 

e stands emancipated, and he works for them for the oth 
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whether or not the other was aware that he was his relative. The same 

applies if they come to inherit him, and the co-owner has the option to 

either 
emancipate his share or to require the slave to earn the value. This 

is the rule according to Abu Hanifah (God bless him). The two jurists said 
that in the case of purchase the father pays one-half of the value if he is 

enjoying financial ease. If he is in financial difficulties, the son works for 
half the value for the co-owner of his father. The same disagreement gov-

erns cases where they come to own him through a gift, charity or bequest. 

In accordance with this reasoning, if two persons buy him, when one 

of them has taken an oath that he will emancipate him if he comes to 
own one-half share in him, the two jurists maintain that the father has 
annulled the share of his co-owner through emancipation, because buy-
ing a relative amounts to emancipation. This becomes similar to the case 
where two strangers come to own the slave and one of them emancipates 

his share. According to Abu. Hanifah (God bless him), he has consented 

to the vitiation of his share, therefore, he cannot ask him for compensa-
tion. It is as if he had expressly asked him to emancipate his share, and 
the evidence of this is that he participated with him in something that 

becomes the underlying cause of emancipation, which is purchase. The 
reason is that purchase of a close relative is his emancipation to the extent 

that he becomes free of the liability of expiation through it, in our view.  

According to the apparent meaning of the opinion of the two jurists, the 

payment of the value is compensation for wasting his share, and it differs 

in the case of financial ease and difficulty, while it is extinguished due to 
consent. The rule does not differ with knowledge or lack of it, which is 
an authentic narration (zahir al-riwayah) from Abu Hanifah (God bless 

him). The reason is that the rule revolves around the cause; it is as if he 
says to another, "Eat this food," when the food is owned by the one giving 
the order, but the one giving the order is not aware of this. 

If a stranger begins first and purchases one-half of the slave, after 
which the father comes and purchases the other half, and he is well off, 
then the stranger possesses the option; if he likes he can hold the father 
liable for compensation. The reason is that he did not consent to the viti-
ation of his share. If he likes, he can make the son work for the value of 
his half, for his share stands arrested within the slave. This is the view 
according to Abu Hanifah (God bless him). The reason is that the finan-
cial ease of the emancipator does not prevent the requirement of work, in 
his view. The two jurists said that he has no option, and he is to hold the 

son against whom judgement has to be given becomes unknown and an 
award cannot be made against an unknown person. It is as if h 

The reason is that by the extinction of the requirement of work 
a, 

is the rule according to Abu Hanifah and Abu Yusuf (God bless tlierni: Muhammad (God bless him) said that he is to work for his ern' 

other .ihera les afvya 

Mlle' 

uht 

to 

, .,e per_ 

another, "You have a claim of one thousand dirhams against one of us." 
In such a case, no ruling can be issued against either one of them due to 
uncertainty. Likewise here. The two jurists argue that we are certain about 
the extinction of one-half of the earning. The reason is that one of them 
here is certainly breaking his vow, and with certainty about the extinc-
tion of one-half. How then can a ruling be given about the obligation of 
the entire amount? Uncertainty is removed through spreading and distri-
bution (of the liability), as in the case where a person emancipates one of 
his two slaves without identifying one specific slave or by identifying him, 
but forgetting which one and dying before recalling or elaborating. The 
derivation of rules in this is based upon the issue whether or not financial 
ease prevents the requirement of earning, and this is in accordance with 
the disagreement that has preceded. 

If they take the oath (as in the previous issue) about two slaves, 
each one owned by them separately, none of them will be emancipated. 
The reason is that the person against whom the ruling with respect to 
emancipation is to be given is unknown. Likewise, the subject-matter of 
emancipation is unknown. Uncertainty, therefore, becomes intense and 
prevents judgement. In the case of a single slave, the person in whose 
favour the judgement is to be rendered and the subject-matter of the 
judgement is known, thus, the known part dominates the unknown part. 

If two persons buy the son of one of them, the share of the father 
stands emancipated. The reason is that he has come to own a part of his 
relative and such purchase amounts to emancipation, as has preceded. 
No compensation is imposed on him (for the share of the co-owner), 
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father liable for half the slave's value. The reason is that financial  
the emancipator prevents the requirement of work in their view.ease of  

If a person buys one-half of his son, while he is enjoying fill  
arida'  ease, there is no liability for him (of paying for the other half), accord. 

to Abu Hanifah (God bless him). The two jurists said that 
he is liable  s. 

he is enjoying financial ease. This means that he buys one-half from a person who owns the entire slave. Thus, the seller will have no claim 
of compensation in his view. We have already stated the underlyin

g  legal 
reasoning. 

If a slave is owned by three persons, and one of the co-owners enjoy. ing financial ease declares that he will be free after his death, thereafter 
another co-owner, also enjoying financial ease, emancipates him, afte

r  
which they agree upon liabilities, then the one remaining silent 

has the right to make the mudabbir liable for one-third of the value of the 
entire slave, but he does not make the emancipator liable, while the 

mudabbir 
has the right to make the emancipator liable up to one-third of the value  
of the mudabbar slave (that is, one-third of two-thirds of the whole), 
and he does not hold him liable for the one-third that he paid. This is 
the position according to Abu Hanifah (God bless him). The two jurists 
said that the entire slave now belongs to the one who made him a mud-
abbar initially, and he is liable to his two co-owners for two-thirds of the 
value of the slave irrespective of his being financially sound or in difficult 
straits. The basis for this issue is that tadbir is divisible according to Abu 
Hanifah (God bless him) with the two jurists disagreeing as is the case 
with emancipation. The reason is that tadbir is an offshoot of emancipa- 
tion and will be analysed accordingly. As it is divisible in his view, it will 
be restricted to the share of the mudabbir, but he has vitiated the shares 
of the two other co-owners. Thus, each one of the two has an option to 
either to adopt tadbir for his share, to emancipate, to adopt mukatabah, 
to hold the mudabbir liable for compensation, to make the slave work for 
compensation, or to leave him in that state. The reason is that the shares 
of each of the two co-owners continue to be owned by them having been 
vitiated through the vitiation of their co-owner insofar as the means of 
benefiting from him through sale or gift have been blocked for them, as 
already explained. If one of these two opts for emancipation, his right is 
determined with respect to the slave, and he loses his other options. This 
gives rise to two causes of liability for the co-owner who is silent: tadbir 
by the mudabbir and emancipation by the emancipator. He has the right, 
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to hold the mudabbir liable so that the compensation becomes 

compensation as a counter-value,' as that is the primary form of corn-

and it has even been deemed so for usurpation according to 

our principle. 

to trans Pellsat11: 

 
fer it from one ownership to another at the time of tadbir, but it rinci 	This is possible in the case of tadbir, because it is possible 
°  

is 
 not possible in the case of emancipation for at that time he is either a 

mukatab 
or a freeman, subject to the disagreement between the two prin-

ciples. Further, rescission requires the consent of the mukatab so that it 

can 
accept transfer. For these reasons he is to hold the mudabbir liable. 

Thereafter, the mudabbir has the right to hold the emancipator liable for 

a third of the value in the state of tadbir, because he caused vitiation of his 

share as a mudabbir. Compensation is estimated according to the value of 

the destroyed thing, and the value of the mudabbar is two-thirds of the 
value of the entire slave according to what they (the jurists) say. He is not 
to hold him liable for his value for compensation from the perspective of 
the silent co-owner, because the ownership is established after reliance on 

tadbir. It is established at the time of compensation and not at the time 

of tadbir, therefore, it is not applicable to the liability of the emancipator. 

Wald will be shared between the mudabbir and the emancipator on the 
basis of thirds, with two-thirds going to the mudabbir and one-third to 
the emancipator, because the slave has been emancipated through their 
ownership in this ratio. As tadbir is not divisible in the opinion of the 
two jurists, the entire slave will belong to the mudabbir. He has vitiated 
the shares of the two co-owners, as we elaborated, therefore, he will com-
pensate them. This rule does not differ on the basis of financial ease and 
hardship, for it is compensation in lieu of transfer of ownership, thus, it 
resembles the case of the umm walad, and is distinguished from eman- 
cipation for that is compensation arising from an offence (of vitiation). 
Wala' in this case belongs entirely to the mudabbir, which is obvious. 

If a slave girl is owned by two men where one of them thinks that 
she is the umm walad of the other, but the other denies this, then she 
is to remain suspended from service for one day and the next day she 
is to serve the one who denied, according to Abu Hanifah (God bless 
him). The two jurists said that the one who denies, if he likes, may make 
her work for half her value, and thereafter she becomes free with no 
hold over her. The two jurists argue that when his co-owner does not 

'And not compensation resulting from an offence. 
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confirm his claim, the acknowledgement reverts to the one 
the claim. It is as if he has himself made her an umni wale  '1° made  

ct. h 
becomes like one where the buyer makes a claim that the seller:h.ase 
cipated the slave prior to the sale as in this case he (the buyet) 
deemed to have emancipated her. Likewise here. This prevent

sse 	
be 

him, but the share of the one denying remains under the rule ofrvic e  to 
ship. Thus, she can move towards freedom through earning, as  in the of a Christian slave mother when she converts to Islam. Accord' 	

e case  
'rig to Ab- Hanifah (God bless him) had his claim been affirmed, the entire service 

would have been for the one denying (in reality), but if it was 
	* e  s ented th denier would have half of the service, thus, what is certain is 

which is one-half. There is no service for the co-owner who testifi
ed ed nor  

is there the option of earning, because he extinguished all this thro
ugh 

his claim of istilad and compensation. An acknowledgement of being an 
umm walad includes the acknowledgement of paternity; it is a 
tion that is not rebuttable, therefore, it is not possible to consider the on

e  acknowledging as one who has declared her his umm walad.4  
If an umm walad is owned by two men, and one of them emancipates 

her, while he is in a sound financial condition, there is no liability for 
compensation on him, according to Abu. Hanifah (God bless him). The 
two jurists said that he is liable for one-half of her value. The reason is 
that in his view the umm walad does not have a marketable value, while 
she does have a marketable value in their opinion. On this rule, a number 
of issues are structured and these we have recorded in Kifayat al-Muntahi, 

The reasoning of the two jurists is that she is being utilised for sex, 
hiring and service. This is an evidence of her having a marketable value. 
By the prevention of her sale, her marketable value is not extinguished, as 
in the case of the mudabbar slave. Do you not see that a Christian urnm 
walad, when she converts to Islam, is obliged to earn her value, and this 
is a sign of her having a marketable value, except that her value is one-
third of the value of a regular slave, as the jurists have said, due to the 
loss of the benefit of sale and working after death (of the master). This is 
distinguished from the case of the mudabbar, because what is lost is the 
benefit of sale, but earning and service still continue. 

4This is a response to the above assertion of the two jurists, "It is as if he has himself 
made her an umm walad." 
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According to Abii Hanifah (God bless him), marketable value is based 

on the ty
pe of ownership, and she is in possession for procreation and 

not for having a marketable value. Possession for marketability is sec-
ondary. It is for this reason that she does not work for repaying a debt, 

o
r for an heir, as distinguished from the case of the mudabbar. The rea-

son for this distinction is that the cause (which is freedom) has been 
realised for her in her current state, and this is the relationship between 
her and the master through the child, as has been known about the pro-
hibition of marriage, except that its operation has not been given effect 

with respect to ownership due to the necessity of benefiting from her. 
The cause, therefore, operates to extinguish her marketability. In the case 

of the mudabbar the cause comes into effect after death (of the master), 
and the prevention of sale in his case is for the realisation of this pur-
pose, therefore, the two are distinguished. In the case of the Christian 

umm walad we have ruled about her becoming a mukatab slave in order 

to avoid injury to both sides. The counter-value of mukatabah does not 

necessitate the existence of marketability. 
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Chapter 79 

Emancipating One of Several Slaves 

If a person has three slaves, and when two of them come to him he says, 
"One of you is a freeman:' Thereafter one departs, and another enters, 
and then he says, "One of you is a freeman:' He dies following this with-
out elaborating. The slave who faced the statement twice will be free to 
the extent of three-fourths, while the two other slaves will be free to the 
extent of one-half of each. This is the view according to Abu Hanifah 
and Abu Yusuf (God bless them). Muhammad (God bless him) said the 
same except for the third slave who he said would be free to the extent of 
one-fourth. The first statement applies to the one who went out and to 
the one who remained, who heard the statement twice, thus, the eman-
cipation from slavery applies equally to both due to their equality with 
respect to slavery. Both are, therefore, entitled to one-half emancipation. 
The slave who stayed back derived another fourth from the second state-
ment, because the second statement applies to him and to the one who 
entered later, and he is the one whom he (Imam Muhammad) called "the 
other" in the Book, therefore, it will be distributed in halves among them. 
The first, however, who stayed behind, became entitled to one-half of 
freedom with the first statement, thus, the entitlement with respect to 
the second statement will be spread over his two halves (one free and 
the other in bondage). The half that applies to the half freed due to the 
first statement becomes redundant, while the second half that applies to 
the unoccupied part will apply and he will be free to the extent of one-
fourth. This completes three-fourths for him. The reason is that if the 
master had intended thereby the slave staying behind, he would be free to 
the extent of one-half and had he intended the one entering later, this half 
would not be emancipated. Consequently, the halves are spread out and 
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reduces it to one-fourth for the one staying on due to hisentitlement 
to one-half through the first statement, as we have mentioned. The 

one  entering later was not entitled to any emancipation prior to this so h 
_ he will 

be given one-half. 

He (Muhammad) said: If the statements made by him were dur-
ing terminal illness, one-third of this (wealth) will be distributed. 

The commentary of this statement is that the emancipated shares are to be 
gathered together, and these are seven according to the two jurists. Th

e  
reason is that we take the lowest denominator for each slave to be four due 
our need for working on the basis of three over four (the largest fraction), 
We therefore say: The one who stayed back is emancipated to the extent 
of three shares, while the other two are emancipated to the extent of two 
shares. The emancipated shares, thus, come to seven. Emancipation dur-
ing terminal illness is a bequest and its implementation is up to one-third 
of the subject-matter. It is, therefore, necessary to make the share of the 
heirs double of this. Accordingly, each slave will be analysed into seven 
shares with the entire wealth coming to twenty-one shares. The one who 
stayed back will be emancipated up to three shares and he is made to earn 
the remaining four. From the other two slaves, two shares each are to be 
emancipated and they earn the remaining five shares. When you ponder 
over this and make the addition it all adds up to one-third plus two-
thirds. According to Muhammad (God bless him), each slave is analysed 
into six shares, for the one entering later is given one share in his view. 
This reduces the emancipated shares by one share and the entire wealth 
comes to eighteen shares. The remaining derivation is according to what 
has preceded. 

Had this happened in the case of divorce, where the marriage had 
not been consummated with any of them, with the husband dying prior 
to an elaboration, one-fourth of the dower of the one who went out 
would be extinguished, three-eighths from the one who stayed and one-
eight from the dower of the one who entered later. It is said that this is 
exclusively the view of Muhammad (God bless him), while the two jurists 
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maintain that one-fourth will be extinguished. It is also said that it is the 
view of the two jurists as well. We have mentioned the difference and all 

its slufb -a  issues in ares say(sth commentary  t  oe histw o  sla 

slaves, 

so,  f Oa In- Ze  ioy ferdyao  t. u  
is free." Thereafter he 

sells 
one of them or one of them dies, or if he said to him(oneofthem, 

"You are free after my death," the (remaining) slave stands emancipated.  

The reason is that the slave is no longer the subject-matter of emanci-
pation due to death and for emancipation by this man due to his sale, 

and also for emancipation from each perspective for purposes of tadbir. 

Accordingly, the remaining slave will be identified for emancipation. Fur-
ther, through sale he intended to obtain the price and through tadbir the 

derivation of benefit up to his death. Both purposes negate emancipation 
that has been made an obligation, therefore, the remaining slave is identi-
fied by implication. Likewise if he declares one of two female slaves as an 

umrn walad. In this case, there is no difference between valid and irregu-
lar sales with or without possession, nor is there a a difference between an 
unqualified sale or one that grants an option to one of the parties to the 
contract. This is due to the absolute nature of the statement in the Book. 

The meaning of all this is in what we said (with respect to the purpoSes). 
Making an offer for sale is linked directly to the sale according to a narra-
tion preserved from Abu Yusuf (God bless him). Gift with delivery, and 
donation with delivery have the same status as sale, because it amounts 
to transferring of title. 

The same applies if he says to his two wives, "You are divorced" and 
then one of them dies, due to what we said. Likewise, if he has intercourse 
with one of them, on the basis of our elaboration. 

If he says to his two slave girls, "One of you is free," but thereafter 
has intercourse with one of them, the other is not emancipated, accord-
ing to Abu Hanifah (God bless him). The two jurists said that she is 
emancipated. The reason is that intercourse is not permitted except on 
the basis of ownership and one of them is a freewoman. By undertaking 
intercourse he seeks to maintain ownership with the slave woman that he 
slept with, therefore, the other stands identified due to the elimination of 
ownership due to emancipation, as is the case with divorce. The Imam 
(God bless him) argues that ownership subsists in the case of the slave 
woman with whom he had intercourse, because emancipation pertains 
to an unknown person, while she is ascertained, therefore, having inter-
course with her is permitted. This does not amount to an elaboration 

he is emancipated up to one-fourth by the second statement 

extent 	 and to 
the (God of one-half by the first. As for the slave entering later, M,,I, 	le 

(God bless him) says that when the statement applies to him arid t  'ad 
Mu 

/ ,arn, 

one staying behind, and when the one staying behind derives one f„° the 
from it, the one entering later should derive the same. The two  jur-is-tsurth 
that it does apply to both, but the issue is of spreading the halves 

ivits.aY 
ich 
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of the statement (of emancipation) he made. Accordingly, 
having inter_  course with either is permitted in his view, except that he did not i  er-

fatwa on this basis.' Thereafter it is said that emancipation is n
ot  sS.tie  a 

nated prior to an elaboration, because it is linked to it. In the 
a'ternat is said that it is eliminated with respect to one unknown and 	ve .t will l   

Di. e ev 

Al-Hidayah 

dent through his acceptance, while intercourse is only possible with the 
one identified. This is distinguished from divorce, because the 

T•1 • r  nrnary  purpose of marriage is procreation. The intention to procreate through 
intercourse indicates the continuation of ownership in the woman with 
whom he is cohabiting in order to preserve the interests of the child. A

s  
for the slave woman, the purpose of intercourse with her is the satisfac 
tion of carnal desire without procreation, therefore, it does not indicate 
the continuation of ownership. 

If a person says to his slave girl, "If the first child you give birth to is a 
boy, then you are free," but she gives birth to a boy and a girl, and it is not 
known who was born first, then one-half of the mother is emancipated 
and one-half of the girl, but the boy remains a slave. Each one of them 
(the mother and daughter) will be emancipated in one situation, which 
is where the woman has given birth to the boy first; she is emancipated 
due to the stipulation, while the girl is free as she follows the mother, and 
the mother is a freewoman when she gave birth to her. They will remain 
in bondage in another situation, which is where she gives birth to the girl 
first, and this due to the absence of fulfilment of the condition. Thus (in 
this situation), one-half of each one of them (mother and daughter) is 
emancipated. The boy, however, remains in bondage in both situations, 
therefore, he remains a slave. If the mother claims that it was the boy who 
was born first, whereas the master denies this, while the girl is a minor, 
then the acceptable statement is that of the master along with his oath 
as he is denying the occurrence of the condition of the emancipation. If 
he takes the oath, none of them will be emancipated, but if he refuses to 
take the oath, the mother and the girl will be emancipated, because the 
claim of the mother pertains to the freedom of the minor girl and this 
is taken into account being a pure benefit. Consequently, the refusal is 
taken into account for purpose of their freedom, and we declare them 

'In short, the Imam is saying that the statement made by the person in this issue is 
not legally admissible for purposes of emancipation. Further, the act of intercourse is 
not linked or cannot be linked with this statement, and cannot act as an elaboration of 
the statement. 
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free If 
girl is a major and she does not claim anything, and the mat- 

it 
	(where she claims that the boy was born first), the mother 

ter is as emancipateddue to the refusal of the master to take the oath, but 
alone is em  not the girl, because the claim of the mother is not effective in determin-
ing the rights of a major girl. The validity of the refusal depends upon the 

therefore, it does not apply to the status of the girl. If the major girl 

c
is the claimant about the precedence of the boy's birth and the mother 
remains silent, the freedom of the girl is established through refusal of 

the master to take oath, but not that of the mother, due to what we said. 
The administering of the oath is on the basis of knowledge, in the situa-
tions we have mentioned, because it is an oath about the act of another, 
and through this explanation the situations we mentioned in Kifayat al-

MunIftatwhiobemcoemn etekristiofywna.g 

against a man that he emancipated one of his 

two slaves, then the testimony is void according to Abu Hanifah (God 
bless him), unless it pertains to a bequest, on the basis of istihsan, which 

he mentioned in the Book of Emancipation. If two men testify that he 
divorced one of his two wives, the testimony is acceptable and the hus-
band will be compelled to divorce one of them. This is based on con-

sensus (ijrna`). Abu Yirisuf and Muhammad (God bless them) said that 
the position of the testimony in emancipation is the same as this (that is 

divorce). The rule in this is that testimony about emancipation of a male 
slave is not acceptable without a claim being lodged by the slave, accord-

ing to Abu. Hanifah (God bless him), while it is acceptable according 
to the two jurists. Testimony about the emancipation of a slave woman 
and the divorce of a married woman is acceptable without a claim by 
agreement, and the issue is well known. Insofar as the claim of the male 
slave is a condition according to the Imam, it is not realised in the issue 
stated in the Book. The reason is that the claim of an unknown per-
son cannot be the basis of adjudication, therefore, the testimony is not 
accepted. According to the two jurists, it is not a condition so the testi-
mony is accepted even though the claim is non-existent. As for divorce, 
the absence of a claim does not give rise to vitiation of the testimony, as 
it is not a condition for it. If the two men testify that he emancipated one 
of his two slave women, the testimony is not acceptable according to Abel 
Hanifah (God bless him), even though a claim is not a condition for it. 
The reason is that the claim is not stipulated as it includes the prohibition 
of sex, therefore, it is similar to divorce. Ambiguous emancipation does 
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not give rise to the prohibition of sex, in his view, as we hav
e ro  thus, it amounts to testimony about the emancipation of one ofetwntioned,  

slaves. All this applies if the two render testimony about his en
ia,, 	ale 

ng one of his two slaves while he was in sound health. 
If, however, they testify that he emancipated one of his two slaves, 

in 	
he was in a terminal illness, or they testify to his declarin

g  ;aadvbesJ in sound health or during terminal illness, and the renderin
g of mony is during his terminal illness or after his death, it is accepted Lesio_ 

the basis of istihsan, because tadbir when it occurs, it occurs by
.,ay of a bequest. Likewise, emancipation during terminal illness amounts to 

bequest. The litigant in a bequest is the legator, and he is known, 
an 4  he also has representatives and these are the wag or the heir. The reaso

d
n  is that emancipation pronounced during terminal illness gets 

distributed between the two slaves, therefore, each one of them is a known 
litigant, If the two persons testify after his death that he said in sound 

health that 
one of them was free, then it is said that it is not to be accepted as it does 
not amount to a bequest, while it is also said that it is to be accepted as 
emancipation stands distributed between both. Allah knows best. 

Chapter So 

Oath of Emancipation 

If a person says, "If I enter the house then all the slaves that I own that 
day are free:' He does not have slaves, but if he buys them and then 
enters the house they stand emancipated. The reason is that his saying, 

"that day," means "the day I enter," except that he extinguished the act 
through the syntax so that what is taken into account is the existence 
of ownership at the time of entry. Likewise, if on the day of the oath 
there was in his ownership a slave who remained in his ownership till he 
entered, he too will be emancipated, due to what we have said. 

If he had not said in his oath the words "that day," they would not 

be emancipated. The reason is that his saying, "all the slaves that I own," 
applies to the present and the consequence is the freedom of the slaves 
owned at present, except that when the condition is inserted into the 
consequence, it is delayed till the time of the fulfilment of the condition, 
therefore, the slave is emancipated if he remains in his ownership up to 
the time of entry. This statement, however, does not include the slaves 

who were bought after the oath. 
If a person says, "All the male slaves I own are free," then if he has a 

slave woman who is pregnant and gives birth to a male, he is not eman-
cipated. This is the case if she gives birth to the child within six months 
or more. The reason is that the statement is for the present, and there is a 
probability of the conception taking place at the time of the oath due to 
the passage of the minimum period after it. The same applies if she gives 
birth to the child in less than six months, because the statement includes 
owned slaves in absolute terms, and the foetus is owned too following 
the mother, though not as the intended purpose. The reason is that he is 
like a limb in some respects and the term owned slaves includes life and 
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qua the fe'e' 

not limbs. Accordingly, the master does not have the right to_

esdeollb

lr.y
.:00in

ewteu:s' 

tus independently. This feeble servant says: The effect of the 
with the words "male" is that had he said, "all the slaves own 	lfication 
would have included`  the pregnant woman and consequently 

the flike 

If he were to say, Each slave that I own is free day after toma  
he says, "Each slave that I have, is free day after tomorrow," 	' 

or 
and he has  slaves, but he buys another one, thereafter, on the day after to  morrow  the slaves that he owned at the time of the oath are emancipated. Th 

reason is that his words, "I own:' apply to the present in re  r 	
Th

e 
saying, "I own so and so," and he means thereby at present. Lik • 	s

hi 
ewise such  

a statement is employed without context and for the future by associating 

 
it with the literal forms used for the future. The unqualified statement 
applies to the present, thus, the consequence is the freedom of the slav

e  at present in association with the day after tomorrow, therefore, it doe
s  

not include the slave he bought after the oath. 

If he says, "Each slave that I own," or says, "Each slave that I have, is 
free after my death," and he has slaves, but he buys another slave, then  
the one who was in his ownership at the time of the oath will be a mud-
abbar, but the one bought later is not a mudabbar and when he dies he 
is emancipated from a third of his estate. Abu Yasuf (God bless him) 
said in al-Nawadir that the one in his ownership on the day of the oath is 
emancipated, but the one acquired after his oath is not emancipated. On 
the same lines if he says, "Each slave that I have, when I die he is free:' then 
he argues that the statement is applied in reality to the present, in accor-
dance with our elaboration. consequently, those whom he will own in the 
future are not emancipated, therefore, the first becomes a mudabbar, but 
not the other. The two jurists (Abu Hanifah and Muhammad) maintain 
that this statement gives rise to emancipation and bequest and he will 
be accommodated within one-third of the estate. In bequests the state is 
awaited and the present circumstances are taken into account. Is it not 
noticed that he participates in the bequest on the basis of wealth that is 
acquired by the master after making the bequest, and in a bequest for the 
children of so and so is the participation of children who are born after 
the making of the bequest. The obligation is valid when it is associated 
with ownership or with its cause. Insofar as it gives rise to emancipa-
tion, it includes the owned slave taking into account the present situation, 
thus, he becomes a mudabbar so that his sale is not valid. Insofar as it 
is a bequest, it includes the slave he buys taking into account the state 
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that is awaited, and this is the state of death. Prior to death, the state of 
acquisition of ownership is merely the awaited future, therefore, it does 
not come within the meaning of the statement. At the time of death, it 
is as if he said: "Each slave that I have or each slave that I own is free?' 
This is different from his saying "after tomorrow," in accordance with 
what has preceded. The reason is that it is a single transaction, which is 
the obligation of emancipation, and it does not include a 

is  
beque 

state is merely that of waiting for the future, thus, they are dtinguishe

st. The 
d. 

It cannot be said that "you have combined the present and the future," 
because we would say, "Yes, but due to two separate causes: the obliga-

tion of e
mancipation and bequest." This, however, is not permitted due 

to a single cause. 
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Chapter 81 

Emancipation Through Ju'alah 

If a person offers to free his slave in lieu of wealth, and the slave accepts 
this, he stands emancipated. This is like his saying, "You are a freeman 
on one thousand dirhams of for one thousand dirhams." He is emanci-
pated due to his acceptance, because it is an exchange of wealth for what 
is not wealth, for the slave does not own himself. The legal position of 
exchange of counter-values is the following of legal effects immediately 
upon the acceptance of the counter-value, as in a sale. Accordingly, if he 
accepts he becomes a freeman, and what he has stipulated becomes a debt 
for him so that providing surety for it is valid. This is different from a 
counter-value in the contract of kitabah, because that is established with a 
negating factor, which is the existence of bondage, as has been explained. 
The unqualified use of the term wealth (ma!) includes its various types 
like cash, goods, and animals without identifying the animals. The rea- 
son is that it is an exchange of wealth with what is not wealth, therefore, it 
resembles marriage, divorce, and settlement (5/411.1) for intentional homi- 
cide. The same applies to food and things measured and weighed when 
their species are known. It is not affected by uncertainty of description, 
because it is trivial. 

If he makes his emancipation contingent on the payment of wealth, 
it is valid and the slave becomes an authorised slave (authorised to earn 
independently). This is like his saying, "If you pay me one thousand 
dirhams you are a freeman." The meaning of the words "it is valid," means 
that he will be emancipated on payment of wealth without becoming a 
mukatab, because the statement is explicit in making emancipation con-
tingent upon payment, even though there is found in it a meaning of 
compensation in the final analysis, as we shall elaborate, God, the Exalted, 
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willing. He becomes an authorised slave for the master pro him  r .ompted h. 
earn by demanding payment from him, The meaning is trad

e a„111)  to 
begging, therefore, it amounts to permission for him by implication.  tcatiou  

If he presents wealth for payment, the qacji is to compel him 
it and declare the slave emancipated. The meaning of compoin  accept 
and in all claims is that the claimant comes into possessio

n  by the 

 

surrender of the wealth.' Zufar (God bless him) said that h • m 
 e to e is not be compelled to accept it (this way), and this is analogy as it is a 

action based on oath,  for it is emancipation made contingentati

pooatrtahtilhosf 
mpuills■o"ne  

fulfilment of a condition on the basis of a statement. Consequently  
does not depend upon the acceptance of the slave (for it is 
emancipation) nor does it accept rescission, and there is no 	• co 
in furthering the conditions of an oath. The reason is that there is n

o  entitlement prior to the coming into existence of the condition. Thi
s  is  

distinguished from kitabah as that is a commutative contract in which 
giving a counter-value is obligatory. We argue that it is a contingent offer 
taking into account the statement, while it is a commutative contract tak-
ing into account the purpose. The reason is that he has made it contingent 
only to urge the slave on to pay the wealth. The slave in return acquires 
the dignity of freedom, while the master gets wealth in lieu of it as is 
the case in kitabah. It is for this reason that the compensation in case 
of divorce is given through a similar form so that it becomes irrevoca-
ble. Accordingly, we have deemed it a condition from the start by acting 
upon the form and for repelling injury to the master, so that he is not 
prevented from selling him and the slave does not become entitled to his 
earnings. Further, the emancipation does not travel down to the child 
born prior to payment. We have deemed it a counter-value in the final 
analysis, at the time of payment, to repel injury to the slave so that the 
master is compelled to accept payment. It is this on which issues of filth 
turn and rules are derived, and its precedent is a gift with the stipulation 
of compensation. If he makes part payment, the master is compelled to 
accept it, however, he is not emancipated until the entire amount is paid,  
because the condition has not been fulfilled. It is as if he (the master) 
has reduced part of the payment and paid the rest. Thereafter, if he pays 
one thousand that he earned the master has recourse to him (for another 
thousand) and he is emancipated on the basis of that amount. If he earns 

'And removal of obstacles if any. 

it after the stipulation, the master does not have recourse to him, because 

he  is an authorised slave appointed by him for the purpose of payment. 

Finally, the word "pay" within his statement "if you pay
5,  is confined to 

the session as it is the granting of an option, but in his statement "when 

you 
11 pay" 

 is not confined to it, because the word "when" here is used in 

thean 
	

of "whenever." 

If ea pienrgson says to his slave, "You are free after my death for one 

thousand dirhams," then acceptance is (exercised) after death, due to the 
association of the offer with the time after death. It is as if he said, "You 
are free tomorrow for one thousand dirhams." This is different from his 

statement, "You are a mudabbar for one thousand dirhams," insofar as 
acceptance has to be immediate, because the offer of tadbir is immediate, 
except that the payment of wealth does not become obligatory due to the 
existence of slavery. The later jurists said that he is not to be emancipated 
on this account in the issue stated in the Book even if he accepts after 
the death of the master, unless the heir emancipates him. The reason is 
that a dead person does not have the legal capacity to emancipate. This is 

correct.   e  H  
said: If a person emancipates his slave in lieu of service for four 

years and the slave accepts, he is emancipated. He then dies immedi-

ately thereafter. According to Abu Hanifah and Abu Yusuf (God bless 
them), he is liable for his value. Muhammad (God bless him) said that 
he is liable for the four year value of his services. As for emancipa-
tion, the reason is that he deemed service for a determined period to be 
the counter-value, therefore, emancipation is associated with acceptance, 
which is found and service for four years becomes binding upon him 
as it is a valid counter-value. It is as if he emancipated him for a thou-
sand dirhams. Thereafter if the slave dies then the disputed issue is based 
upon another disputed case, which is that if he sells the same slave for a 
female slave after which the female slave is claimed by a third party or dies 
(prior to delivery), the master has the right of recourse to the slave for the 
slave's value, according to the two jurists, and for the value of the slave girl 
according to him (Muhammad). This issue is well known and the reason 
for basing the current issue on it is that just like delivery of the slave girl 
has become obstructed due to death or a third-party claim, obtaining the 

services the death 
or four 	is also obstructed with the death of the slave and 

likewise 
 

of the master, therefore, it becomes a precedent for this 
case. 
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Oh 

If a person says to another, "Emancipate your slave girl f
or  a 4, sand on the condition that you give her to me in marriage" 
	tooll  _, and  the  - emancipates her, but she refuses to marry him, then the 
	the man 

is valid and the one making the request is not liable for anyth. 
PatI4  reason is that if a person says to another, "Emancipate Your slave 

1ng• The thousand dirhams to be paid by me," and he does that then there is
for:hne  bility for payment and the emancipation is on account of the one  Is ntf This is distinguished from the case where a man says to another 

°Dr-ered,  your wife for one thousand dirhams to be paid by me," andghere then in this case one thousand dirhams are due from the person°7 in  the order, because stipulation of a counter-value for a stranger is 
 

the case of divorce, but in emancipation it is not valid. We have 
 

it includes purchase by legal requirement as is known. When this is the 

recorded thisthis earlier. 

If he says, "Emancipate your female slave on my account 
for one thousand dirhams," while the issue is the same, then the one 

thousand are divided over her value and her reasonable dower. What is allocated 
to the value is to be paid by the one ordering, and what is allocated to the dower is deemed void. The reason is that when he said, "On my account,' 

case, then the one thousand is compensation for purchase of the slave and 
for marital benefits through nikah, therefore, it is divided over them. The 
part that represents what has been delivered to him, which is the slave, 
becomes due, but what has not been delivered to him becomes a nullity, 
which is the benefits of marriage. In the case where she marries him is 
not mentioned (in al-Jami` al-Saghir. The response is that what is allo-
cated to her value is dropped in the first case (where he did not say "on 
my account"), but it belongs to the master in the second case. What is 
allocated to her reasonable dower becomes her dower in both cases. 

Chapter 82 

Emancipation Upon Death of Owner (Tadbir) 

If the master says to his owned slave, "When I die you are free," or "You 

are free when I turn my back (die)," or "You are a mudabbar, or "I have 

made you a mudabbar," then he becomes a mudabbar. The reason is that 

all these expressions are explicit for purposes of tadbir for they establish 

emancipation upon death. 
Thereafter it is not permitted to sell this slave nor gift him nor trans-

fer him from his ownership, except for freedom, as is the case with 

kita bah. Al-Shafil (God bless him) said that it is permitted, because it is 
emancipation made contingent upon the fulfilment of a condition, there-
fore, sale and gift are not prevented due to it, as in all contingent stipu-
lations, and also in the case of the restricted mudabbar, because tadbir is 

a bequest and it does not prevent all this. We rely upon the words of the 
Prophet (God bless him and grant him peace), "The mudabbar is not to 
be sold, nor gifted, nor inherited, and he is free from the third:" The rea-
son is that it is the cause of freedom, because freedom is established with 
death and there is no other cause besides it. Thereafter deeming it a cause 
in the present is better, due to its existence in the present, and treating it as 
absent after death, because what happens after death is the extinction of 
the legal capacity to undertake transactions, thus, it is not proper to delay 
the causation till the time of extinction of legal capacity. This is distin-
guished from all other contingent transactions,' because the obstacle for 
the causation subsists prior to the fulfilment of the condition. The reason 
is that it is an oath and the oath is an obstacle, while prevention is the 
purpose (of this oath). Further, it is contrary to the occurrence of divorce 

'It is recorded by al-Dar'qutni. Al-Zayla`l, vol. 3, 284. 
'Al-Shaul claims that there is no distinction. 
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and emancipation, as it is possible to delay the causation r 
on 

the 
 , up to the time of the occurrence due to the existence of I 	'atter) egal coat.. the time. The transactions are, thus, distinguished. In addsito•r 

ion to this, 
 

to cohabit • 

is a bequest of succession like inheritance, and declaring its cause :
s iviS' it  is not permitted.' This is what sale and things similar to it attempt 

to    He said: The master has the right to utilise his services   or 
	at out on hire, and if it is a slave woman he has the right t 

_ With her and he also has the right to give her away in marriage  to another  because his ownership in the slave is established for him from 	ter, 

d of 

oornnewthhT  , 

e with the

derives the authority for these transactions. 
When the master dies, the slave is emancipated from  

his wealth, on the basis of the tradition we have narrated. The 

wealth 

ave- reason  
is that tadbir is a bequest as it is an act of donation associated • 
time of death. The act is not given legal effects at once, therefore, 

it is  
executed from a third (of the estate), thus, if he does not h 
other than the slave, the slave is to earn the other two-thirds. If there 

is a debt claim against the master, then he works for his entire value due to 
the precedence that a debt has over a bequest. It is not possible to reject 
the emancipation, therefore, returning the value becomes obligatory. 

The child of a mudabbarah is deemed a mudabbar. The consensus of 
the Companions (God be pleased with them) is recorded on this. 

If he qualifies tadbir with a stipulation, like his saying, "If I die from 
this illness of mine, or from my journey, or such and such illness," then 
he is not a mudabbir and his sale is permitted. The reason is that the 
cause has not come into operation at present due its vacillation because 
of the stipulation, as distinguished from the unqualified mudabbar as his 
emancipation is related to death in the absolute meaning, which is bound 
to come into existence. 

If the master dies in the manner stipulated and mentioned, he is 
emancipated just like a mudabbar is emancipated, which means from 

a third. The reason is that the legal effects of tadbir come into being in 
the last of the segments of his life for the realisation of this qualification. 
Accordingly, it is taken into account from a third. Among the qualifica-
tions is his saying, "If I die within a year or in ten years," as distinguished 
from his saying, "One hundred years," for no one usually lives that long. 
The reason is that the shorter period is bound to come. 

'Response to al-Shafii, who permits sale or gift of a mudabbar. 

Chapter 83 

Emancipating the Slave Mother 

If a slave woman gives birth to the child of her master she becomes his 

umm walad. It is not permitted to sell her or to transfer her ownership. 

This is based upon the saying of the Prophet (God bless him and grant 
him peace), "Her child has emancipated her."' He (God bless him and 
grant him peace) elaborated her emancipation with which some of the 
legal implications were established, which include the prohibition of sale. 
The reason is that physical participation has resulted between the two 
cohabiting persons through the child, because fluids of the two mixed 
together so that it is not possible to distinguish between them, as was 
known in the discussion of prohibition for purposes of marriage. Total 
participation, however, remains in the legal sense not in reality. This 
results in the weakening of the cause (of emancipation) and it is delayed 
and made legally obligatory after death. The remaining physical partici-
pation in the legal sense is in consideration of paternity that is found from 
the side of men. Likewise freedom is established in their favour and not in 
favour of women. Thus, if a freewoman comes to own her husband, when 
she has given birth to his child, the slave whom she has come to own is 
not emancipated due to her death. The proof of delayed emancipation 
establishes the right to freedom immediately, therefore, it prevents the 
validity of sale or moving her out of his ownership other than freedom in 
the present, and it gives rise to her freedom after his death. Likewise if she 
was owned in part by him, because istilad is not divisible; it is a sub-rule 
of paternity, therefore, it will be analysed on the basis of the governing 
principle. 

'It is recorded by 1bn Majah in his Sunan. Al-Zaylal, vol. 3, 287. 
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services, make her work for wages and to give her away in 	se her 

He said: He has the right to have intercourse with herm

, to   
1,1, reason is that he continues to own her, therefore, she resembles the 
"le abbarah. Chil e nrfruci, 

it. Al-Shafil (God bless him) said that the paternity of the 
 

him is established even if he does not claim it legally. The reason i
s that  if paternity can be established through contract, it should 

The paternity of her child is not established unless he 
acknowledgeset ibe  

from  e d 

established through intercourse, and that birth is more likel 

AI-Hidayah 

y ...rough it.  
Our argument is that having intercourse with the slave woman is f

or the  
satisfaction of carnal desire, and not procreation for which a Prevention 
exists (as birth is not desired). It is, therefore, necessary to make a clai

m  for the same legal grounds as is done for milk yamin without intercourse 
This is distinguished from the contract of marriage, because a child is

.  desired as the primary purpose, therefore, there is no need for al' 
. 	Ing a  

claim. 

If she brings forth another child after this, the paternity of this child is established without acknowledgement. This means after acknowledge. 
ment by him about the paternity of the first child. The reason is that 
through the first claim it is determined that the purpose is to produce 
children with her. She now becomes someone with legal access for sexual 
intercourse like a woman with whom marriage is contracted. If, however, 
he denies the paternity (of the later child) it stands negated through his 
declaration, because the physical relationship here is weak insofar as he 
possesses the right to transfer it through marriage to another. This is dis-
tinguished from the lawfully wedded wife as paternity cannot be negated 
by his denial, except through Wan because of the strength of the marital 
bond, and he does not possess the right to annul it by giving her away 
in marriage. This situation that we have mentioned is on the basis of the 
legal rule. As for the moral rule (between him and his Creator), if he has 
had intercourse with her and has given her protection' and has not been 
ejaculating outside the vagina, it is binding on him to acknowledge the 
child and file a claim for it, because it is obvious that it is his child. If he 
has ejaculated outside or has not been protecting her, it is permitted that 
he deny the paternity of the child, because one obvious state is opposed 
by another. This is how it has been transmitted from Abu Hanifah (God 

That is, he has not permitted her to go out and so on. 
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. There are two other narrations about it from Abu Yeisuf (God 
bless   i,1 Tr:l)) b  
bless him) 	 • - 

as both as from Muhammad (God bless him), and we have 

h in Ktfayat al-Muntahi. 
mentioned 

 if he 
 gives her away in marriage, and she brings forth a child, the 

ch
ild has the same status as the mother, because the right to freedom 

passes on to the child as in tadbir. Do you not see that the child of a 

m 	

free, while the child of a slave woman is a slave. 

Paternity is  ity is established through the father. The reason is that the 

r ight 

	and 

of legal access for cohabitation belongs to him, even if the marriage 
is irregular, because irregularity in this case is linked to validity in con-
formity with the legal rules. If the master claims it as his child, paternity 
is not established through him, because the child's paternity is already 

the mother becomes his umm walad due to his acknowledgement. 

When the master dies, the umm walad will be emancipated from his 

entire estate (not a third). This is based on the tradition of Sa`id ibn al-
Musayyab (God be pleased with him) "that the Prophet (God bless him 

and grant him peace) ordered that the ummahat al-awlad be emancipated 

and not sold in lieu of a debt, and that they should not be emancipated 

from a third.."3  The reason is that the need for offspring is primary, there-
fore, she will have priority over the rights of the heirs and debts like 

burial, as distinguished from tadbir, because that is a bequest and that 

is over and above the primary needs. 
There is no labour for her in lieu of a debt of the master owed to 

the creditors, due to what we have related. The reason is that she is 
not marketable wealth, therefore, her compensation cannot be paid as 
a consequence of abduction, according to Abu Hanifah (God bless him). 
Accordingly, the right of the creditors is not linked to her as in the case of 

qisas and as distinguished from the mudabbar for he is marketable wealth. 

If a Christian umm walad (owned by a Dhimmi) converts to Islam, 
then she is obliged to work for her value, and she has the status of the 

mukatabah, who is not emancipated until she pays the earned value. 
Zufar (God bless him) said that she is to be emancipated at once and the 
earned value is treated as a debt to be paid by her. The same disagreement 
applies to the case where Islam is offered to the master and he refuses 

3It is gharib, but there are other traditions like it recorded by al-Dar'qutni. Al-Zayla`i, 
vol. 3, 288. 
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the same status. Zufar (God bless him) maintains that removi 
e 	in 

dation from her after she has converted is obligatory, and 

to convert. In such a case if the umm walad 
converts she will r 

this 
ng deg a  

place through sale or emancipation. Sale becomes 
difficult, thcarrl ia°  

emancipation is selected. We maintain that the welfare of both s

-ide'°r ' affirmed by considering her a mukatabah, as this removes 
humiliation - es iS  

her by her becoming free immediately, while injury to 
the

mI her compulsion to work for acquiring the dignity of freedom, th
uswitkh  

Dhimmi will obtain the counter-value of his o
wnership. If she is eind"ne  

cipated, while she is insolvent, she will be reluctant to work. The um
.'  walad owned by a Dhimmi is marketable according to his 

belief, therei 
fore, he is to be left to his rules, but even if she is not marketable 

Wealth she is protected, which gives rise to the liability for compensation as  is  
the case with a joint claim of qisas where one of the heirs has forgiven the  
offender and the rest are entitled to financial compensation. If her 

mas-ter dies, she is emancipated without the obligation of earning, 
because 

she is his umm walad. If she is unable to pay during his lifetime 
she does 

not revert to slavery. The reason is that if she does revert she becomes a 
mukatabah due to the existence of the obligating cause (for the sake of 
Islam of her child). 

If a man has children through marriage with a slave girl of another 
and thereafter comes to own her, she becomes his umm walad. Al-Shafil 
(God bless him) said that she does not become his umm walad. If a man 
has a child through a slave girl that he owns after which she is claimed by 
a third party following which he comes to own her again, even then she 
will be his umm walad, in our view. He has two views on this, and the 
child is of a person deceived. He (al-Shafil) argues that she conceived a 
slave, therefore, she cannot be his umm walad; it is as if she conceived as 
a result of zinc and then the zani comes to own her. The reason is that 
becoming an umm walad depends upon conceiving a free child, for he is 
part of the mother in that state, and a part is not incompatible with the 

whole. In our view, the cause is being a part (of the master), as we have 
mentioned earlier, and such participation is established between them 

with reference to a single child being attributed completely to both. As 
paternity has been established participation is also established through 
this connection. This is distinguished from zinc, because in that there is 
no paternity for the child that is attributed to the fornicating father, but 
the 

child is emancipated if such a father comes to own him, for he Is part  
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of 
him in reality without a legal connection. A parallel case is that of a 

person who buys his brother, who was born as a result of zinc, and who is 

not emancipated. The reason is that he is attributed to him through the 

relationship with the father, and that is not established.4  

If a man has intercourse with a slave girl owned by his son, and she 
gives birth to a child, after which he claims it as his own, the paternity is 
established, while the woman becomes his umm walad. He is liable for 

but is liable neither for ̀ 14cir nor for the value of the child. We 

have u  evaimentioned the issue along with its evidences in the Book of Nikah 

within this book. He is not liable for the value of the child as it was con-
ceived in a state of freedom, due to the association of ownership with him 
prior to intercourse causing birth. If the father's father had intercourse, 

while the father was alive, paternity is not established. The reason is that 

the grandfather does not have wilayah while the father is still alive. If the 

father is dead, it is established for the grandfather just as it is established 

for the father, because of the emergence of his legal authority (wilayah) 

after the loss of the father. The kufr (Unbelief) of the father or his enslave-

ment is the same as his death for it cuts off legal authority. 

If a slave girl is owned jointly by two co-owners and she gives birth 

to a child with one of them claiming it as his own, paternity is estab-

lished for him. The reason is that when paternity is established for his half 
claim it is established for the remaining due to necessity, as paternity can-
not be divided for its cause cannot be divided, which is conception. The 

reason is that one child cannot be conceived from two different sperms. 

She becomes his umm walad, because producing a child is not divisi-
ble according to the two jurists. According to Abu Hanifah (God bless 
him) she becomes an umm walad to the extent of his share, thereafter he 

comes to acquire the share of his co-owner as that can be owned and he 
is liable for half her value. The reason is that he comes to own the share 
of his co-owner insofar as he is completely responsible for the birth. He 

is liable to one-half of her ̀ uqr (compensation for unlawful intercourse), 
because he had intercourse with a jointly owned slave woman. The own-
ership is established legally due to the birth and leads consequentially to 
the ownership of the share of his companion. This is distinguished from 
the case of the father who causes birth through the slave girl of his son, 

'The slave is his brother through his father. If he was his brother through his mother, 
he would be emancipated. Al2Ayni, vol. 6, 103. 
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If both claim ownership at once, paternity is established 
for both, 

P 
means that ifshe became pregnant within their ownershi 	". P. -Shafi,  (God bless him) said that recourse is to be had to 	• 	I PhYsicignormsts• The reason is that the establishing of paternity for two persons together, is 

despite our knowledge that the creation of a child from two different 

 
sperms is not possible, therefore, we acted upon physical resemblance 

 The Prophet (God bless him and grant him peace), was  happy with the  
statement of the physiognomist in the case of Usamah (God be pleased 
with him).' We rely on the letter of `Umar (God be pleased with him) 

the child of both men: he will inherit from them and they 
is  

written to Shurayh in this case: "It has become ambiguous 
will einnhietr: ambiguous for both, and if it is obvious, it is obvious for both. He   

from him, however, he will belong to the one who outlives the other."' A 
similar decision is reported from 'All (God bless him).' The reason is that 
both are equal in establishing their entitlement, therefore, they are equal 
in paternity. Even though paternity is not divisible, yet divisible rules are 
related to it, thus, whatever accepts divisibility is established as a right for 
both, and what does not accept divisibility is established for each one of 
them completely as if the other does not exist. The exception is where 
one of the co-owners is the father of the other co-owner or one of them 
is a Muslim and the other is a Dhimmi, due to the existence of a basis for 
preference, which is Islam, while in the case of the father it is his wealth on 
the basis of his right in the share of his son. The happiness of the Prophet 
(God bless him and grant him peace) in what is related was due to the 
reason that the unbelievers used to doubt the paternity of Usima (God 
be pleased with him), and the statement of the physiognomist put an end 
to this dispute, therefore, he was happy about it. 

51t has been recorded by the six Imams in their sound compilations. Al-Zaylii, 
3, 290. 

'It is recorded by Abd al-Razzaq. Al-Zaylal, vol. 3, 291. 
'It is recorded by 'Abd al-Razzaq. Al-Zaylal, vol. 3, 291. 
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The slave woman will become an umm walad for both, due to the 

validity of the claim of both with respect to their share in the child, thus, 

their shares in her render her a joint umm walad following her child. 

Both are liable for one-half of the cuqr, paid to each other from the 

cla
im of one upon the other. The child will inherit from both of them the 

inheritance of a full son, because each person has acknowledged his full 
right of inheritance, and it works as a proof against him. They inherit 

from him the inheritance of a single father, due to their equality with 

respect 
to paternity, as if both had furnished the same testimony. 

If the master has intercourse with the female slave of his mukatab 

and she gives birth to a child with the master claiming it as his own, 

paternity will be established if the mukatab deems him truthful. It is 

related from Abu Ylisuf (God bless him) that he did not take into account 

the confirmation of the mukatab on the analogy of the father claiming 
the child of the slave girl of his son. The legal reasoning underlying the 
authentic narration, which is the distinction (between the two cases with 
respect to confirmation), is that the master does not possess the right to 

undertake transactions in the mukatab's earning and cannot transfer it 
whereas the father does possess the right to transfer it, therefore, confir- 
mation by the son is of no account. 

He said: He is liable for the `uqr paid to her, because ownership does 
not precede intercourse. The reason is that whatever right of ownership 
he possesses is sufficient for the validity of birth, as we will mention. He 
is also liable for the value of her child. The reason is that he is within 
the meaning of a child born of deception insofar as he relies upon the 
evidence that the child is his due to his doing, and he does not agree to 
its enslavement, thus, it will be free.  on payment of its value with pater-
nity attributed to him. The slave girl does not become his umm walad, 
because he does not own her in reality as in the case of the child born of 
deception. 

If the mukatab does not confirm his claim about paternity, it is not 
established. In accordance with our elaboration that his confirmation is 
essential. If he comes to own her one day, his paternity will be estab-
lished, due to the existence of the cause that gives rise to it along with the 
extinction of the right of the mukatab, which is the obstacle. Allah, the 
Exalted, knows best. 

because the ownership in that case is established upon the condition 
 

birth, therefore, it is established prior to it, thus, he had intercourse 

one in his ownership. He is not liable for the value of her child 

because 

with 
paternity was established by relying upon the time of concent.  

r  00n, 
the conception did not take place through the ownership of his co 

 ownliers' 
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Chapter 84 

The Legal Status of Vows/Oaths 

He said: Oaths are of three kinds: yamin ghamus,' yamin mun'aqidah 

and yanin laqhw. Ghamas is an oath based on a past event by which 
falsehood is intended. Through this oath, the one who takes it commits 
a sin. This is based on the words of the Prophet (God bless him and grant 
him peace), "One who make false oath, will be thrust by Allah into the 

fire."' 
There is no expiation for such an oath, except repentance and the 

seeking of Allah's forgiveness. Al-Shafil (God bless him) said that there 
is expiation in it, for expiation has been stipulated for the removal of 
sin and for violating the sanctity of the name of Allah, the Exalted. Such 
violation has been established by the use of the name of Allah for a false-
hood. Thus, it resembles the yamin ma`qiidah in form. We rely on the 
argument that it is a pure kabirah (grave sin), while expiation is an act of 
worship that is rendered with fasting and for which forming and inten-
tion is stipulated, therefore, a grave sin is not to be linked to expiation. 
This is distinguished from the macqudah for that is permitted, and though 
even there is an element of sin in it, the sin is subsequent to the oath and is 
linked to a new exercise of the will (for breaking the oath). The sin in the 
qhamus oath is directly associated with a grave sin, therefore, it prevents 
its linkage with expiation. 

The mun'aqidah is an oath taken to undertake or not to undertake 
an act in the future. If he breaks such an oath he is liable for expiation. 
This is due to the words of the Exalted, "Allah will not call you to account 

'Yarnin ghamus in simple terms is swearing to cover up falsehood. 
'It is gharib in this version. The meaning, however, is recorded in other traditions 

reported by al-Tabarani and others. Al-Zayla`i, vol. 3, 292. 
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for what is void in your oaths, 
what 

bauttwHeehwaville mcaelIntyioounetdo.  account  for  your  

de  

liberate oaths,''' and that is 
 

 The yamin laghw is an oath taken about a past fact under the belief  

that  it is the truth, but the truth is different from,ByitAl. Tlahhisitiws 

was e

zao, drk 
about which we hope that Allah will not hold accountable 
malting it. Such a null oath is like a person saying, 	

the person  4  

and he believes that it was Zayd, but it was actually Amr. The legal bias, 

of this are the words of the Exalted, "Allah will not call you to account  basis 

for thoughtlessness in your oaths, but for the intention in your hearts
and He is Oft-Forgiving, Most Forbearing."4  He (Muhammad (God 

bless 
him)) has, however, associated it with hope due to the disagreement  

about its interpretation. 
He said: The persons making a vow intentionally, under coercion or  

out of forgetfulness are all equal, so that expiation becomes obligatory 
(for its violation). This is based upon the words of the Prophet (God bless 
him and grant him peace), "Three things if intended seriously are taken 
seriously and if said in jest are still taken seriously: marriage, divorce and 

yamin."5  Al-Shafi`i (God bless him) opposes us in this.' We will elaborate 
the distinction under the topic of coercion, Allah, the Exalted, willing. 

If the person undertakes the act mentioned in the oath (thus vio-
lating it) under coercion or out of forgetfulness, it is the same (as if the 
violating act was intended). The reason is that a real act is not made non-
existent due to coercion, and the bringing about of the (violating) act is a 
condition. Likewise if he brings about the (violating) act in a fit of faint-
ing or insanity, because of the fulfilment of the condition (of violation) 
in reality. If the rationale behind the rule (of expiation) is the removal of 
blame, then the legal rule turns upon its evidence, which is its violation, 
and not on actual blame.' Allah, the Exalted, knows what is correct. 

'Qur'an 5 : 89 
'Qur'an 2: 225 
'The Author uses the word yarnin in the tradition, while other jurists use the word 

‘ataq instead. All these are gharib. The tradition recorded by Abu Dawad uses the word 
rajah (retraction). Al-Zayla`i, vol. 3, 293. 

'He relies on the tradition that says that the Pen (of liability) has been lifted in the 
case of forgetfulness, insanity and minority. 

'For there is no blame for one under a fit of fainting or of insanity. 

Chapter 85 

Valid and Invalid Vows/Oaths 

He said: An oath is taken in the name of Allah, or in another name from 
among the names of Allah, the Exalted, like al-Rahman or al-Rahim, or 

by mentioning one of His attributes that are used for oaths in practice, 
like the Might of Allah, His Majesty or His Greatness. The reason is that 
vow by naming the attributes is known in practice, and the meaning of 
the oath reflects the power that is obtained, for he believes in the Glory of 
Allah and His attributes, therefore, the mentioning of Allah's name and 
His attributes is suitable for urging him to act or to prevent him from 
doing so. 

Except that if he uses the words "By the knowledge of Allah,' then 
this will not amount to a vow, because these words are not used in prac-
tice. The reason is that he uses them and means thereby what is known. 
It is said: "0 Lord, forgive us what is in Your knowledge of our sins," that 
is, what exists in Your knowledge. 

If he says, "By the wrath of Allah and His displeasure:' then he has 
not made a vow. Likewise "By His mercy," because a vow with the use 
of these words is not known in practice. Further, by His mercy is some-
times meant its effect, like rain or heaven, while wrath and displeasure 
are intended to mean punishment. 

If a person uses words meant for someone other than Allah, like , 
"Prophet" or "ka`bah," he has not made a vow, due to the words of the 
Prophet (God bless him and grant him peace), "When one of you makes 
a vow, he should make it in the name of Allah or abstain from making 

Likewise if he makes a vow by naming the Qur'an, because this is not 
done in practice. The Author (God be pleased with him) said: This means 
that he says, "Wa-al-Nabi, wa-al-Qur'an.' If, however, he says, "I am free 
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because being free of both amounts to 
kufr (unbelief). 

of both (the Prophet and the Qur'an)" then this will amo
unt  , 

These characters are the "waw," as in his statement 
acter "ba'," as in "billeihi" and the "ta'," as in "tallah • " 
all these are already known to be used for oaths, and are 
the Qur'an. 

in which case he is making a valid oath, like his statealent, "Allah, t 
will not do such and such," because omitting the character

atis:hmloe nogmthite. 
ting the character, the noun is in the accusative, and 

authentic view, because it has taken the place of the character "boar'.'likl
imia"h): 

usage of the Arabs by way of eloquence. It is also said
at 

it is in the genitive with the lowered vowel point indicat 
of the character. Likewise if he says, "lillahi" (for Allah) 	IT 

the Exalted has said: "Amantum lahu (literally, "Ye believed for • 
that is, "Ye believed in Him."' 

He said: The oath employs the character used for the qasopti 

(oath) 

The character is sometimes concealed through the personal pro
noun  
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Abu Flanifah (God bless him) said: If he says, 
"ova-haqqillahi," then he has not made a valid oath. It is also the view of Muhammad (God 

bless him), and one of the views of Abu Yilsuf (God bless him), but in 
another narration from him it amounts to a valid oath, because 

Haqq is one of the attributes of Allah, the Exalted, and it is as if he said, "Wallahi 
aI-haqqi," and an oath by this word is known in practice. In the opinion 
of the two jurists, he intends thereby obedience to Allah, and obedience 
is one of His rights, therefore, it is not a vow in the name of Allah. The 
Masha'ikh (jurists) have said that if he says, "wa-al-haqqi," it amounts to 
a valid oath, but if he says, "haqqan," it is not a vow. The reason is that 
al-Haqq is one of the names of Allah, while with the indeterminate he 
tries to affirm his statement of promise. 

If he says, "I swear," "I swear by Allah," "I vow," "I vow in the name of 
Allah," "I bear witness," or "I bear witness by Allah," then he has made 
an oath. The reason is that these words are used for making vows, and 
this form is for the present, but it is employed for the future through 
the accompanying evidences, therefore, he is deemed to make a vow in 
the present. Further, bearing witness is an oath. Allah, the Exalted, has 
said, "When the Hypocrites come to thee, they say, 'We bear witness that 

'Qur'an 20 : 71 
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aths a screen (for their misdeeds)."3  A vow in the name of 
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u known and legal, and without His name it is prohibited and 
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ne other wgand mikhuram ba-khudel," it amounts to 

it is for the present. If he says, "Saw and khu 

n:ththerrohie
t is saidthat it does not amount to an oath. If he says in FarsI, 

rarant' a  g nd 
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khurum ba-talaq zanam (I swear by the divorce of my wife)," 

"S-
dwe-sanot amount to an oath, because it is not well known. 

I 
 Likewise his statement 

la-`amrullahi wa-aymullahi (I swear by God), 

`amrultah 
implies that Allah remains, while aymullah means 

which is the plural of yamin. It is also said that it means 

bawYeactirlainsieu(illashwi'ear by Allah). The word aym is a link like the character waw, 

a
nd an oath with both is well known. So also if he says, "The covenant 

o
foah and His compact." The reason is that compact is an oath. Allah, 

the Exalted, has said, "Fulfil the Covenant of Allah,"4  The term mithaq 

(compact) 
is an expression used to mean cand (covenant). 

Likewise if he says I am obliged by a nadhr (vow of consecration) or 

nadhrullah. 
This is based upon the words of the Prophet (God bless him 

and grant him peace), "One who makes a vow of consecration (nadhr) 

without naming the object, is liable for the expiation of an oath."5  

If he says, "If I do such and such thing then I will be Jew or a Chris-
tian or an unbeliever," then it amounts to an oath. The reason is that 
when he deemed the condition a sign of unbelief, he believed that it was 
obligatory to prevent its occurrence. The statement by its creating an obli-
gation of avoiding it without the condition makes it an oath, just as you 
would say in the prohibition of the permitted' If he says this about an 
act that he committed in the past then it will amount to a yamin ghamits, 

and he will not fall into unbelief taking into account its operation in the 

'Qur'an 63 :1 
3Qur'an 58 : 16. 
'Qur'an i6 : 
'The tradition is recorded by Abu Dawild and Ibn Majah. Al-Zayla`i, vol. 3, 294. 
'Like saying, "Each permitted thing is forbidden for me." This will be considered an 

oath. Al-Ayni, vol. 6, 131. 
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the sacredness of the name of Allah. Further, this form is not kn
own  in  practice. 

oath, then he will become an unbeliever in both cases, because h
e c  Le  sented to being an unbeliever insofar as he went ahead with the act. "- 

of Allah or His displeasure," then he has not made an oath. 
Thedit  

is that it is a supplication for himself and is 
not related to conditions. Further, it is not well known. Likewise if he says, "If I do such and such 

a thing, I am a fornicator or a thief or one who drinks wine or one wh
o  consumes riba." 

The reason is that the prohibition of these things admit 
of abrogation' and amendment, therefore, they are not in the meaning of 

ever, is that he does not move over to unbelief in both cases if h
e  ki 

how, 

future. It is said that it will amount to 
unbelief because of 

its irnin di  implication, and it is as if he said that he was a Jew. The correct view 

If 
he says, "If I do such and such an act then upon me is th wrath 

it is an oath. If he believes that he will move to unbelief throughlvs 
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85.1 KAFFARAH (EXPIATION) 

Expiation for an oath is the emancipation of a slave, with the same types 
deserving reward as they do in the case of zihar, and if he likes he can 
clothe ten needy persons with one dress for each person or what is more 
than that. The shortest dress is one in which prayer can be offered. If 

he likes he can feed ten needy persons like the feeding in the expiation of 
zihar. The legal basis for this are the words of the Exalted, "The expiation 
for it is the feeding of ten indigent persons on a scale of the average for 
the food of your families; or clothe them; or give a slave his freedom. If 
that is beyond your means, fast for three days."' The word "aw (or)" in 
the verse is for choice, thus, the obligation is for one of the three things 
mentioned. 

He said: If he is not able to undertake any one of the three things, 
he should fast for three consecutive days. Al-Shafi`i (God bless him) said 
that he is to be given a choice (in the days) due to the unqualified meaning 
of the text. We rely on the recitation of Ibn Mas`fici (God be pleased with 
him), "The fasting of three consecutive days," and this is like a mashhur 
tradition. Thereafter, the elaboration of the shortest length of the clothing 

'Zinn and sariqah do not admit of abrogation. AI-Ayni, vol. 6, 133. 
'Qur'an 5 : 89. 

goog Wws1°ATns  

tIhtiesninain
rrianiuni that will cover most of his body, so that it is not permitted 

to give  justtrousers (sarawil), 
and that is correct, because one who wears 

is called naked 
in practice. If the dress given by him does not 

just tro
users 
 • ement 

of the minimum it will be deemed rewarded if its 
requir 

value is 

 equal to the food that is deemed sufficient.9  
!fleet Lii 

cation precedes the violation of the oath, it is not rewarded. 

which is the oath, therefore, it resembles expiation after causing an injury. 

We 
e arg

ue that expiation is for covering up the offence, but there is 
no 

offence here. Further, the 
yamin is not the cause for it is an obstacle and 

doe
s not lead to the rule, as distinguished from injury for that leads to 

the  Trulileer(ebayftcearuwsihnagtdise.aptahi)d. to the needy person is not taken back from 

him, 
because of its incidence as charity. 

He said: 
A person who makes a vow to commit a sin (offence) like 

that he will not pray, or will not speak with his father, or that he 

w
ai kill so and so, it is necessary that he considers himself to have vio-

lated 
lated such an oath and is to offer expiation. This is based upon the words 

of the Prophet (God bless him and grant him peace), "If a person vows 
to do something and then deems another act better than it, he should 
commit the better act and thereafter offer expiation for his vow.' The 
reason is that in what we have there is a loss of piety (due to not abiding 
by his vow) and moving towards a compulsory act, which is expiation, 
and there is no compelling factor, as opposed to this, for committing the 

offence. 
If an unbeliever makes a vow and then violates his vow in a state of 

unbelief or after converting to Islam, there is no violation for him. The 

reason is that he does not possess the legal capacity for a yamin for it is 

made or the Glory of Allah, and with his unbelief he cannot uphold this. 
Further, he is not eligible for expiation for that is an act of worship. 

'That is if it reaches the value of one-half a of wheat even if it is not a dress of the 
minimum required length. 

'It is recorded by Muslim from Abu Hurayrah (God be pleased with him). Al-Zayla`I, 
vol. 3, 296. 
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obligatory. This is the meaning of making it lawful mentioned h 
prohibition when established affects each of its constituent. 

establishing of the consequences of the vow, thus, resulting in its pr
ohibi,  tion. Thereafter if he commits an act, partially or completely fr

om among  
those that he prohibited, he violates the oath and expiation become, 

that his statement indicates the proof of prohibition and its 
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there is no expiation for him, because prohibiting the per 

inverting what is lawful, therefore, a lawful act, which is the yarnini c
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If a person says, "Each lawful thing is prohibited for me,
" t i  then it 

other things. Qiyas dictates that he violates the oath the moment he co
rn.. pletes his pronouncement, because he has committed a permissible act, 

which is breathing and so on. This is the opinion of Zufsae is  r(Gpoiedtybalnesds  him). The reasoning underlying istiiisan is that the purpose  
it is not attained by applying it to the most general meaning. When such 
application is rejected, the statement applies to eating and drinking in  
the light of what is customary, as the statement is employed in practice 
for what is consumed. The statement does not include his wife, except on 
the basis of intention, due to the non-consideration of the most general 
meaning. If he intends it, it amounts to ild, and the vow will not move 
away from eating and drinking. All this is the response on the basis of 
the authentic narration (zidar al-riwityah ). Our Masha'ikh (jurists), God 
bless them, said that a divorce occurs through it without an intention 
due to the preponderance of its usage for this, and the fatwa issued on this 
view. Likewise, if he says (in Farsi, "Halal is hararn for me," and this on the 
basis of custom. They differed about the statement (in l'arsi), "Anything I 
take in my right hand is prohibited for me," as to whether intention is to 
be stipulated for this. The more authentic view is that without intention 
it is to be deemed divorce on the basis of what is customary. 

If a person makes a vow of consecration (nadhr) in absolute terms, 
then he is under an obligation to fulfil it. This is based on the words of the 
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in a vow. Allah, the Exalted, knows best. 
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that is prevention. This detail is correct. 

makes a vow and says, "If Allah wills," then he is absolved of his vow."'
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It must, however, be linked with the v 
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in it in the sense of yamin. It is on the face of it a vow of 

consecration, therefore, he is given a choice between choosing any of the 
two options that he likes. This is distinguished from the case where it is 

view 

 be  deem  
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It is gharib, however, there are other traditions about the fulfilment of muihr that 

have been recorded by al-Bukhari. Al-Zayla`i, vol. 3, 300. 
'He cannot opt tbr expiation due to the absolute meaning of the above tradition. 

Al-Ayni, vol. 6, '43. 
like drinking kilomr. 

''It is gharib in these words. There are, however, other traditions recorded by the 

Authors ot the four Simon that convey the same meaning. Al-Zayla'ii, vol. 3, 3ot. 

i6o 	 Al-Hidetyah 



chapter 86 

vows  About Entering Houses and Residing There 

vio
lated his oath. The reason is that rooms are those that are built for 

spending the  night there, and these structures are not built for this pur- 

pose. 
Likewise if he is on the entrance of the room or under the awning 

over the main door, due to what we have mentioned. The awning is usu-

ally over the side street. It is said that if the entrance is such that he will 

be inside the room if the door is closed and it has a roof over it, then he 
has violated his vow, because this is a place where one usually sleeps. 

If he enters the ledge, he has violated his oath. The reason is that it 
is built for sleeping in sometimes, therefore, it becomes like the winter 
and summer enclosures. It is said that this is the case when the ledge has 
enclosing walls for their ledges were made like this. It is also said that the 
response is meant for the unqualified meaning, and this is correct. 

If a person makes a vow that he will not enter a house, and he enters a 
house that is in ruins, he does not violate his oath. If, however, he makes 
a vow that he will not enter a particular house and he enters is after it is 
razed to the ground and has become an open space, he violates his oath. 
The reason is that the term dar is used for the courtyard of the house both 
by Arabs and non-Arabs. It is said: dar 'amirah and dar ghamirah (for 
built and unbuilt houses). The poetry of the Arabs supports this meaning 
(of courtyard). The structure is an additional description for it (in the 
vow), except that it is redundant where the structure is present, but taken 
into account where it is absent. 

if a  person makes a vow that he will not enter a room, but then enters 

Katbah, or a mosque, or a church or a synagogue, then he has not 
the 
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enters it after the razing of the bath or other structure ber 
	se if he 

not revert to the name of dar. 	
, _...ause it d  

longer a dar due to the imposition of another name on it. Likewilt is 11° 
and he enters it, he does not violate his vow. The reason is that '   

If the lot is turned into a mosque or a bath or a garden or 
a a molt  

Qes  

If he makes a vow that he will not enter this particular room 
does so when it is demolished and the lot has become an o --, and he  

Pen space, he  does not violate his vow, because of the removal of the name roo
m  froth  

it, as it cannot be used for spending the night. If the walls are standin
g  and the roof is missing he will violate his oath as nights can be 

spent  there, while the roof is an additional attribute for it. Likewise if anoth
er  room is built there, he does not violate his oath upon entry. The reason 

is that the name did not survive after it was demolished. 
If a person makes a vow that he will not enter this particular  dar and 

he stays on its roof, he violates his vow. The reason is that the roof is 
part of the dar. Do you not see that a person in i`tikaf does not invalidate  it if he goes to the roof of the mosque, therefore, it is said that he does not 

violate his vow, and this is the view preferred by the faqih Abu al-Layth. 
He said: Likewise if he comes into the entrance of the house. This 

should be understood in terms of the detail given earlier. 
If he stands in the window of the house so that if it is closed he will 

not be inside, he does not violate his vow. The reason is that the door 
is for enclosing the house, therefore, what is within it is not outside the 
house. 

If a person makes a vow that he will not enter this particular house, 
and he is inside the house, he will not violate his vow by getting up, 
but he will by moving out and reentering, on the basis of istilpan. Qiy4.5 

dictates that he has violated his vow, because staying on is assigned the 
rule of commencement. The reasoning underlying istihsan is that entry 
does not have the meaning of staying on, because it is separate entry from 
outside into the house. 

If he makes a vow that he will never wear this particular dress when 
he is wearing it, and he takes it off at once, he does not violate his vow. 
Likewise if he makes a vow that he will not ride this particular animal, 

Al-Hidayah 

When 

Similarly, 	is  Ina e  
.0/. Si011 	he  is 

 living in it, and begins to vacate it immediately. 

  x, V ilwa  sviii: s  

he is rid-  - 
it, Makes a vow that he will not reside in this partic-

ing it and then dismounts at once, he does not violate his 

alai "°° bless him) (God b es 	

said that he violates his vow due to the existence 

Zilf° 	dition even 
if it is partial. We argue that a 

yamin is made for its vo ., 

co 	

therefore, the period of its realisation is exempted. 
of the c°11  

I 	
; es to wear 

the dress for some time, he violates his vow. 

anm

pletion,  

d liml 	. 

n tha
t all these acts are presumed to exist 

	a similar act is 

is  no 

If 
he contoru 

if he 
resolves a pure initial wearing, he is to be deemed 

The  reason ispt  ou not see 
that a duration is fixed for them. It is said, "I 

dertaken. 0  Y 
all 	

" nd "I wore it for a day," as distinguished from entry for it 

rode 	"I 
continued to enter for a year," in order to indicate duration 

de  for a day, a  . 

t said,  

are still inside, he has violated his vow. The reason is that 

tru 
	
his statement probably implies this. 'tation. 

and he then moves out without returning, while his assets He 

said: If a person makes a vow that he will not reside in this 
par- 

He 

	
t o be residing in it with his assets and his family still in it, 

allithiceccdtiligtohhraifildlirisihdinf'grnutsoileY
'custom, thus, a person operating in the market will say, "I 

live in such and such street." The house and courtyard have the same sta-
tus as a house. If the vow pertains to a city, completion does not depend 

upon m
oving assets and family according to what is narrated from Aba 

(God bless him), because according to custom he is not counted a 
Ynsuf  resident of a city from which he has moved, as distinguished fro the first 

case 
(of the house). A village has the same status as the city (forthis pur-

pose) according to the sound response. Thereafter, Abu Hanifah (God 
bless him) said that it is necessary that he move all his assets, because 
their remaining behind leads to violation of the vow. The reason is that 
residence is established by all these things, and such residence remains as 
long as any part of these remains behind. Abfi Yfisuf (God bless him) said 
that the major portion is taken into account, because moving everything 
may sometimes be difficult. Muhammad (God bless him) said that things 

that constitute his kadkhudha'i (Farsi: family and servants) are taken into 

account, because what is beyond this is not part of his residence. The 
jurists said that this is the best view and most compassionate for the peo-
ple. It is necessary that he move to another house without delay so that 

say it is not completed. The dalil (evidence) 
s out to the street or to the mosque, they the vow is completed. If he move - 

who moves from a city with his family is deem d be li 
i ence) in al-Ziyadat is that  

e to -e t-e resident of that 
is at a person 

If he makes a vow that he will not enter this particula
r  II-- turns into ruins and then another is built there, he violates hi 

vowand
n . 

he enters it, on the basis of what we have said because the n
ame n  ii 'vn en  
s 

bets 
on after its collapse. 

00014 

-■•••■-_ 



166 
	

Al-Ilidayah 
Book x: vows/  

land for purposes of prayer until he takes up residence 
	

krhs 
Likewise here. Allah knows best. 	

• another I  
and  

Chapter 87 

Entering and Leaving Buildings, and Other 

Matters 

He  said: If a person makes a vow that he will not leave the mosque, but 

he 
 then orders someone who carries him out, then he has violated his 

vow. The reason is that the act of the person ordered is attributed to the 

one giving the order. It is as if he mounted an animal and moved out. 

If 
he is moved out under duress he has not violated his vow, because 

the act is not transferred to him due to the absence of an order. If he is 
carried out with his consent, but not his order, he does not violate his 

oath, according to the authentic narration, because transferring of the 
act to him is through a command and not mere consent. 

If he makes a vow that he will not leave his house except for a funeral, 
and then he goes out for a funeral, but thereafter he attends to another 
need (while he is out), he does not violate his vow by doing so. The rea-
son is that the present going out is exempted and going to a place after 
that does not amount to going out. 

If he makes a vow that he will not go out to Makkah after which he 
goes out intending to go there, but turns back, he has violated his vow,  
as he has gone out with the intention of going to Makkah, which is the 
condition, because exit means moving from within and going out. 

If he makes a vow that he will not visit Makkah, he will not violate his 
vow unless he enters Makkah. The reason is that this is an expression for 
reaching. Allah, the Exalted, has said, "So come, both of you, to Pharaoh, 
and say:"1  If he makes a vow that he will not go to it, then it is said that 

'Qur'an 26 : 16 
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this is in the meaning of visiting, while it is said that it is lik
e  which is correct as it is an expression for leaving. 

do so till he dies, then he has violated his vow in the l 
If he makes a vow that he will certainly visit BaSeraakstbuthgIneg:It' 

hot  life for it was possible to fulfil it prior to this. 	 moment of i If he says to another, "I will certainly visit you tomorr
ow 

	hi 
ow  if I ... to," then this is to be construed to mean ability with respe

ct to - Oil able  
not normal ability. It has been elaborated in al-Jii '` l 
(Muhammad) said: If he is not unwell, or the 

sultan has  
nil a -Saghir 

eprives  h' 

health 'e 

'where  h 
',land 

him, or some other event has not taken place that d • 

e intended th 

not prevented e 

ability to visit him, he has violated his vow. If h • 

y accom • 

him of the  
of gads' (that is, if destined to come) then the matter ' er 

s and th 

the ability  
is betw and Allah, the Exalted. This is so as the reality of abilit 

the act. The unqualified term includes the safety of limb 
ness of means that are so in practice. Thus, an unqualified use 0

f h 

e sound _ 

een hint  
palates  

term will be interpreted in this meaning. Intending the first 
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hilth t
hen 

This type of vow is known as a yam  

beats him.  him
) alone who gave expression to it. The underlying reason- 

sta
tement Is t°  P 

ing  is that 1

..° practice the intention of the person making the intervening 
0-'11  

oaths/vows ar 

other sa" 
ou

t 

his statement was made in response to the invitation, thrfore, it 

"I 
 invited. This is distinguished from the case where he says, "If I have 

Slilarslch 

today," as in this he has gone beyond the response, therefore, it will 

be considered as an independent statement. 

whether or not this m

in
g to Abu Hanifah (God bless him). He does not violate his vow when 

the
n rides an animalbelonging to the authorised slave (of such person), 

the debt exceeds assets even when he included the animal owned by his 

slave 
 in his intention as this person does not have any ownership in the 

slave. If,  
any debt, the  
the slave's animal in his intention as his ownership in the slave subsists, 
however, it is customary to attribute ownership to the slave, therefore, 
it is done legally as well. The Prophet (God bless him and grant him 
peace) said, "If a person buys a slave and he has wealth, then it belongs to 
the buyer."' Consequently, attributing ownership to the master becomes 
doubtful, therefore, it is necessary to stipulate intention. Abti Yasuf (God 
bless him) said that in all these situations he breaks his vow if he had such 
intention due to the ambiguity in attributing ownership. Muhammad 

intention taking into account the reality of the ownership. The reason is 
(God bless him) said that he breaks his vow even if he did not have such 

„d bless 

ill be c°11s  

t an
d returns to have lunch, he has not violated his vow. 

Thee reason If 
a  man says w another, "Sit down.  and have lunch with me," and the 

If a person vows not to ride an animal of such and such person, 
but 

X , vows1°Ar's  

  i
vy slave is a freeman." He holds back fawn while after which he 

however, the debt does not exceed the assets or he does not have 

qf I have lunch my slave is 
a freeman," after which he goes 

are 
based on practice. 

trued for that invitation and applied to the lunch to which he 

n he does not break his vow as long he does not include 

pr
event the beating and going out, and (statements of) 

an is indebted, he has not broken his vow, accord 

in 	. It was Abu tlanifah 

that a debt does not eliminate ownership in the option of the two jurists. 

'It is recorded by all the six sound compilations. Al-Zaylal, vol. 3, 304. 
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trtis  

g is  s morally correct as well, for he intended the true meanie meanie 

n  used. Thereafter it is said that the statement is sound in thesense 
as well, as we have elaborated, but it is also said that it is not of qa' 

ofsound as it goes against the apparent meaning. 

If a person makes a vow that his wife will not go out without 
his permission, and he permits her once and she goes out, but then she _ goes  out another time without his permission, he has violated his vow. In this  situation it is necessary to take permission for going out each time. 

The  reason is that the exempted exit is linked with permission and what is 
beyond that is covered by general prohibition. If he intended permission 
just once, he is to be deemed truthful morally, but not legally, because it 
probably includes this meaning, nevertheless it goes against the apparent 
meaning. 

If he says (in the previous statement), "Unless I permit you," and 
then permits her once and she goes out, but thereafter goes out again 
without his permission, he has not violated his vow. The reason is that 
this phrase is for a limited meaning, therefore, the oath terminates with 
it (permission). It is as if he said, "Till such time that I permit you." 

If the wife of a person intends to go out, but he says to her, "If you 
go out you are divorced," after which she sits down for a while, and 
then goes out, then he has not violated his vow. Likewise where a per-
son decides to beat his slave, and another person says to him, "If you beat 
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vows About Eating and Drinking 

e sa
id: if a  person makes a vow not to eat of a particular date palm, 

Hstatement applies to its fruit. The reason is that he associated his 

en
with something that is not eaten, therefore, it is construed to apply 

v°w,hat grows out of it, that is, its fruit, because the tree is the cause for 

it. 
Accordingly, it is the figurative meaning that is suitably used for it, 

however, the condition is that the fruit is not altered into something new 

so that he does not break his vow by using mead, vinegar and what is 

cooked. 
if he makes a vow that he will not eat these unripe dates, but he eats 

them when they ripen, he will not be breaking his vow. Likewise if he 

says that he will not eat from these ripe dates or drink this milk and the 
dates turn into dry dates, the milk into thick paste, he will not violate his 

vow. The reason is that the qualities of being unripe and ripe are the basis 
of the vow, likewise its existence as milk, therefore, it will be restricted to 
them. The reason is that milk is consumable, therefore, the vow will not 
be interpreted to apply to what is extracted from it. This is distinguished 
from the case where he vows that he will not speak to this minor or this 
young man, but he does speak to him after he grows old (he will break his 
vow), because cutting off relations with a Muslim by ceasing to speak to 
him is prohibited according to the sharrah, therefore, the cause will not 
be deemed a cause according to the sharrah. 

If he vows not to eat the meat of this very young lamb, but he eats 
of it when it becomes a ram, he will be breaking his vow, because the 
attribute of being small is not the basis of the vow. The reason is that the 
prohibition of what is prohibited is greater than the prohibition of ram 
meat. 
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He said: If a person vows not to eat unripe dates paanrdt:a
alltvs he has not broken his vow, because they are not 	• 

ripe dates, or 

ripe d _at  unripe. 

neither unripe dates nor ripe dates, but then eats 
coloured) dates, he breaks his vow according to Abu H - ' ripe 

If a person vows not to eat unripe or ri 
) Or he  v.., 

andah (G 4: 

vows to  e  

 (t 
him). The two jurists said that he does not break his yowl.. 	°d hie  •• uy eating ripe  dates, that is, by saying ripe and eating partially ripe date 

	illg ri s and by Pe ing unripe and eating partially unripe dates. The reason is th 
p rt  a)'' unripe dates are called ripe and partially ripe dates are called u 

at.- a—all It is as if the vow was about buying such dates. He (Abu H n - 
rim,. A 

" ‘'l  ates, 
Y 

anifah  bless him)) argues that partially unripe dates are those that have 
(hod unripe part at the tail, while partially ripe dates are those that 

(,-, 

t  a small 
opposite, thus, one who eats them has eaten unripe and ripe d are the 
each of these is intended for consumption, as distinguished from 
as that applies generally and the partially follows the fully ripe  

If he makes a vow not to buy ripe dates, but he buys a bunch 
of dates in 	
rea es 

in which there are ripe dates, he has not broken his vow. 	

atesbu, and  

• 

ying 

that purchase applies to the whole and the predominant prevails sl°fIl

t 

is 
 vow pertained to eating, he would have broken his oath, 

because.eai.h
n'e-

applies gradually to small parts, therefore, the dates in their entirety eating 
 ar

e 
intended. It becomes as jibe vowed not to buy barley or not to consume 
it, and he buys wheat in which their are grains of barley and he consume' 
it, he breaks the vow with respect to eating but not buying, on the basis 
of what we said. 

He said: If a person makes a vow that he will not eat meat, but then 
eats fish meat, he does not break his vow. Analogy dictates that he does 
break it, because it has been called meat in the Qur'5n. The basis for 
istilisan is that this use of the term is figurative as liii.ini is produced from 
blood and there is no blood in them due to their existence in water. If 
he consumes swine flesh or human flesh, he breaks his vow, because it 
is /aim: in reality except that it is forbidden, and an oath is constituted 
validly for avoiding something that is prohibited. Likewise if he consumes 
liver or tripe. The reason is that it is hi/rin in reality and grows through 
blood. Further, it is used in the place of meat. It is said that he will not 
break his vow as in our custom it is not treated as meat. 

He said: If he makes a vow that he will not eat or buy fat, he will 
not break his vow except in the case of fat around the stomach (of the 
animal), according to Abu Hanifah (God bless him). The two jurists said 

Ai-Hidayah 

will break it 
due 

to the fat from the animal's back.. It is fatty meat 

that he 	existenceexistence 
of fat in 

it, which melts over fire. The Irnam argues 

Do you not see 
that it grows through blood an 

that  itAias  --meat for deriving 
strength from it. Consequently, he breaks his 

about 
meat, but he does not violate 

d 

IrenalitnY.VOW 
about selling meat. It 

is said that this is 
many 

vow 
 oil is Lli pasueoyvi le:: 1-v 

the  

j 11.-t 

 

eating at 1 lyet,  i sefrnaaagttbi iiiintcnwith  .  i  respect to a vow a 

the back of the animal. 

guage, but in Farsi the word peh does not apply in any 
vow , 	el  in it n " 

makes a 
vow that he will not buy, or not eat, meat or fat, but 

then 
he buys 

the 	
tail of a sheep, or eats it, he does not break his vow, 

' use it 
is a third type and is not used as a substitute 

for meat or fat. If he 11' 	- 

If 
he makes a 

vow not to eat from a particular lot of wheat, he will 
vow until he chews the wheat. If he eats bread made of 

because 	vow 

 will not break his vow, according to 
Abu klanifah (God 

not 

 m
ade 

:

The 
two jurists said that he will break his vow even if he 

ade of the wheat, because 
it falls within its comprehended 

an independent reality in use for it is boiled and roasted and hewed, and 

this meaning governs the figurative customary meaning 
once  e basis of 

the rule preferred by him. If he chews it, he breaks his vow according to 
and this is correct due to the generality of the figurative 

tnhieeatiwii4j.'1Irtisis
tsjust as if he says that het 

 ill not put a foot in the house of 

so 
and so. It is this (general meaning) wards which the opinion points 

when it says that he will break his vow if he eats its bread. 

If he makes a 
vow that he will not eat of this flour, but he eats of its 

bread, he breaks his vow, because the flour itself cannot be eaten, there
-

fore, it applies to what is derived from it. 
If he swallows the flour as it is, 

he will not break his oath, which is correct, as it gives way to the figurative 

meaning. 

If 	a vow not to eat bread, then his vow will apply to what the 

residents of the city, according to their custom, consider eating bread. 
This is bread made of wheat and barely as that is what is customary in 

most lands. If he eats bread of qatu'if (triangular doughnuts made in 

butter), he does not break his vow, as they are included in the meaning 

of bread in its broad meaning, unless he included them in his intention, 

for his statement probably implies this. Likewise if he eats rice bread in 

Iraq, he will not violate his vow, because it is not part of their practice, 

Book  x:  vow  

^ r 
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but if he was in Tabirsistan or another land where it is 
r he will violate it. 	 ..onsurned 

as bread,  

all things that can be roasted like eggs and other thin 

meat and not to eggplant or carrots. The reason is that in its unnal
,),PIYI° meaning it applies to grilled meat, unless he includes in i-,• 
	allfied 

If he makes a vow that he will not eat grilled food - 
oo it will  

eat that is cooked. This is based upon istihsan keeping customar 

meaning of his statement is given effect. 

If he vows not to eat cooked food, then this a l' 

ings so  

y practice trill' 

illt,,,,t: iii is  : ote  

pp les :ism, 

that the  

therefore, it will be applied to what is specific and well kno
w  

account. The reason is that giving it a very general meaning 

ot.her.th' ° 

Is diffi l cu t,  

curry/gravy of this meat even then he will be violating his vow . 
	- 

food cooked in water. The exception is where he includes 
 

in his intention for it amounts to going to extremes. If he 

w insofar as 

Ings  
consumes  the  

it contains constituents of meat, it is called cooked food. 

If a person makes a vow that he will not eat heads (skulls), his v
o  will be applied to those that are buried in clay ovens and 
	• w  sold in the  market. These are called yuknas. In al-Jami' al-Saghir the statement is  that if a person vows that he will not eat a head (skull), it will be appli

ed 
to heads of cows and goats, according to Abu Hanifah (God bless him), 
Abu Yusuf and Muhammad (God 	 applies  to sheep. This is a difference of periods and times, and the customary 
practice in his times was for the two types, while in their period it applied 
to sheep alone. In our times, the fatwa is to be issued in accordance with 
practice, as is mentioned in al-Mukhtasar. 

He said: If a person makes a vow that he will not eat fakihah (fruit), 
but he eats grapes or pomegranates or moist dates or cucumbers, he 
does not violate his vow. If he eats apples or melon or apricots, he does 
violate it. This is the view according to Abu Hanifah (God bless him), 
Abu Yusuf and Muhammad (God bless them) said that he does violate 
it by also eating grapes, moist dates and pomegranates. The basis is that 
the term fakihah is applied to what is enjoyed before a meal and after it, 
that is, it is consumed in excess of the normal meal by way of appetis-
ers. In this dry and fresh things are equal after having enjoyed them in 
the usual manner, thus, by having dried melon, he does not violate his 
vow. This meaning is present in an apple and its species, therefore, he 
violates his vow by eating them. The meaning is not found in a water-
melon and cucumber, as these are more like vegetables with respect to  

consumption, thus, he does not break his vow with them. In the 

sale anf 	es, 10 
 moist dates and pomegranates, the two jurists say that the 

case 
°ngof additional enjoyment is present in them as these are the most 

010-11̀  
fter fruits and enjoyed more than other fruits. Abu Hanifah (God 

soughtia ) 

 

say
s that these are things that provide nutrition and are used 

absleasisehdini
ctn:sa. It leads to deficiency in the meaning of enjoyment through 

one need for survival. Consequently, the dried fruits from 

th
• use in ° I-1  

amo
ng them are used as condiments or basic food. 

He 
said: If a person makes a vow that he will not eat idam (anything 

eir 

w
ith bread)' then each thing that alters the colour of bread is idam, 

eaten with meat is not idam, while salt is idam. This is the view accord- 

but r  to A
bu Hanifah and Abu Yusuf (God bless them). Muhammad (God 

said that each thing usually eaten with bread is idam. This is 
bi I  segos less 

a 
  
hnt)ration from Abu Yusuf suf (God bless him). The reason (accord-
Muhammad) is that the term idam is from muwadamah, which 

means 

 

compatibility. Each thing that is eaten with bread is compatible 
with it, like meat and eggs and the like. The two jurists argue that idam 
is something that is eaten as a secondary item, and the meaning of being 
secondary in a mixed form is found in reality in these, and when con-
sumed independently the meaning is found in the legal sense. Complete 
compatibility depends upon absorption as well. Vinegar and other liq-
uids are not eaten alone but are drunk, while salt is not eaten separately 
in practice as it dissolves, therefore, it is secondary. This is different from 
meat and other similar things for these are eaten separately. The excep-
tion is where he includes them in his intention insofar as this would be an 
extreme case. Grapes and melon are not idam, which is the correct view 

(out of different views). 
If a person vows not to have ghada' (breakfast/lunch), then ghada' 

is between the morning prayer up to zuhr prayers, while `asha' (din-
ner/supper) is between the zuhr prayer up to midnight. The reason is 
that the meal after the declining of the sun is `asha'. It is for this reason 
that the zuhr prayer is referred to in a tradition as one of the two prayers 
of `isha'. Suhur is between midnight and the rising of the sun. As it is 
derived from the word sahr and is applied to what is close to it. There-
after ghada' and ̀ asha' are meals that are intended to satisfy appetite. The 

'The word idam has a very wide meaning. It includes things like vinegar, oil, honey, 
butter, milk, salt and curry. 
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practice of the residents of each land is taken into account 
for the   rn  it is stipulated that the meal satisfy at least one-half of the appetite , b

it f 
If a person says, "If I wear, eat or drink, then inY slave is fi

e He 
adds, "I meant some things and not others." He is 

	ee,- 
not to 	(I, "lit truthful legally or otherwise. The reason is that intentio 

e -erne(' association with the expression, when a dress or other thin s
n is valicl  tioned. A thing implied has no generality, therefore, an intgenatrieohnIille!' 

it specific becomes redundant. If he says, "If I wear a dressOrion 
au  

alone. The reason is that it is an indefinite noun used for a 
drink a beverage (liquid)," he is not to be deemed truthful A. or ea) t  

or 

therefore, it becomes general and the restrictive intention 

deemed true for adjudication. 
it, except that it goes against the apparent meaning, thus it 

will 	on  

1,701  

, 	v not be 

If he makes a vow that he will not drink from the Dijlah (Ti
gris  River, but he drinks its water in a utensil, he has not broken his v 

until he sips water from the river, according to Abu Hanifah (God bi
c'essw,  him). The two jurists said that if he drinks from it with the help of a uten-

sil he has broken his vow as that is the commonly understood meaning. 
The Imam argues that the word min is used for divisibility and the true 
meaning here is in sipping and this is the usage. Accordingly, he break

s  
his vow on the basis of consensus, and transferring the meaning to its 
figurative sense is prevented even if it is well known. 

If he says that he will not drink of the water of the Tigris, but then 
drinks from its water with the help of a utensil, he breaks his vow. The 
reason is that even after scooping up the water it remains attributed to 
the river, and that is the condition. It is as if he has drunk from a canal 
that has been taken out from the river. 

If a person says, "If I do not drink today the water that is in this jar, 
then my wife is divorced," but there is no water in the jar, then he does 
not violate the vow. If there is water in the jar, but is spilt prior to the 
arrival of the night, he does not violate his vow. This is the view accord-
ing to Abu Hanifah and Muhammad (God bless them). Abu Yusuf (God 
bless him) says that he breaks his vow in both cases, that is, after the 
day is over. On the same disagreement is analysed the case where the vow 
is sworn in the name of Allah, the Exalted. The basis is that a condi-
tion of the vow becoming effective and its continuance is the concept of 
completion in the opinion of the two jurists, with Abu Yusuf (God bless 

reei ng. The reason is that a yatnin is formulated for comple-

hirril dislore,  such completion must be found in order to give effect to 

tioo,  th yasuf) argues that it is possible to say that it is effective lead- 

He (rkii 	in a manner that affects the substitutory duty, which 
.0 convict lot 

2 We would say that it is necessary that the original duty be 

is egiati"11. that it can operate on the substitutory duty. It is for this 
-eieable s° coo 	the  puffin girt-Ian-a does not become effective for purposes of 

that the  

was absolute, then in the first situation, he does not break 

:°ciiiiisaf
ittiletion between the absolute and one limited by time. The reasoning 

; the 
 opinion of the two jurists, but according to Abu Yusuf (God 

it nil 
 him) he violates it immediately. In the second case he breaks his 

blessin the opinion of  all three jurists. Abu Yusuf (God bless him) makes 

a  rider
lying the distinction is that limitation of time is to provide space, 

jthu
s, the act does not become obligatory except in the last segment of the 

tim
e. Accordingly, he does not break the vow prior to this. In the case 

of the 
absolute vow it is necessary to fulfil it as soon as he is free of the 

pronouncement. In this case he is unable to do so, therefore, he breaks 
the vow at once. The two jurists also distinguish between the cases and 

the reasoning 
for the distinction is that in the absolute vow he is required 

to fulfil it as soon as he ends the statement, but as the fulfilment is lost 
due to the loss of the object of the vow, he breaks his vow as if the person 
making the vow dies while the water remains. As for the vow limited by 
time, fulfilment is obligatory in the last segment of the time and at this 
time the object of completion does not remain due to the absence of its 
conception, therefore, fulfilment is no longer obligatory in it, and the vow 
is annulled. It was as if he made the vow initially in this state. 

He said: if a person makes a vow that he will rise up into the sky or to 
convert this stone into gold, his vow has become effective and he breaks 
it immediately thereafter. Zufar (God bless him) said that it does not 
become effective for it pertains to what is usually impossible, therefore, 
it is the same as what is impossible in reality. Thus, it does not become 
effective. We argue that fulfilment is possible in reality, because rising into 
the sky is possible in reality. Do you not see that the angels rise up into 
the sky, likewise a stone is turned into gold when converted by Allah, the 
Exalted. If it can be conceived it becomes effective for purposes of the 

'Because it pertains to an act in the future. 

reason 
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substitutory duty. Thereafter, he breaks it through the 
that is established in practice, like the person making ruling  of i ab, 

 the vow  dyill  114Y he breaks his vow despite the possibility of life retUrning. This is di
ffge' fc't from the issue of the jar (stated above), because the drinki

ng of warts at the time of making the vow, when there is no water in it, can
n  et  conceived and thus cannot become effective. 	 ot be  

Chapter 89 

Vows About Speaking 

. If a  person makes a vow that he will not speak with so and so, 
He  said: 
th

en he speaks to him in a manner that the person can hear him though 
he isasleep, he has broken his vow. The reason is that he spoke to him 

an
d his voice reached him, but he did not understand due to sleep. It is as 

if he called out to him so that he could hear him, but he did not under-

sta
nd due to inattention. In some versions of al-Mabsfit the condition is 

stipulated that he wake him up. The majority of our Masha'ikh (jurists) 

u
phold this. The reason is that if he does not draw his attention it will be 

as if he called out to him from a distance and he is in a situation where he 

cannot hear him. 

If he makes a vow that he will not speak to him except with his per-
mission, and he permits him, but he is not aware of his permission till 

he speaks with him, he has broken his vow. The reason is that the term 

idhn is derived from adhan, which is a notification or it is derived "from 
falling into the ears," and all this is not realised without hearing. Abu 
Yasuf (God bless him) said that he has not broken his vow, because per-
mission is release, and it is complete with permission like consent. We say 
that consent is an inner act, but permission is different from this as has 
preceded. 

He said: If he makes a vow that he will not speak with him for a 
month, then the time begins from the time of the vow. The reason is 
that if he does not mention the month, the vow will become perpetual. 
The mentioning of the month is for excluding what is beyond the month. 
What remains following his vow is within it taking into account the state 
he is in (possible anger). This is distinguished from the situation where 
he says, "By Allah, I will fast for a month:' The reason is that if he does 
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not mention the month, the vow will not become perpetual. Mention 

d et 
ing it will be

on i 
for

s 
 determining the fasts through it. As it is indefinite,°  -- 

the

erminati 	left to him. 
If a person makes a vow that he will not speak, but then he recites the 

Qur'an in his prayer, he does not break his vow, however, by recitin 
g ; outside the prayer he will break his vow. The same rule applies to ° 't  

tasbih tahlil and takbir. Analogy dictates that he breaks the vow in both cases 
which is also the view of al-Shafi`i (God bless him), because recitation, 
is speech in reality. We argue that in prayer it is not treated as speech 
either in customary understanding or according to the spar` (law). The 
Prophet (God bless him and grant him peace) said, "For this prayer of 
ours, nothing that pertains to the speech of humans is suitable."' It is also 
said that according to our custom he does not break the vow even while 
reciting outside prayer for in that case he is referred to as a reciter and 
one glorifying the greatness of Allah. 

If he says, "The day I speak to so and so, my wife stands divorced" 
then the day will mean day and night. The reason is that in the term 
"day" when it is associated with an act that does not extend over time, 
the intention is that it is unqualified. Allah, the Exalted, has said, "If any 
do turn his back to them on such a day,"2  The speech is not extended 
either. If he had formed an intention that it pertains to the day alone, 
then he will be deemed truthful for adjudication. The reason is that the 
statement is used to mean this as well. It is narrated from Abu Yfisuf 
(God bless him) that he is not to be deemed truthful as it goes against the 
well known meaning. If he says, "The night I speak to him, ...." then it 
is construed to mean night specifically. The reason is that it is the true 
meaning for the darkness of the night just as brightness is for the day 
specifically. The word night is not used in the absolute sense so as to be 
independent of time. 

If a person says, "If I speak with so and so, my wife is divorced, unless 
so and so comes or until so and so comes, or unless so and so gives per-
mission or until so and so gives permission," following which he speaks 

'The tradition has preceded in the topic of factors annulling prayer. Al-Zaylal, vol. 3. 
304. The words there were: "In this prayer of ours no part of human speech is valid for it 
is glorification, the proclamation of God's greatness and the recitation of the Qur'an." It 
is recorded by Muslim in his Sahitt, and other versions by al-Buldiari and al-Dar'qutni. 
Al-Zayla`i, vol. 2, 66. 

'Qur'an 8 :16  

to  the person's arrival and permission, then he breaks his 
. 	Pfluoks with him after his arrival and permission, he does not 

with 11  
vow. 1.1, e  few  because that is the limit, and the oath continues prior 

, his  1,./ 7 

bre; lim
it and ends after it. Thus, he does not violate the vow after 

tO 	in tion of the yamin. If the person named (so and so) dies, the 
die  NMI—a  Abu- Yfisuf (God bless him) disagrees with this. The reason 
vow lapses. prohibited  thing is speech, which ends with permission and the   
is Mai  'vat, a

nd after death such termination cannot be conceived to exist, 
arrive, the yamin lapses. According to his view such conception is not 

there 	
therefore, upon the cessation of the limit the yam in becomes there 

pas ecarovpene: It bu 	e  

makes a vow that he will not speak to some other person's 
does not identify a specific slave in his intention. He may 

also  say  he  will not speak to some other person's wife, or friend. There-

pchheirsosithonewr. person sells his slave, or irrevocably divorces his wife or 
with his friend, and he speaks to one of them, he has not 
The reason is that his vow has been made with respect 

an act that operates on a subject-matter that is attributed to another 

person, either to his ownership, or to his relations, and such an act is 

dtoevelops enmity 

baftnrooetkrIffeosanuund, therefore, he does not break his vow. The Author (God be 
pleased with him) said: There is agreement when the act is attributed to 
his ownership, but where it is attributed to his relations then according to 
Muhammad (God bless him) he breaks his vow, that is, in the case of the 
wife and friend. He says in al-Ziyacicit that this association is merely for 
identification, because the purpose is not to speak to his wife or friend, 
therefore, the permanent association is not stipulated. Thus, the hukm 
will apply to their persons as if he had pointed towards them. The basis 
for what is mentioned here (in the natn) is the narration in al-Jamr al-
Saghir, and the reasoning is that it is probable that the cessation of speech 
was intended for this man himself, therefore, he did not identify a spe-
cific slave. Consequently, he does not break his vow after the elimination 
of such association on the basis of doubt. 

suchifshlaisvev; or 
wp,,seruh pertains to a specific slave, that is, if he says, "Such and 

case of the wife 	

and such wife," or "Such and such friend," he does 
not break his vow in the case of the slave, but he does break his vow in the 

and the friend. This is the opinion of Abu Hanifah and 
Abu Yasuf (God bless them). Muhammad (God bless him) said that he 
breaks his vow with respect to the slave as well. This is the view of Zufar 
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as well (God bless him). If he makes a vow that he will not 
enter this house of so and so, and that person sells it, after which he enters  it, th  

it is governed by the same disagreement. The reasoning for the jetuen  

th. haveecr-oe-ufonft 

Muhammad and Zufar (God bless them) is that attributing  
here is for identification. Pointing out, however, is more explicit  
it cuts of participation of other persons,3  as distinguished from 

	for it 
 in an unspecified way. Accordingly, pointing out is taken int

u
o
sauttfr(ibGliotd.  

and general association becomes superfluous, so the slave becomes 

 

Abu Hanifah and Abu 

0  things  to I  . 

corne n

s that 

the friend and wife. The two jurists ( 
bless them)) argue that the reason for the vow is some me • 
is found in the person mentioned, because avoidance and rejection  rejection of 
these things (animals, houses and so on) is not undertaken for their ow 
attributes. Likewise the slave due to his reduced status. In truth it is for 
a meaning found in one who owns them, therefore, the vow is qualified 
with the state of existence of ownership. This is distinguished from the 
case where the reference is to an association of relationship like the friend 
and wife for enmity may be for their own persons in which case the asso-
ciation is for identification and the underlying reason for the vow being a 
meaning in the man is less evident here due to the lack of ascertainment, 
as distinguished from what has preceded. 

He said: If a person makes a vow that he will not speak to the owner of 
this covering (shawl), but he sells it, after which he speaks to him, he has 
broken his vow. The reason is that this association does not imply any-
thing other than identification, because a human being does not develop 
an enmity due to a head-covering (shawl). It is as if he had pointed to the 
person himself: 

If a person says, "I will not speak with this young man," but he speaks 
to him when he grows older, he breaks his vow. The reason is that the 
hukm is linked to the person pointed to as his attributes at the present 
time are superfluous. Further, this quality is not the basis of the vow, 
according to the explanation that has preceded earlier. 

89.1 ON DURATION 

He said: If a person makes a vow saying, "I will not speak with him for a 

time (hin)," or "I will not speak with him for some time (zaman)," or"I 

;That is, the probability of some other slave, wife, friend or house. 

000:  x, vovisi°1"14s  

speak with him for a time or some time," then it is construed to not 
   

mean six ni" 
ths  The reason is that the word Ian is sometimes applied to•

mid, 

ort 
period, and sometimes it means forty years. Allah, the Exalted, has 

e not been over Man a long period of Time (hin),"4  which 111d" Hmaesanthseixr 

very 	 l circumstances. A perpetual period is not usually 

co 	
months (gestation),5  and Allah, the Exalted, has said, 

middle forth 
its fruit at all times (hin)." This (six months) is the 

brings 'or 
therefore, the meaning is directed towards it. The reason is that a 

pew-,  
ail period is not intended for prevention, because such prevention 

rnaYexistubnecdaeursneotrhmata implies forever, and had he not mentioned it, it 
intended, 

 
4 uld have meant forever. Accordingly, the period we have mentioned 
would  identified. Likewise the words zaman is used in the meaning of bin. 

1t is 

 
said "I have not seen you for a hin or for some time in the same 

meaning. 
this applies when he has not formed an intention. If he did 

All  
intend something then the period is as he intended for he meant what he 

AsmabiedflaLniineraTvlehlisfijallestYi.c:isagreement lies in using it as an indefinite noun, which is 

he uses the word dahr (time), according to the two jurists. 
(God bless him) said: Dahr, I do not know what that 

correct. If it is made definite by the use of alif and lam (al-), then it means 
eternity according to the customary meaning. The two jurists maintain 
that the word dahr is used in the meaning of him It is said, "I have not 
seen you since a hin or dahr," to imply the same meaning. Abu Hanifah 
(God bless him) suspended his judgement in determining a period for it, 
because languages are not understood on the basis of analogy. Further, 
usage does not last long enough due to its changing meaning. 

If he makes a vow that he will not speak to him for days, then it will 
be construed to mean three days. The reason is that it is a plural used 
as an indefinite noun, therefore, it includes the minimum used for the 
plural and that is three. If he makes a vow that he will not speak to him 
for al-ayyam, then it is taken to mean ten days, according to Abu Hanifah 
(God bless him). The two jurists said that it will be taken to mean the 
days tohfsththneeweiets 

taken  
ki Itfhe makes a vow that he will not speak to him for 

en to mean ten months in his view, but in their 

4Qur'an 14 : 25 

'Some commentators have said it means forty years. Al-Ayni, vol. 6, 204. But see 
Abu klanifah's view below. 

6 Quean 14 : 25 
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opinion it is twelve months, because the character /am is meant for t  
on it. According to him it is a definite plural and will be applied t

o the  

same in his view for the plural "years?' According to the 
maximum that is included in the plural, and that is ten. The reply is 

the 

is previously known, and that is what we mentioned for the issue 
turns  

two jurists it will apply to his entire life, because there is no previously familiar 
period  other than this. 

number  
Abu Hanifah (God bless him) are ten days. The reason is that 

of days, then you are free," then "large number of days:,  
If a person says to his slave, "If you serve me for a large 

accthiordsinisgthtoe  

maximum implied by the word "days (al-ayyam)." The two jurists say  that it means seven days, because what exceeds this is repetition. It 
is said that if the vow is in Nisi, it is taken to mean seven days, because it is 

mentioned with a singular and not a plural. Allah knows what is 
correct. 

Chapter 90 

vows About Emancipation and Divorce 

If a  person says to his wife, "If you give birth to a child, you are divorced," 

and she does give birth to a dead child, then she is divorced. Likewise if 
he says to his slave woman, If you give birth to a child, you are free." 

The reason is that what exists is a child born in fact, and is called by this 

na
me in common usage. Further, it is considered a child in the law (char`) 

insofar as `iddah is terminated by its birth, the bleeding following birth 

is called nifas, and the mother (if she is a slave) is called an umm walad. 
Thus, the condition is complete, which is the birth of the child. 

If he says to her, "When you give birth to a child, the child is free 
then she gives birth to a stillborn child followed by another who is alive. 
The one alive is alone deemed free, according to Abu Hanifah (God bless 

him). The two jurists said that none of them is free, because the con-
dition is fulfilled by the birth of the dead child, as we have explained. 
The yam in, thus, lapses without the effect of its consequences upon the 
subject-matter. The dead child is not a subject-matter of freedom, and the 

child is the consequence. Abil I-Janifah (God bless him) argues that the 
unqualified use of the term is qualified with the attribute of life, because 

the person making the vow intended the establishment of freedom as a 
consequence, which is a legal power that emerges for repelling the author-
ity of another person. This cannot be established in a corpse, therefore, 
it is qualified with the attribute of life. It is as if he had said, "If you give 
birth to a living child, it is free." This is distinguished from divorce and 
freedom of the mother as consequences, because these cannot be quali-
fied. 

When he says, "The first slave I buy is free then he buys a slave; 
the slave is free, because the word "first" is a term for the individual who 
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atntrtibenterosft  

comes first. If he buys two slaves together, and thereafter 
of them is emancipated, due to the absence of indiyvisdeupaalarityan:ieth:rh: none 
two and the absence of not coming first in the third, thus, the 
being first is missing. If he says, "The first slave I bu 
then the third slave is emancipated, because he intended individuaii,„ee! 
the state of purchase by his statement. The reason is that 

beingse
parate

'7 in 
 is an attribute of a certain state, and the third slave is the fi   

	

n 	the 

orstiswthithat this 

and there 

attribute. 

If he says, "The last (next) slave I buy is free," but he b
xruys a slave  and dies thereafter, the slave is not emancipated. The reason • 

because he is 

term "last" is a term for an individual who had to come next  
is none before him, therefore, he is not the next. If he buysa 

affirmed. tide 

	

(last) slave is free, b 	
an and thenanother and dies thereafter, the next ( 

the next individual, therefore, the attribute of being next is  
stands emancipated the day he bought him, according to Abu H - 
(God bless him), so that his freedom is worked out from the entire estate, 
The two jurists say that he is emancipated the day the master dies, so 
that his freedom is worked out from a third of the estate, because being 
last is not established without the absence of purchase of another slave 
after him, and this is realised after death. Thus, the condition is found 
upon death and is restricted to death. According to Abu Hanifah (God 
bless him), death is merely an identifier (and not a condition), and as 
for the attribute of being last it is established from the time of purchase, 
therefore, it is established by reliance on the moment following it. The 
same disagreement governs the making of three repudiations contingent 
upon it. The effect is seen in the operation of prohibition of inheritance 
and its absence. 

If a person says, "Each slave who gives me the good news about a 
child born to such and such woman, is free," then three slaves separately 
give him such news, the first one bearing the news is emancipated. The 
reason is that basharah is that news about another which reflects hap- 
piness on the face, and it is stipulated that it be a news of happiness 
according to common usage. This is realised in the news given by the first. 
If they all give him the news at the same time, they stand emancipated, 
because it is realised due to all. 

If a person says, "If I buy so and so, he is free," then he buys him with 
the intention of the emancipation being expiation for his vow, he is not 
rewarded, because the condition is that intention coincide with the cause  

of  erna 

the

c vattiolonnnd,i.wahhich is the oath. As for purchase, it is the condition 

for em 3 	3 	on for his oath, he is deemed rewarded in our view. 

Zufar and 
	(God bless them) disagree. They argue that the pur- 

chase ant, 

ati 	as4 G  

tionefor emancipation, while the 'illah is kinship. The 

buys his father with the intention of the emanci- 

hase is 	c°  
n 
 is that purchase is establishing of ownership, while emancipation 

extinction and between them there is contradiction (purchase is not reason  
is Its 	 argue that the purchase of a close relative amounts to 

einanc
ipation)- We 

emancipation, due to the words of the Prophet (God bless him and grant 
"A child can never be rewarded through his father, unless he 

dfillinmetilhediaincthee'npurchase itself as emancipation, and did not stipulate any- 

thing 	

and buys him, thus, emancipating him."' Here he 

thing else besides it, and it is a parallel for the saying, "He watered it and 

irrigated it." 
 his umm walad, he is not rewarded. The explanation of 

this issuee b u e is that he says to his umm waiad through marriage, "If I buy 
you you are free as expiation for my oath," and thereafter he buys her. 
She stands emancipated due to the fulfilment of the condition, but he 
is not rewarded on account of his expiation, because she is entitled to 
freedom on account of bearing his child, therefore, such freedom can-
not be associated with the oath in all respects. This is distinguished from 
the case where he says to another slave woman, "If I buy you, you are 
free on account of the expiation of my oath." Here, if he buys her, he 
is rewarded, because her freedom is not a matter of entitlement from 
another perspective. Accordingly, associating it with the oath does not 
cause any disturbance (of the rules) when intention accompanies it. 

If a person says, "If I take a slave woman as my mistress, she is free," 
then when he does take one whom he owns as a mistress, she is free. 
The reason is that the vow has been concluded for her benefit due to the 
existence of ownership. Further, the word jariyah is indefinite, therefore, 
it includes each slave woman individually. If he buys a slave woman and 
turns her into his mistress, she is not emancipated through this vow. 
Zufar (God bless him) disagrees. He says that making a slave woman a 
mistress is not valid unless there is ownership, and mentioning it means 
mentioning ownership. It is as if he said to a strange woman, "If I divorce 

'It is recorded by all the sound compilations, except al-Bukhari. Al-Zaylaci, vol. 3, 
304. 
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you, my slave is free," then marriage here is implied. We argue that   

mistress, 
ership is mentioned by necessity for the validity of making her a ns

Tess, 

and it is a condition, therefore, it is limited to the extent of need. 
 

------------- 

IsiA:

&}o  

 It is not  effective for the validity of the consequence, which is freedom. In th
e case  of divorce, it is effective with respect to the condition and not the 

conse-quence. quence. Thus, if he says to her, "If I divorce you, then you stand divorced 

 
thrice," then he marries her and divorces her with a single repudiation, 

o she is divorced thrice. This acts as the standard for our issue here. 	n' 
If a person says, "Each slave that I own is free," then his limmaNt 

al-awlad, mudabbars, and slaves are all free, due to the unqualified asso-
ciation with all of them, because ownership is established in them both 
as ownership of the corpus and possession. His mukatab slaves are not 
free unless he includes them in his intention, because he does not have 
possession over them, therefore, he does not own their incomes nor does 
he have a right to have intercourse with his mukatabah. This is distin-
guished from the umm al-walad and mudabbarah. Thus, the association 
is improper and niyyah is necessary. 

If a person says to his wives, "This one is divorced or this one and this 
one," then the last one is divorced, while he has an option with respect to 
the first two. The reason is that the word "ow" is for establishing of one 
the of two things mentioned. He included her in the first two and then 
added a third to the divorced woman. The reason is that the conjunction 
is for participation in the rule, therefore, it is confined to the subject-
matter. It is as if he said, "One out of you two is divorced and this one." 
Likewise if he says to his slaves, "This one is free or this one and this 
one;' then the last one is emancipated. He has an option with respect to 
the first two, as we explained. Allah knows what is correct. 

Chapter 91 

Vows About Sale, Purchase and Marriage 

makes a vow that he will not buy or sell or take on hire, then 

agent who undertakes all this, he has not violated his vow. 

T

appoints

ifha  

eperson 

 reason er  lan 
an 

aisthat the contract is concluded by the contracting party and 

he owns the rights of performance (iluquq).' Accordingly, if the contract-

in
g party had made the vow, he would have violated his oath. The act 

that is a condition is, therefore, not found, and that is the contract on 
the part of the one giving the order(principal), for what is established for 

him is the hukm of the contract. Unless, he includes this in his intention, 

for this appears extreme or the person making a vow is one in author-

ity, who does not undertake contracts on his own, because he prevented 
himself from undertaking something that is normally done. 

If a person makes a vow that he will not marry, or divorce, or eman-

cipate, but then appoints an agent to do so, he has broken his vow. The 

reason is that an agent in all this is like an emissary and a messenger. 
He does not attribute these acts to himself, but to the person giving the 
order, and the rights of performance revert to the one giving the order 
and not to him. If he says that he formed the intention of not speak-
Mg about these things, he is not to be deemed truthful for adjudication 
alone. We shall be pointing out the meaning of this in the explanation of 
the difference, God, the Exalted, willing. 

If he makes a vow that he will not beat his slave and will not slaugh-
taenrd  his gsloaauhtg,btuetr.he orders another who does it, then he has violated his 
vow. The reason is that the owner has the authority of beating his slave 

slaughtering his goat, therefore, he possesses the right to delegate 

'The kianafis make a distinction between the hukm and litaitiq in the contract of 
agency. 
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the authority to another. Further, the benefit of doing so revert
s 
 to the 

go 	
therefore, he is deemed the direct actor as there are no rights that 

go to the person ordered. If he says, "I intended not to undertak
e  theat  acts myself," he is to be deemed truthful for purposes of adjudicatiose 

as distinguished from what has preceded about divorce. The underlyin; 
reasoning for the distinction is that divorce is nothing but the expr

ession° of words that lead to the occurrence of divorce for her. Ordering such 

both 
act is like expressing those words, and the word "divorce includes both 
therefore, if he intended their expression then he intended one particu.' 
lar meaning out of a general meaning. Accordingly, he is to be deemed 
truthful morally not legally. As for beating and slaughter, they are phys-
ical acts that are recognised by their effects, and attributing them to the 
person ordering are by way of causation in the figurative sense. Thus, if 
he intended to undertake the act himself, then he intended what is true 
in fact, therefore, he is to be deemed truthful morally and legally. 

If a person makes a vow that he will not beat his child, but orders 
another person to do so and he does beat him, he has not violated his 
vow. The reason is that the benefit of beating the child will revert to the 
child, which is disciplining and refinement, therefore, his act will not be 
attributed to the person ordering. This is distinguished from the order to 
beat the slave, because the benefit of obedience through his order will go 
to the person ordering. Consequently, the act is attributed to him. 

If a person says to another, "If I sell this dress for you, then my wife 
is divorced," after which the person who is the object of the vow conceals 
this dress within the dresses of the person making the vow, who sells 
them without knowing of such concealment, then he has not broken his 
vow. The reason is that the character lam precedes the word sale and this 
requires that it be specific to him, and this means that he sell under his 
orders, because sale accepts delegation, but this is not found here. This is 
different from the case where he says, "If I sell a dress that you own...," 
for here he will violate his vow as he will be selling a dress owned by 
him, whether or not it is under his order, and whether or not he is aware 
of it. The reason is that the character lam precedes the subject-matter 
as it is proximate to it, therefore, it requires that it be specific to him. 
This is true if the dress is owned by him. Cases parallel to this are of 
dyeing and stitching and each act that accepts delegation of authority, as 
distinguished from eating, drinking and beating the slave, as these acts 
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13°°j(V°v1 sl  dATeHl segation, therefore, the rule will not be separate in both 
do not accep

t 
 

cas 	on says, "This slave is free if I sell him," and he sells him 
If if a person  the condition that he has an option, the slave is emancipated, due to 

on 
t
he existence of the condition, which is sale, and ownership in the slave 

tinues, therefore, it is converted to its consequence, which is freedom. 
con ikevvise  if the buyer says, If I buy him he is free," and he buys him on 

the 
 condition that he has an option, the slave is emancipated, as well. The 

reason is that the condition is fulfilled, and that is purchase, and owner-

s
hip is established in him. This is obvious on the basis of the rule upheld 

by the two jurists' as well as on the rule upheld by the Imam, because this 
emancipation depends on its condition, and what is contingent is like the 
immediate. If emancipation is given effect immediately, prior ownership 

male slave or this female slave, 
is esItfablihed apsersonfosrayhmsi,  likewise in Iedoisnotstehs case. 

then my wife is divorced," following which he emancipates them or gives 

them the status of mudabbar, his wife is divorced. The reason is that the 
condition stands fulfilled, which is the absence of sale due to the loss of 

r husband, "What if you bring another wife?" 
the  Is fu a

b j woman
e ct m at tsearyos  ft os a hl ee. 

and he replies, "Each wife that I have will stand divorced thrice," then 
this wife who took the vow from him stands divorced (too) for pur-
poses of adjudication. According to Abu Yfisuf (God bless him), "This 
wife is not divorced for he excluded her through his response," there-
fore, the decision will be accordingly. Further, his intention is to please 
her and that is by divorcing others besides her, thus, it will be qualified 
accordingly. The reasoning underlying the authentic narration is based 
on the generality of the statement, and he went beyond the context of 
the response, therefore, the statement will be treated as an independent 
statement. Further, his purpose could have been to point to a grave action 
when she raised an objection about what the shar` (law) has deemed law-
ful for him, and with such vacillation of the issue it is not suitable for 
restriction. If he intended wives other than her, then he is to be deemed 
truthful morally, but not legally, as it amounts to the restriction of the 
general meaning. Allah knows what is correct. 

1Khiyar of the buyer does not prevent the passing of title to him. 
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Chapter 92 

Vows About 11ajj, Prayer and Fasting 

He said: If a person, while in the Ka`bah or in another place says, "I am 
under an obligation to walk to the House of Allah, the Exalted or to the 
Ka`bah," then he is under an obligation to perform hajj or `umrah on 
foot. If he likes he may ride, but then he has to offer a sacrifice (dam). 
Analogy dictates that he is not obliged to do anything, because he made 
obligatory upon himself what is not an obligatory means of seeking near-
ness to Allah or is intended essentially. Our opinion has been transmitted 
down to us from 	(God be pleased with him). Further, the people 
were accustomed to make hajj and ̀ umrah obligatory through such vows. 
Thus, it is as if he had said, "It is obligatory upon me to visit the House 
on foot." This makes it obligatory for him to go on foot, but if he likes he 
can take a ride and make an offering. We have already mentioned this in 
the topic on religious rites. 

If he says, "It is obligatory upon me to go out or to move towards 
the House of Allah, the Exalted," then there is no such obligation upon 
him. The reason is that acquiring the obligation to perform hajj or ̀ umrah 
through such expression is not part of the common usage. 

If he says, "I am under an obligation to walk to the Haram or to 
al-Safa wa-al-Marwah," then there is no such obligation for him. This 
is the view according to Abu Hanifah (God bless him). Abu Yasuf and 
Muhammad (God bless them) said that because of his statement, "I am 
under an obligation to walk," he is obliged to perform hajj or ̀ umrah. If 
he had said, "Up to al-Masjid al-Haram," then the same disagreement of 
views applies. The two jurists are of the view that the Haram is included in 
the House being adjacent to it. Likewise, al-Masjid al-Haram is included 
in the House, therefore, mentioning one amounts to mentioning the 
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other. This is distinguished from the case where he mentions al-Sab 
al-Marwah, because they are separated from the House 
the Imam, the creation of the obligation of ihram through  

expres-sions is not part of the common usage, and it is not possible to 
e to c r elantge to 

and 

  such 

obligation through the use of the word "walking" in its act:sly:7i:: 
therefore, the obligation is prevented. 	 g, 

thereafter he says that he has performed the hajj with two witnesses 

If a person says, "My slave is free if I do not perform this  

known, he is  
t 

his h slave anvde Abp 
tes- tifying that he offered a sacrifice this year at Kufah, thenh 

not be emancipated. This is the view according to Abu Hanlf 
Yasuf (God bless them). Muhammad (God bless him) said ' h 
emancipated, because this testimony is about an act that is 	which  - o 
is sacrifice. This act necessarily indicates the negation of the performance 
of hajj, therefore, the condition (of the vow) stands fulfilled. The two  
jurists maintain that it is the negation of hajj, because the purpose is to 
establish the negation of hajj and not the offering of the sacrifice (there-
fore it is not admissible as testimony), because there is no demand for 
such negation (on the part of the public). It is as if they rendered testi-
mony that he did not perform hajj this year. The utmost that can be said 
is that this negation is within the knowledge of the witnesses, but we can-
not distinguish one form of adjudication from the other (for purposes of 
adjudication). 

If a person makes a vow that he will not fast, but he forms the Mien-
lion of a fast and fasts for a moment then breaks it, he has violated his 
vow, because fasting is abstaining from acts leading to the breaking of the 
fast with the intention of seeking nearness to Allah. 

If he makes a vow that he will not fast for one day or keep one fast, 
but fasts for a moment and then breaks it, he has not broken his vow. 
The reason is that by this is meant a complete fast that is considered so 
by the law (shall, and this occurs by terminating it at the end of the day, 
and the day is explicitly mentioned in determining its duration. 

If he makes a vow that he will not pray, but he performs the qiyelm, 
rukfe, then he does not break his vow. If, however, he also performs the 

prostration and then terminates it, he breaks his vow. Analogy dictates 

that he has violated his oath by commencement taking into account the 
ruling for the commencement of fasting. The basis for istitisan is that 

prayer is an expression for various elements (arkan). Thus, as long as he 

not  perform 
  all of them it cannot be called prayer. This is distin- 

 
doe d  fro

m fasting as that consists of a single rukn, which is abstaining 

guics  i

sh

s

e 
 repeated in the next moment. 

an if  he 
makes a vow that he will not offer salat, he does not break his 

iota he completes two rak ahs. The reason is that he meant by it the 

40  auy  acknowledged salat, and the minimum is two rak`ahs due to the 

ptbibition of offering a single (odd) rak ah (butayra'). Allah knows best. 
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Chapter 93 

Vows About Dresses and Jewellery 

If a  person says to his wife, "If I wear cloth made of the yarn you spin, 

then it is hady," and he then buys cotton that she spins and weaves after 

which he wears it, it is a hady according to Abu Hanifah (God bless him). 
The two jurists say that he is not obliged to treat it as hady, unless she 
spins yarn from the cotton owned by him on the day of the vow. The 
meaning of hady is charity that is to be given at Makkah, because it is the 
name of the charity made for it. The two jurists argue that a nadhr (vow) 
is valid in the case of a thing owned or when it is associated with the 
cause of ownership, which is not found here. The reason is that clothing 
and spinning by a woman are not causes of ownership. The imam argues 
that spinning by a woman is usually from the yarn owned by the husband, 
and it is the usual that is intended, and this is the cause of ownership. It 
is for this reason that he will break his vow if she spins from the cotton 
owned by him at the time of the vow, because cotton is not mentioned in 
the statement of the vow. 

If a person vows that he will not wear jewellery, but he wears a silver 
ring, he has not broken his vow, because it is not considered jewellery 
according to custom or law, therefore, its use is allowed for men and as 
a seal for sealing things. If it is made of gold, he has broken his vow, 
because it is jewellery, therefore, its use is not allowed for men. 

If he wears a string of pearls that are not inlaid, he does not break 
his vow according to Abu Hanifah (God be pleased with him). The two 
jurists said that he has broken his vow, because it is jewellery in reality 
insofar as even the Qur'an has called it as such. The Imam argues that it 
is deemed jewellery according to custom, unless it is not inlaid, and the 
basis of vows is custom. It is said that this a disagreement arising from 
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differences of time and age. The fatwa is issued according to the View 
o
u  
f 
st
the  two jurists, because wearing pearls as jewellery by themselves . vi 

, comary. 
If a person vows that that he will not sleep on a bed, but he sleep

s  on it when on top of it is a blanket (qiram), then he has broken his v 
because it is a constituent part of the bed, therefore, he will be considered 
to have slept on it. If he places another bed on it and sleeps on it, he does 
not break his vow. The reason is that something similar to it is not p

art  of it and the reference to the first stands terminated. 
If he makes a vow that he will not sit on the ground, but then he 

sits on a rug or mat, he has not broken his vow, because this cannot be 
termed as sitting on the ground. This is distinguished from the case where 
between the ground and his body is his dress, because that is deemed a 
subsidiary part of him and cannot be considered a barrier. 

If he makes a vow that he will not sit on a cot, but then he sits on a 
cot upon which is a rug or a mat, he has broken his vow, because he is 
considered to be sitting on the cot. Sitting on a cot in practice is usually in  
this way. This is different from the situation where he places another cot 
on top of it, because it is similar, and reference to the first is terminated. 
Allah knows what is correct. 

Chapter 94 

Vows About Homicide and Causing Injury 

If a  person says to another, "If I strike you then my slave is free," and he 

after he is dead, then this statement will be construed "while 
str

ikes him  
he is alive." The reason is that striking (hitting) is a term for an act that 

is pain
ful and establishes contact with the body. Pain is not realised in 

the case 
of a corpse. A person who will be tormented in the grave will be 

brought to life, according to the view of most scholars. The same is the 
case with the giving of clothing, because the meaning is the passing of 

ownership when used in an unqualified sense. Clothing by way of expia-
tion belongs to this category, and it is not realised in the case of a corpse, 
unless he intends thereby a covering. It is said that in Farsi it is construed 

to mean clothing. Likewise speech and entering upon someone. The rea-

son is that the purpose of speech is to make the other person understand 
and death negates this. The meaning of entering upon is visiting a person 
and after death it is his grave that is visited, not the person. 

If he says, "If I give you a bath, my slave is free," and he gives him a 

bath after his death, he has broken his vow (for by not emancipating the 
slave). The reason is that bathing means causing the water to flow and its 
purpose is purification. This stands realised in the case of a corpse. 

If a man says that he will not beat his wife, but then pulls her hair, 
tries to strangle her, or bites her, then he has broken his vow, because 
beating is a term for a painful act, and pain stands realised. It is said that 
he will not break his vow in case of play for it amounts to enjoyment and 
not beating.' 

If a man says, "If I do not kill so and so then my wife is divorced," 
when this so and so is dead and he is aware of it, he breaks his vow. The 
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'That would mean that if he beats her during play he does not break his vow. 
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correct. 
over it. In that issue there is no detail about having knowledge, which i

s  

becomes analogous to the issue of the jar' along with the disagreement 

break his vow. The reason is that he based his vow on life that was roue 
ning through him, in which case completion is not conceivable. The iss

ue  

him, and that is conceivable, therefore, the vow takes effect and h
e  breaks-r  it due to normal inability. If he is not 

aware of his death, he  ,L., 

reason is that he formed his vow on the basis of life that Anil, 

Al-Hidayah 	
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--- renews for 

does not  

Chapter 95 

Vows About the Demand of Dirhams 

If a person says that he will definitely repay his debt soon, then it means 

a period that is less than a month. If he says after an extended period 

the
n it extends beyond a month. The reason is that what is less than it 

is c
onsidered a short period and what is more than that is an extended 

period. It is for this reason that it is said after a long period, "I have not 

seen for more than a month." 
If a person says, "I will pay the debt of so and so today," then he pays 

him, but that person finds that the coins are demonetised, or counterfeit, 
or they belong to a third party, then the person making the vow has not 
broken his vow. The reason is that demonetisation is a defect, but a defect 
does not eliminate the species, therefore, if he permits repayment in such 
coins the debt will be satisfied and the condition of fulfilment of the vow 
will be found. Taking possession of coins claimed by a third party is valid, 
and returning these does not eliminate the fulfilment that is realised. 

If he finds them alloyed with copper or bronze, he breaks his vow, 
because these are not from the species of dirhams so it is not permitted 
to use them in transactions of sarf (currency transactions) and salam 
(advance payment). If he sells him a slave in lieu of the claim and the 
creditor takes possession, he has fulfilled his vow. The reason is that the 
satisfaction of the debt claim is by way of swapping. The condition was 
realised by the mere sale of the slave, but possession has been stipulated 
to affirm it. If he makes a gift of it to him, that is, of the debt claim the 
vow is not fulfilled, due to the lack of swapping, because satisfaction is 
his act, while gift is the extinction of the debt on the part of the creditor. 

If a person vows that he will not take possession of his debt claim in 
Parts (some dirhams and not others), and he takes possession of part of 'If I do not drink from this jar, .... As discussed earlier. 
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it, he has not broken his vow until he takes possession of the entir
e  debt  in parts. The reason is that the condition is possession of the entire 

but has been qualified by instalments. Note that he spelled out posse:bt' 
with respect to the debt that was identified, therefore, it applies to 

liZn  entire debt, and he does not break his vow before it. If he takes p 

	

sio 

of his debt in two types of measures of weight, and is not occupied with 
n  

anything but the process of weighing in between the two processes, h
e  does not break his vow and it is not separate possession. The reason i
s  that sometimes it is usually not possible to take possession all at once in 

a single act, therefore, this discrepancy is exempted. 
If a person says, "If I have any amount except one hundred 

dirhatns, 
my wife is divorced," but he has only fifty dirhams, he does not break his 
vow. The reason is that the purpose of such statement in common usage 
is to deny any amount in excess of one hundred. Further, the exemption 
of one hundred is the exemption of its constituent parts. Likewise if he 
says other than one hundred or besides one hundred, because all these 
are instruments of exemption. Allah knows what is correct. 

Chapter 96 

Scattered Issues 

If he makes a vow that he will not do such and such act, he has to give 
it up forever, because he negated the act in absolute terms, therefore, the 
prevention became general and acted as a general negation. If he makes 
a vow that he will definitely do such and such act, then if he does it once 
he has fulfilled his vow, because what is binding is the commission of the 
act once without being specified. This is the situation of positive action, 
therefore, he fulfils it by commission of the act once. He will break his vow 
when he gives up hope of committing the act, and this will take place due 
to his death or by the destruction of the object of the act. 

If a ruler takes a vow from a person that he will definitely inform 
him about the entry of each mischiefmonger into the land, then this vow 
continues till the authority of such ruler exclusively. The reason is that 
the purpose is to repel his mischief or the mischief of another through 
deterrence. Consequently, there is no benefit of this after the termination 
of his authority, and such termination is through death or by his removal 
according to the authentic narration (zahir al-riwayah). 

If a person makes a vow that he will gift his slave to so and so, but 
that person does not accept the gift, then he has fulfilled his oath, with 
Zufar (God bless him) disagreeing. He compares it to sale, because it is 
the passing of ownership for something similar. We maintain that it is 
agifctonbturtacttheofdodnoene 

did not 

and is completed by action on the part of the d o
unootr.I_tion a  iaisfoersc

) i 
which 
this reason that he said in the statement that he made a 

rneocituaircecs aceptt. i frFurther, the purpose is the expression 
donation 

vu 

of and s completed through it. As for sale it is an exchange of 

co  

on from both sides. 
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If a person makes a vow that he will not smell 
aromatic p6 he smells rose or jasmine, he does not break his vow, 

because it  Tanks bill for a thing that does not have a stem, while these two have a 
stems a  na4i;  If he makes a vow that he will not buy violets, and 

he  has  no  ular intention, then it will be construed to mean its oil, 
on  

makes this  L  

the  bP," customary usage. It is for this reason that one who sells such 
oil  '1 ' to be a seller of violets, and purchase is based upon this as w

ell ,4 1.s  said that in our usage the term is applied to its petals. If he 
with respect to a rose, then it will apply to its petals, because the a%;41. 

. at is said 

application (not figurative) is this, and usage affirms this. In the case of 
violets usage is predominant. Allah knows what is correct. 

	o 
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Chapter 97 

The Meaning and Proof of Hadd 

He said: Hadd literally means prevention. In this sense, the word haddail 
is  applied to mean a guard. In the sharrah (technical sense), it is a penalty 
that is predetermined (fixed) as a right of Allah. Consequently, qisas 
(retaliation) is not called hadd as it is a right of the individual, nor is 

rdzir called hadd as it is not predetermined. The primary purpose in pro-
mulgating it as law is deterrence from acts that are harmful for subjects. 
Purification (from sin) is not the primary purpose in hadd, on the evi-
dence that it is ordained for the unbeliever as well. 

He said: Zina (unlawful sexual intercourse) is proved through tes-
timony and confession. The meaning here is proof presented before the 
imam (qadi). The reason is that testimony is a manifest evidence and like-
wise confession, because the truth in it is predominant, especially when 
it concerns the proof of injury and incrimination. As arriving at certain 
knowledge is difficult, manifest evidence is deemed sufficient. 

He said: Testimony is found where four witnesses testify against a 
man or a woman that they have committed zinc. This is based on the 
words of the Exalted, "If any of your women are guilty of lewdness, take 
the evidence of four (reliable) witnesses from amongst you against them; 
and if they testify, confine them to houses until death do claim them, 
or Allah ordain for them some (other) way."' Allah, the Exalted, has also 
said: "And those who launch a charge against chaste women, and produce 
not four witnesses (to support their allegations), flog them with eighty 
stripes; and reject their evidence ever after: for such men are wicked 
transgressors."' The Prophet (God bless him and grant him peace) said to 

'Qur'an 4 :15 
-Qur'an 24 4 
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in such a case is obligatory, because it is possible that he c orn 
	°n  
r•
mated the  act, but not through the vagina even if intended, or that he com

m.
l  

the act in the dar al-harb, or he committed an act that is barred by tim
e

d 

 there is a shubhah or doubt in it that is not known to him or to th

e  
' witnesses. Accordingly, an exhaustive investigation is to be made to find 

a way for waiving the hadd. 

Thus, when they have testified to this effect, and said, "We saw him 
having intercourse with her through her vagina, like the kohl stick inside 
the container," the qadi has enquired about them and they are found to  be 'ad', both through secret and public inquiry, he is to give a ruling on  
the basis of their testimony. He is not to deem sufficient a public enquiry 
about their adalah, and this to find a way out for waiving the penalty. The 
Prophet (God bless him and grant him peace) has said, "Waive the hudird 
penalties as far as you can." 6  This is different from all other rights accord-
ing to Abu Hanifah (God bless him). We will elaborate the meaning of 

'AI-Zayla`i says that the tradition is gharib with these words, however, Ab6 Via al-
Mawsili has recorded a tradition in the same meaning in his Musnad, "Four witness else 
the hadd on your back." Al-Zayla`I then records a large number of traditions that convey 
similar meanings. Al-Zayla`l, vol. 3, 306. 

4The underlying hikmah mentioned by the Author is extremely important for under-
standing the nature of the offence of zina and how it is treated in Islamic law. In our view, 
unless the factor of concealment is appreciated, the nature of the offences of zina and 
qadhf cannot be understood. 

'It is recorded by Abil Dawild. Another tradition conveying a similar meaning is also 
recorded by Abu Dawild as well as al-Nasal. Al-Zaylal, vol. 3, 308. 

'It is recorded in different versions from `kishah, 'Ali and Abu Hurayrah, 
pleased with them all. The versions are recorded by al-Tirmidhi, al-Hakam, al-Dar gutty 
and AbuYa`la al-Mawsili. Al-Zayla`i, vol. 3, 309. 	

God be 
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till he 

has 
 .3s  of the offence. The Messenger of Allah (God bless him and 

' dalah, both public and secret, in the Book of Testimony,  

tablishi  Exalted willing.  es 	A,e  E 
Ailab' ul  , harnmad al-Shaybani) said in al-AsI that he is to restrain him pie (Muhammad 

 
,s  asked about the (moral probity of) witnesses who are making 

..flegatiOn - 
the '"-",n7 peace) restrained a man on the basis of an accusation. This is 

grant  "`,.m.c,mn  debts where there is no imprisonment prior to the mani-

: ,, a ̀adalah. The distinction will be made evident for you, Allah, differen L 
from _ 

festato- -  
the Exalted, willing. 

c erent) sessions, 

The stipulation of four (confes-

sions) (al-Quaid) said: Confession is where a major and sane person 

nfesses to the commission of zina. He does this four times in four 

with the qadi rejecting his confession each time he 

ty (al° 
m

akes it. Majority and sanity have been stipulated, because the state-
ments of the minor and insane are not considered (are inadmissible), 

or because they are not liable for hadd. 
sions) is our view. According to al-Shaft`i a single confession is sufficient, 
on the analogy of the remaining rights. The reason is that it (a single con-
fession) manifests the truth, and the repetition of the confession does not 

e
nhance the manifestation of the truth, as distinguished from increase in 

the We rely

oonf wthitenetsrsaedsit(itoonfoof m  four). 

512, (God be pleased with him). The 
Prophet (God bless him and grant him peace) delayed the implementa-

tion of the hadd till the confession was completed by him four times in 
four sessions. If what is less than this was sufficient to bring out the truth, 
he would not have delayed the matter for the proof of the obligation (of 
implementation). Further, the testimony was made exclusive by increas-
ing the number of witnesses, likewise the confession. This was done due 
to the gravity of the offence of zina and to realise the meaning of conceal-
ment. It is necessary to have different sessions, on the basis of what we 
have related, because the unity of session affects the establishing of the 
different 	the that need to be proved, and in case of a single session it  

taken into 	

e possibility of focusing on a single element. Confession 
depends upon 

out the 

	account 
person confessing, therefore, it is his sessions that are 

laciaicoan  unt and not those of the qadi. Separate sessions means 
that the qadi sends nds him out each time he confesses so that when he goes 

no longer see him and he then returns and confesses 
again. This is reported as an opinion of Abu Hanifah (God bless him), 

BOOK XI: PixEt, N 

four witnesses the meaning of concealment is realised 
to the truth of your allegation."3  The reason is that in the sti .11' testify 

a man who had accused his wife, "Bring four (witnesses 

dwth:atwisIir °' 
Pu atina f  

mended, while publication is opposed to this purpose.4 
	-eCOit, 

When they (the witnesses) testify, the imam asks the about  ,. as to what it is and how it is committed, where did the perso 
con 144  zinc, when did he commit zina, and with whom did he commit u  .n-n;nlit reason is that the Prophet (God bless him and grant him pea zi -n. The 

an elaboration from Maciz3  about the mode of commission caendsa-b-0611
11: the woman with whom it was committed. The reason is that pr ec

anti 
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because the Prophet (God bless him and grant him peace) rejected Ma
,iz  each time and he went out disappearing behind the walls 

binding, due to the completion of proof. The rationale underlying  er g these  

about zinc, as to what it is, how it is committed, where he corn • 	. 
and with whom? If he elaborates all this, imposition of hadd becomes  

questions we have elaborated in the topic of shahadah (testimony), He  
did not mention here the question about time, but he did mention it i

n  
the topic of shahadah, because limitation of time prevents the rendering 
of testimony though not a confession. It is said that if he did question him 
about it, it would be valid due to the possibility of his having committed 
it during his minority. 

He said: When his confession four times is complete, he is to ask hi
m  

of Madinah. 

itted n 

If the person confessing retracts his confession prior to the execu-
tion of the hadd or during it, his retraction is to be accepted and he 
is released. Al-Shafi'i (God bless him), and this is also the view of Ibn 
Abi Layla (God bless him), the hadd is to be implemented for it became 
obligatory through his confession, therefore, it is not annulled due to his 
retraction or his denial, just as if it had become obligatory through tes-
timony and stood proved like qiseis (retaliation) and the hadd of qadhf 
(false accusation of unlawful sexual intercourse). We argue that retrac-
tion is a report that is probably true and is just like confession, and there 
is no one who holds him to be lying, therefore, a shubhah is established 
in his confession. This is distinguished from the cases where the rights of 
the individual are involved, which are qisas and the hadd of qadhf, due to 
the existence of those who hold him to be lying. This is not the case with 

what is purely the right of Allah. 

Chapter 98 

The Nature of Intercourse That Gives Rise to 

Hadd 

He said Intercourse that gives rise to hadd is zinc. In technical legal 

language and in usage it is sexual intercourse of a man with a woman 
through the vagina without lawful ownership (of such access) and with-

out the shubhah (justifed yet erroneous belief) of ownership (of such 
access). The reason is that it is an act that is prohibited and the pro-
hibition is absolute when it is devoid of ownership or its justified but 
erroneous belief. This is supported by the words of the Prophet (God 
bless him and grant him peace), "Waive the hudad in case of justified yet 

erroneous belief (shubhah)."1  
Thereafter, shubhah is of two types. The first is called shubhah fi al-

fi'l (doubt in the act) also called the doubt of ambiguity (ishtibah ). The 

second is called shubhah fi al-mahall (doubt in the subject-matter) also 

called legal doubt (tiulaniyyah). The first is realised in the case of a per-
son for whom it has become ambiguous, because the meaning is that 
he considers an evidence that is not really the proper evidence. In this 
probability is essential for the realisation of ambiguity. The second arises 
thyeatdrdaduictiing evidence that negates the prohibition itself, but it does not 
depend upont.he.  conjecture of the offender or his belief. 

Hadd is not enforced in both cases, due to the absolute meaning of 
tradition. Paternity is established in the second type of shubhah if he 

claims 	it is not established in the first type even if he claims it. 
The reason is that in the first type the act is purely zina, but the hadd is 

mus'I nt is odogfhriAabub klina  thisnif a hv e(  rGs ioodn b. II et s  iss hriemc .r dAel  dzbayy 	
vol.
A 

 3, 333• 

	and is found in the 
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not enforced due to a factor that is referred back to the actor 

treated 

a  
the ambiguity created in his mind. In the second it is not ea ed 

	1  

, ; 	this  .s  

as zina. Shubhah fi al-fi'l is committed with eight types of n 	
purely 

 period; the 

slave girl of the offender's father, of his mother, and of his wife; the 
e  

fe r;  s to nes t ihfee  

divorced thrice while she is in her waiting period; the w 
irrevocably in lieu of wealth while she is in her ̀ iddah; the°;:rp

rii divorced 

whom the master has emancipated and she is in her waiting  
slave girl of the master with respect to the slave; and the pledged slave girl 
with respect to the mortgagee, according to the narration in the Book of 
Hudud. In all these cases there is no hadd for the offender if he claims  
that he thought she was permissible for him. If, however, he says that he 
knew that she was prohibited for him, he is to be awarded hadd. 

Shubhah fi al-mahall occurs in six cases: the slave girl of his son;  
the woman divorced irrevocably through figurative expressions; the slave 
woman sold to buyer prior to delivery with respect to the buyer; the 
woman entitled to dower prior to its possession by her with respect to 
the husband; a slave girl owned jointly with respect to one co-owner; 
the pledged slave girl with respect to the mortgagee, according the nar-
ration from the Book of Rahn. In these six cases hadd is not enforced, 
even if he says I knew that she was prohibited for me. Thereafter, doubt 
is established, according to Abu-  Hanifah (God bless him) on the basis of 
`aqd (contract), even if it is agreed upon for its prohibition and he knows 
about it. According to the rest, shubhah is not established if he had knowl-
edge of the prohibition. This will be obvious in the case of the marriage 
within the prohibited degrees, as will be coming up, God, the Exalted, 
willing. 

Now that we have understood this (we say:) 

If a person divorces his wife thrice and then has intercourse with her 
during her `iddah following which he says that he knew that she was 

prohibited for him, he is to be subjected to hadd, due to the extinction, 

from all aspects, of ownership that legalises access. In this case shubhah is 

negated. The Qur'an stated the negation of permissibility here and on this 
there is ijmil` as well. The opinion of one who opposes this is not taken 
into account for it is opposition not disagreement. If he were to say, 
thought she was permitted for me," he is not to be subjected to hadd, 

because the ambiguity of the subject-matter persists. The reason is that 
the effect of ownership continues with respect to paternity, confinement 
to the house, and maintenance, therefore, the uncertainty in his mind is 
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ta
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ku hmumi  
ad and at hi aed  one 	has 

tedr'in lieu of wealth are in the position of the woman divorced s  
w the  master,  
been divorce 

; due to the prohibition based upon consensus and the continuity 
thrice, 
of some effects during ̀ iddah. 

If 
her, `, (I' she 

chooses  
ou arefr ee,"hoerr 

herself, after absolved;' o
ars  "Your affair 

with her during her (iddah and says that he knew she was prohibited for 

him,  tstwas
o asin- 

gle 	

t he 

 

• , he is not to be subjected to hadd, due to the disagreement about this 

ivorce among the Compeanpiloeanssed( Gwoidthbhe 
him) thatw

thitishatmheomun) them). It  
d 

is  inIy  he sayso  sahyas ntdos:,  

°Pirgeiv°onc°abe repudiation. r  d(God htion. Likewise the response in the remaining cases of 
repudiation through figurative expressions. Likewise if he intended three 
repudiations (in figurative expressions) due to the existence of disagree-
ment (of the Companions) along with this. 

If a woman, other than his wife, is brought to him on his wedding 
night, and the women bringing her say, "She is married to you," follow-
ing which he has intercourse with her, he is not to be subjected to hadd. 

He is liable for her dower. `Umar (God be pleased with him) gave this 

decision in such a case. She also has to undergo (iddah. The reason is that 
he relied upon an evidence and that was a report about the subject-matter 
of ambiguity. The reason is that one does not distinguish between one's 
wife and another woman on the first meeting. Consequently, he is like 
one who has been deceived. The person who commits qadhf against him 

(on this account) is not to be awarded the hadd, except according to one 

narration from Abu Yasuf (God bless him), because ownership (of legal 
access) is absent in reality. 

If a man finds a woman on his wife's bed and has intercourse with 
dheegr,rheee is to be subjected to hadd. The reason is that there is no ambiguity 
hisebrelindduebto the long association (with 

and other  
saying 

based upon a dalil here. The reason is that some women in the prohibited 

report is 	

his wife). The ambiguity is not 

who are present in her room, may sleep on her bed. Likewise if he 

valid evidence.

eisnpceossible for him to distinguish through questioning 
r means, unless he calls out to the stranger and she responds 

that she is his wife, and he has intercourse with her, because a 
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he has intercourse with her, he is not to be subjected to
If a person marries a woman with whom his nikah is nihoatbilaewf: 

and 
Mg to Abu Hanifah (God bless him). He is, however,  

e to hadd W he  

hadd 

penalty if he knows about such prohibition. Abu Yfisuf, Muhammad  

as not been  
was aware of the prohibition, because it is a contract that h • 
al-Shafil (God bless them) said that he is to be subject d asiif it and 

concluded for its subject-matter, therefore, it is meaningelesubject-matter 
been associated with males. The reason here is that the 	e 

se effects, when 

meaningless, 	had 

of the transaction should be the subject-matter for its legal ff 
the legal effect is permissibility, while the woman here is in the 	• 
ited degree. Abu tlanifah (God bless him) relies on the argument that 
the contract has been concluded in conformity with its subject-matter, 

 the subject-matter of the transaction is one that suits its purpose   
for females are the daughters of Adam who are meant for procreation 
which is the purpose. Thus, it is necessary that the contract be concluded 
for all its legal effects, except that this contract fell short of full permis-
sibility (due to the text), therefore, it gives rise to shubhah. The reason 
is that shubhah is something that resembles what is established, and is 
not the exact thing that is established. He has, however, committed an 
offence, and as there is not fixed penalty for it he is to be awarded ta`zir. 

If a man has intercourse with a strange woman through locations 
other than the vagina, he is to be awarded ta`zir, because it is an offence 
for which there is no fixed penalty. 

If a man has intercourse with his wife through a location that is 
makrah (rectum), or commits an act similar to the acts of the People 
of Lot, there is no hadd for him according to Abu Hanifah (God bless 
him), rather he is to be awarded ta`zir. The addition in al-Jami' al-Saghir 

is that he is to be imprisoned. The two jurists maintain that it is like zinc, 
therefore, he is to be subjected to hadd, which is also one opinion from 

al-Shafici (God bless him). The two jurists argue that it carries the mean- 
ing of zinc, because it is the satisfaction of lust through a location that 
is aroused in a manner that is completely a sexual act and invokes pure 
prohibition due to the intention of unlawfully spilling sperm. The Imam 
argues that it is not zind due to the disagreement of the Companions 
(God be pleased with them) about the obligation of burning with fire, 
making a wall fall on them, and dropping from a high place face down-
wards followed by the raining of stones on them. Further, it is not in the 
meaning of zinc for it does not amount to the wasting of children nor 

,orn  one sidparen

penalty 

	the desire in zina is from both sides. In addition to 

sexuality as lawful. The act, however, is to be punished 
considers 

 ta`zir in 	avdiedwf,oars 
:ler: hey  

There is no 
°trilile°meaning of zina insofar as it is an offence, and also with 

awpee person who commits its bestiality, because it does 

not 
res

pect to desire as a normal person is repelled by it. The cause for it 

is 
 uncontrolled sexuality and extreme lewdness, therefore, this offence is 

not to be concealed, however, the offender is to be subjected to ta`zir. The 
report that the animal is "to be slaughtered and burned' is for ending a 
discussion about it, and that too is not obligatory. 

If a person commits zinc in enemy territory or in an area controlled 
by rebels and then moves over to us (dar al-Islam), he is not to be sub-

jected to the hadd. Al-Shafiii. (God bless him) said that he is to be awarded 

hadd. The reason is that by professing the Islamic faith he has chosen to 

be bound by its c:dcam wherever he is located. We rely on the saying of 
the Prophet (God bless him and grant him peace), "The tiudad are not to 

be implemented in the dar al-harb."3  The purpose is deterrence and the 

authority of the imam is cut off in these territories, therefore, the obliga-
tion becomes devoid of any purpose. The hadd is not to be implemented 

after he has moved out of these territories, because it was not obligatory 
initially and cannot be converted into an obligation now. If the person 
who has such authority to implement the hadd takes part in the battle 
himself, like the khalifah or the governor of a city, he is to implement 
the hadd in the case of a person who commits zinc in his military camp, 
because he is under his authority. This is distinguished from the military 
commander or the commander of a detachment, because the authority 
to implement the hudad is not delegated to them. 

If an enemy male enters our territory on cumin (safe-custody) and 
commits zinc with a Dhimmiyyah, or a Dhimmi with an enemy woman, 

2lti
osugrhasruibn Attile_sza  ewyao

lri, vol. 
 however, 4  we3ve2r,. a similar tradition is recorded by the compilers 

of the f  
'It is gharib in these words, but it is recorded by al-Bayha 	 -fil 

Abu yasuf (God bless him). Al-Zaylal, vol. 3, 343. There are a th(Jr conveying the same 
meaning. g Ibid. 	

qi from al-Sha from 
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are not to be subjected to hadd. This is also the opinion of Muharnmalec; 

the Dhimmi and the Dhimmiyyah are to be awarded the hadd 
ing to Abu Hanifah (God bless him), while the enemy, male or fem

ale  

(God bless him) in the case of a Dhimmi, that is, when he has intercourse 

accord 

with an enemy woman. If, however, an enemy male has intercoue 
with a Dhimmiyyah, they are not to be subjected to hadd accorredi

ag i
n rttse  Muhammad (God bless him), which is the earlier opinion of Abi Yusuf 

be subjected to the hadd, which is his second opinion. Abu Yusuf (God 

-con bless him) argues that the person entering our territory on safe conduct 

a (God bless him). Abu Yusuf (God bless him) said that they  

(musta'rnin) has agreed to make our ahkam pertaining to the mu'amcdrit 
binding on himself during the period of his stay, just as the Dhimmi 
has agreed to abide by them for his entire life. Consequently, he is to be 
awarded the hadd of qadhf and is to be subjected to qis(is (retaliation), as 
distinguished from the offence of drinking khamr, because its permissi-
bility is part of his faith. The two jurists argue that he has not entered for 
taking up residence, but for a need like trade and so on, therefore, he does 
not become a resident of our territory, due to which reason he is facili-
tated in returning to the dar al-harb. For the same reason a Dhimmi or a 
Muslim are not subjected to qisas if they kill him. He has agreed to abide 
by the laws that help him attain his purpose, and these are the rights of 
individuals. If he has agreed to seek justice then he must give justice too 
and qiseis and the hadd of qadhf are the rights of these individuals. As 
for zinc it is purely a right of the spar` (law). For the distinction drawn 
by Muhammad (God bless him), he argues that the basis in the category 
of zinc is the act of the male, while a woman is in a secondary position, 
as we will be mentioning, God, the Exalted, willing. Consequently, pre-
vention of the hadd in the case of the primary actor requires that it be 
prevented in the case of the secondary actor as well. As for prevention 
in the case of the secondary actor, it does not lead to prevention in the 
case of the primary actor. The parallel for this is where a major male has 
intercourse with a minor girl or with an insane woman, or where a major 
female facilitates the minor or an insane male. 

Abu. Hanifah (God bless him) argues that the act of the enemy 
mustdmin is zinc, because the prohibitions in the divine communication 
are addressed to him, even though he is not an addressee for all our laws, 
according to the authentic narration, in the light of the principle followed 
by our School. Facilitating is an act that amounts to zind, and it gives rise  

ti3hooiothilexisla: 

disagreement 

 PENALTIES ere is   t  

insane as  in/  n 	where a person is coerced by one willing, where the 

obligation of hadd for her, as distinguished from the minor and the 
they are not addressees of the communication. The parallel of 

Willing 

 
an is awarded the hadd, but not the man coerced, in his view. 

to Muhammad (God bless him), she is not subjected to hadd. 

He 

n'snadgidal-Shafi`i (God bless them) said that hadd is obligatory for her. 

This nsa°rraid

1
san awlsh000mnae narration from Abu Yusuf (God bless him). If a per- 

If a minor male or an insane male commits zinc with a 
made him yield, then there is no hadd for him nor for her. 

son who is mentally sound has intercourse with an insane woman or a 
 

minor girl (who is usually considered of age for sex), the man alone is 

to be subjected to hadd. This is based upon consensus (ijma`). The two 
jurists ( Zufar and al-Shafil) argue that the obstacle from her side does 

not prevent the awarding of hadd to him, so also an obstacle from his 
side. The reason is that each one of them is to be held accountable for his 
or her act. We argue that the act of zinc is realised on his part, while she is 
merely the subject-matter of the act. It is for this reason that it is he who 
is called the one committing intercourse and zinc. The woman is the pas-

sive party and she is the one whom zinc is committed, except that she has 

been called a zaniyyah in the figurative sense, using the act of the active 
party for the passive, like saying pleased for pleasing. Another reason is 
that she is causing it through facilitation, therefore, the hadd is linked to 
her for facilitating the evil of zinc. The act of zinc is the act of one who 
has been commanded to avoid it and he has sinned by undertaking it, but 
etheiat.c4t of the minor is not of this nature, therefore, hadd is not suspended n   

doesHiet 

(God bless 

said:  
there 

   If.  a person is coerced by the sultan to commit zinc and he 

evidence of 

h.is no hadd for him. Abu Hanifah (God bless him) used to 
sthayereeairsliner that he is to be awarded hadd, and this is the view of Zufar 

the male is not possible without erection of the penis, and erection is an 

Further, erection 

i.m) is well. The reason is that intercourse on the part of 

intention, as it occurs on the basis of nature not voluntarily, like in the 

;In otheoor 

ection is a vacillating evidence as it sometimes occurs without 

hadd 

words, as 

him as the cause of duress is apparently in existence. 
consent. Thereafter he retracted this opinion and said that 

as the act of the minor is not zinc, her act cannot be called zinc 
either, as distinguished from the act of the male in this case when he has intercourse 
With  a minor. 
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according to Abu klanifah (God bless him). The 	jurists   e t° hadd 

other than the sultan were to compel him, he is to be sub'ect d "le(3ne 

case of the person sleeping, therefore, it gives riesetwtooshubhah.saIfy 

:hi's: he is not to be awarded hadd in this case either as coercion is realised f
r  person other than the sultan. The reason is that the effective facto

r  is a
rri 

fear of death and that is possible on the part of another person too, In oor is the 

Imam's opinion coercion on the part of another person is not perSi 
isltethnte  except rarely, for he is able to seek help from the sultan or from a 

of Muslims, and it is also possible for him to repel it himself by the use oup 

weapons. Something that is rare is not assigned a genersaltinrugloeisthheeecri hadd is not to be waived on account of this. This is distinguished from 

reef,  

the case of the sultan, because in this case he is not able to seek help from  
om 

another quarter nor is he able to revolt against him through the use of 
weapons, therefore, the two cases are different. 

A person who confesses four times in different sessions that he had 
unlawful sexual intercourse with such and such woman, but she claims 
that he married her or she confesses and the man says that he married 
her, then there is no hadd for him and he is liable for the payment of 
dower in this case. The reason is that the claim of nikah is probably true 
and it takes place between two parties, therefore, it gives rise to shubhah. 
Consequently, when the hadd is dropped dower becomes obligatory due 
to the sanctity of the prohibition of having sex. 

He said: Each act that the imam, who does not have another imam 
above him, commits, there is no hadd for him, except qisas, for which 
he is liable, and he is also liable for financial claims. The reason is that 
the hudfid are rights of Allah and their implementation falls within his 
authority and of no other person, and it is not possible for him to imple-
ment the hadd against himself, for there is no benefit of doing so. This 
is distinguished from the rights of individuals, because these are claimed 
by the authorised heir either due to his own ability or through cooper-
ation and the force of the Muslims, and qisas as well as financial claims 

are within these rights. As for the hadd of qadhf, the jurists said that the 

predominant right in it is the right of the law (shall, therefore, the rule 

for it is the same as the rule for the remaining lzudud, which are the rights 

of Allah. Allah, the Exalted, knows what is correct. 

Chapter 99 

Testimony of Hadd and its Retraction 

He said: If witnesses testify with respect to a hadd that is time barred, 

when they were not prevented from rendering it due to their great dis-

tance from the imam, their testimony will not be accepted for cases other 

than qadhf. It is stated in al-Jami` al-Saghir: If witnesses testify against 
the accused for theft or drinking of khamr or zinc after the passage of 
a duration, it is not to be accepted, and the offender will be liable for 
compensating the stolen goods. The principle in this is that the hudiTici 

are purely rights of Allah, the Exalted, and lapse on account of the limi-
tation of time, with al-Shafi`i (God bless him) disagreeing with this. He 
considers them the rights of individuals. Nor is the confession annulled 
in his view on account of time, and it is one of the two methods of proof. 
Our view is that the witness has an option of taking up two kinds of con-
sequences: rendering of testimony or concealing the offence. If the delay 
is on account of concealment then coming forth with testimony after this 
is due to their awakened malice or enmity that has brought them into 
action, therefore, they are to be accused of this. If the delay was not due 
to concealment, he has become a fasiq who has sinned, and we are certain 
of treating this as a prevention. This is distinguished from a confession, 
because a person usually does not incriminate himself. The Odds of aina, 

drinking of wine and sariqah are pure rights of Allah, due to which reason 
it is valid to retract the confession in them after having made it, therefore, 
time acts as limitation in these hudad. As far as the hadd of qadhf is con-

cerned, there is a right of the individual in it insofar as it involves the 
repelling of injury from him. Consequently, it is not permitted to retract 
a confession in this offence after such confession has been made. Time 
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delay on the part of the witnesses can be construed to me n 
of a complaint. Consequently, it is not permitted to declare 

complaint is not a condition for this hadd as it is a pure right 
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in this case as distinguished from the hadd a of sariqah because ecause mak 
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he becomes a sinful fasiq. Thereafter, the limitation of time, just as it pre-
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hditionright for it, therefore 

in stealth at a time of inattention on the part of the ow 	therefore, it is imperative for the witness to identify him at once, and by concealing it 

the decision of the qacji, in our view, with Zufar (God bless him) disagree 
 

(like stripes) and is captured after the passage of the time of limitation
he is not to be subjected to hadd (again). The reason is that the e  
of time with respect to adjudication is also part of the hudad. 
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The jurists disagreed about the duration of time for purposes of lim-
itation. Muhammad (God bless him) indicated in al-Jami` al-Saghir that 
it was six months, for he said it is after a hin. This is what al-Tahawi too 
has indicated. Abu Hanifah (God bless him) did not fix a period for this 
and left it to the discretion of the OP in each age. It is also reported from 
Muhammad (God bless him) that he determined it to be one month, 
because what is less than this amounts to acting swiftly. This is also one 
narration from Abu Hanifah and Abu Ytasuf (God bless them), which is 
correct. This is the position when between them and the qcidi the dis-

tance is not that of one month of travel. If it is such a distance then 
their testimony is accepted, because what was preventing them was the 
distance from the imam, therefore, the allegation of malice is not estab-

lished. Taqadum (limitation) in the case of the hadd of drinking is the 

same according to Muhammad (God bless him), and according to the 
two jurists it is to be determined on the basis of disappearance of smell, 
as will be coming up in its chapter, God, the Exalted, willing. 

If the witnesses testify against a man that he had intercourse 
with 

such and such woman who is not present, he is to be subjected to 
hadd, 

but if they testify that he stole from so and so and he is not present, he is 
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presence there is a likelihood that a shubhah may arise,' but 

such pr  

, 1" 13y her  
probabi

lities are not taken into account in this case. . 

If they 
testify that he had intercourse with a woman whom they do 

t  know, he hp is not to be subjected to Odd, due to the probability that he 

m
ight have done so with his wife or his slave girl. In fact, there is a higher 

orobability of this.' If he confesses having done so (with an unknown 

84/[  oral), he is to be subjected to hadd, for he is supposed to know his 

wife or slave girl. 
If two witnesses testify that that he had intercourse with so and so 

and coerced her, while two others testify that she submitted voluntar-

ily, the hadd is to be waived from both, according to Abu Hanifah (God 
which is also the opinion of Zufar (God bless him). The two 

jurists 
 him), 

 tshsaid that it is only the man who is to be subjected to hadd, because 

of 
their agreement about the obligation in which one of them has com-

mitted an additional offence, which is coercion. This is not so in her case, 
because her consent is the condition for the proof of the obligation as far 
as she is concerned, and this is not established due to their disagreement. 

The Imam argues that zinc is a single act that is relevant to both, how-
ever, the two witnesses claiming consent have committed qadhf against 

them. The hadd is waived for both due to the two witnesses of coercion, 

because zinc on her part is under coercion, while qadhf tries to do away 
with the the presumption of chastity in her case, thus, the two witnesses 
of consent become litigants with respect to them.3  

If two witnesses testify that he committed zinc with a woman at 
Kufah, while two others testify that he did so with her at Basrah, the 
hadd is waived for all. The reason is that the act witnessed is the act of 
zinc and it differs with a difference in location and the nisab of witnesses 

(four) is not complete for either. The witnesses are not to be awarded the 
hadd (of qadhf), with Zufar (God bless him) disagreeing, because there 
is a probability (shubhah) of the unity of the offence taking into account 
the form and the woman. 

If the witnesses differ about the location within a single room, the 
man and woman are both to be awarded the hadd. The meaning is that 

'For she might claim that she is married to him or is his slave girl. 
'For the presumption is that a Muslim does not commit zinn. i  

Consequently, their testimony against them is not admissible. 

Al-Hidityah 	
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or 	

,•   i,ed through their testimony, however, taking into account the 
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of absence   of   
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absent( 
	and 

qadhf)   are   prevented. The disagreement   of al- 

will be coming up later  based on his principle that form 
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each set of two witnesses testify about a different location 

within the  
room. This is based on istihsan, 

while analogy dictates atheattl

oiadodnfdoems. 
not become obligatory, because of the diff

erence in location' 

The basis for istihsan is that the two locations can be 
	d 

another due to the lack of (too much) space in the room.-Iinno

ttnhtnherdeealrea:ItiteYar" 

native, the act was committed in the middle of the room, b 

were in front treated it as one location and those at the back 

by saying that the act began in one location of the room auntdt

heose  owdrh-0, 

If four witnesses testify that the man committed zinc with a woman at Nukhaylah4  at sunrise, while four others testify that he committed 
zinc with the woman at Dayr Hind, the hadd is 

to be waived for all. As 

for the man and woman, because we are certain that one una 

ta 
 

group of witnesses is lying, and as for the witnesses due to the probability 

of one of the groups being truthful. 

If four witnesses testify against a woman about zinc and she is 
a vir-

gin, the hadd is waived from the two accused and from the 
witnesses as 

well. The reason is that zinc is not established with the existence of vir-

ginity. The meaning of the issue is that women examine her and when 

they say that she is a virgin, then their testimony is proof for the waiving 

of hadd, but it is not testimony for establishing hadd. It is for this reason 

that the hadd is waived in her case, and in their case it does not become 

obligatory. 

If four witnesses testify that a man has committed zinc when these 
witnesses are blind or have been awarded hadd for qadhf or one of 

them is a slave or has been awarded hadd for qadhf, then all of them 
are to be subjected to the hadd of qadhf, but the person against whom 

they rendered testimony is not to be awarded hadd. The reason is that 

even a financial claim is not established through their testimony so how 

can hadd be established, for they are not eligible to render testimony. 

The slave is not eligible for witnessing or rendering testimony, therefore, 

even the probability of zinc is not established here as zinc is established 

through the rendering of testimony. 

If they render such testimony and they are fasiqs or it is discovered 

that they are fasiqs, they are not to be awarded the hadd. The reason is 

that a fasiq can bear and render testimony even though in the rendering 

of testimony there is a type of shortcoming  due to the allegation offisq. 

4 A place near Kufah. 

the  hadd  (for q
adhf). The reason is that they have committed qadhf, for 

when there 

on the bas

a

is 

is a shortgeof number. of number, and the moving out 

their  is 
no 

case 

o If four persons testify against a 
person that he committed zinc and 

f the category of 
qadhf i 

he is subjected to stripes on the basis 
of their testimony, but it turns out 

that one of them was a slave, or was 
already convicted for qadhf, they are 

to be awarded the 
hadd. The reason is that they have committed qadhf 

for the witnesses are just three. 

They are not liable, nor is the 
treasury liable, for the arsh (compen-

sation) to be paid to the person subjected to stripes. If he is subjected 
to stoning (rajm, his blood-money (diyah) is to be paid by the trea-

sury. This is the position according to Abu klanifah (God bless him). 

The two 
jurists said that the arsh for stripes is also to be paid by the 

treasury. This feeble servant, may Allah keep him in his protection, said: 

The meaning is that if he wounds him. The same disagreement governs 

the issue when he dies from the stripes. Accordingly, when the witnesses 

retract their testimony, they are not liable for compensation, in his view, 

but in the opinion of the opinion of the two jurists they are liable. The 

two 
jurists argue that the obligation arising from their testimony in abso-

lute terms is stripes (that includes wounds and other things), because 

avoiding some kind of injury is beyond the power of the executioner, 

therefore, the obligation includes one who will wound and others. Con-

s

iequently, the injury is attributed to their testimony, and they are liable 

case of retraction. If they do not retract, the compensation becomes 

obligatory for the treasury, because in this case the act of the executioner 

is 
 transferred to the qadi, and he is the official representing Muslims, thus, 

compensation from their wealth becomes obligatory. In this it resembles 

cases 

 

of rajm 
and qisas. According to Abu Hanifah (God bless him) what 
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make compensation obligatory for him, according to the soundpro. 
therefore, the error is to be confined to him. It is, however, not  

strokes, but not wounding or causing fatal injury. Thus, such st 
a  not injure, unless it is due to the executioner because of lack o 

is obligatory is the implementation of stripes, which amounetsEDftuotPdr2pauNid:;:d
f,,:is 

ripe_ 

proper to 

nesses (hearsay), he is not to be subjected to hadd, insofar as there is 
increase in the shubhah and there is no necessity of bearing such shubhah

, an  

of fear of financial penalties. out 
so that the people are not prevented from implementing the 

h 	1  

If four persons testify by transmitting the testimony of four 

If the original witnesses then come and testify that they saw the offenc
e at that location, even then he is not to be subjected to hadd. The meaning 

is that they testify that they saw the actual crime themselves. The reason 
is that their testimony has been rejected in some respects by the rejection 
of the testimony of the secondary witnesses with respect to this offence 
itself, for they were standing in their place with respect to the the com-
mand and bearing of testimony. The witnesses are not to be subjected to 
hadd either, because their number is complete and the prevention of the 
hadd, with respect to the accused, was due to a type of shubhah, and this 
is sufficient for the waiving of hadd, but not its imposition. 

If four witnesses testify against a man about the offence of zinc and 
he is subjected to rajm, then each time a witness retracts he is to be 
subjected to hadd and is made liable for one-fourth of the diyah (blood-
money). As for the compensation, the reason is that the witnesses whose 
testimony still remains unretracted owe three-fourths of the amount due, 
therefore, the one retracting is required to pay one-fourth of the amount 
due. Al-Sh5fi`i (God bless him) said that what is obligatory is execution 
and not wealth. This is based on his principle upheld for qisits, and we 
shall elaborate it in the topic of Diyett, God, the Exalted, willing. As for 
the hadd, it is the opinion of our three jurists (God bless them). Zufar 
(God bless him) said that he is not to be subjected to hadd. The reason is 
that if the retracting accuser (qadhif) is alive, then his qadhf is annulled 
by the death of the person stoned, and if he is dead then the offender was 
stoned through the judgement of the qadi, and this gives rise to shubhah. 
We argue that the testimony is converted into qadhf due to retraction,  

because by retraction his testimony is vitiated and in such a state it is 
deemed as qadhf of a dead man. As the proof is vitiated, what is based  

upon it is also vitiated, and that is the judgement against him, therefore,  

an:: Fie°rsj)  
it  does n- 

i., r  p on 
commits qadhf against him, because he is not a muhsan 

,t  give rise to shubhah. This is distinguished from the case where 
FeEtNciAsaLeT:Estits  

to no her due to the existence of the judgement against 
with reference 

u 	
still not implemented when one of the witnesses 

If i 
him 	 >s  hadd is 

a
cts his testimony, all of the witnesses are to be subjected to hadd 

retract 
the  Odd 

awarded to the accused is not enforced. Muhammad (God 

e 

ss 
 him) said that the one retracting is to be awarded hadd exclusively, 

b- 
 cause the testimony has been strengthened through the judgement, 
therefore, it is not vitiated except in the case of the retracting witness. 
Likewise if he retracts after the implementation of the judgement. The 
two jurists argue that the implementation is on the part of the judicial 

authority, therefore, it is as if one of them retracted prior to the deliv-

ery 
of the judgement, therefore, the hadd was not enforced against the 

convicted person. When one of them retracts his testimony before the 
judgement is handed down, all of the witnesses are subjected to hadd. 
Zufar (God bless him) said that the witness retracting is alone to be sub-

jected to hadd, because his retraction is evidence of falsehood against 
himself and not the others. We argue that their statements amount to 

qadhf ab initio, and they become testimony when linked with the judge-
ment. Thus, when such testimony is not linked with the judgement it 

remains qadhf, thus, they are subjected to hadd. 

If there were five witnesses and one of them retracts he is not liable 
for anything. The reason is that the entire claim is to be linked to the testi-
mony of witnesses who remain, which is the testimony of four witnesses. 
If another witness retracts, he is to be subjected to hadd and is liable 

for one-fourth of the diyah. As for the hadd, we have al  ready mentioned 
that. As for the financial penalty, three-fourths of it remains linked to the 
knswtiiltolnwteensms.easiwnsho have not retracted, and what is taken into account is what 

death 
after cfoleuarriwn 

witnesses 

not the retraction of the witness who has retracted, as is 

death, but itgturnes 

ntehsses testify against a man about the commission of zina, 

the 

 tdhiYeatneisant i 

Hanifah (God bless

ofhtazkiyat al-shuhitd, and he is stoned to 

Abil H - 

Yasuf and Muhammad 

diyah to be paid by the muzakkis (who cleared them), according to 

meaning of admitting that they intentionally cleared them). Abu 

. out that the witnesses were Magians or slaves, then 

ess him). This means if they take back their tazkiyah 

ammad (God bless them) said that the diyah is to be paid 
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by the treasury. It is said that this is the case when they say that we inten-
tionally approved the tazkiyah despite knowing who they were. The tw--  jurists argue that they praised the witnesses and deemed them goon a

nd ° that amounted to deeming the accused as good. It is as if they rendere
d testimony about his chastity. The Imam argues that testimony becomes 

effective through tazkiyah, therefore, tazkiyah assumes the meaning of `Mat al-'illah (the cause of the underlying cause), therefore, the 
hukm is  attributed to it. This is distinguished from the witnesses of ilisan, because that is merely a condition. There is no difference between their clear-

ing them with the word "testimony" or that of a report, that is, if th
ey  

are reporting on freedom and Islam. If, however, they say, "They are 
`adl (morally upright)," but it turns out that they are slaves, the muzakkis are 

not to be held liable, because even a slave can be morally upright. And 
there is no liability for the witnesses. The reason is that their statements 
did not have the effect of testimony. Further, they are not to be subjected 
to the hadd of qadhf for they committed qadhf against a living person 
and he is dead; his right cannot be inherited. 

If the man is subjected to rajm and then the witnesses are found to 
be slaves, the diyah is to be paid by the treasury. The reason is that he 
complied with the command of the imam, therefore his act is transferred 
to the imam. If, however, the imam undertook the act directly then the 
diyah is obligatory for the treasury, on the basis of what we mentioned. 
Likewise in this case. This is distinguished from the case where he exe-
cuted him, because in this case he was not following his order. 

If witnesses testify about zina against a man and say that they inten-
tionally looked at their private parts, their testimony is to be accepted. 

The reason is that it is permitted to them to look due to necessity for 
bearing witness, thus, it is a case similar to that of the physician and the 
midwife. 

If four witnesses render testimony about zina against a man and he 

denies that he is a muhsan, but he has a wife who has given birth to his 

child, then he is to be subjected to rajm. The meaning here is that he 

denies consummation after the existence of all the remaining conditions. 
The reason for the decision is that after paternity is established legally it 
amounts to attributing intercourse to him, therefore, if he were to divorce 
her it would be followed up by the rule of retraction. Ihsan is established 

on the basis of such facts.  

because the Muslim denies it or the Muslim is going to be injured through 

they testified about it in a situation other than this. This is distinguished 

fr
om what has been mentioned, because emancipation is established by 

the testimony of the two Dhimmis. It is not established for a prior date, 

zin
a; such testimony will not be accepted, on the basis of what we men-

tioned-5  also prevents one from falling prey to zina, as we have mentioned, there-
fore, it does not acquire the meaning of an underlying cause, and it is as if 

case 

v 

tale where two Dhimmis testify against a Dhimmi, whose Muslim slave 

ciPie Zufar (God bless him) says that it is a condition in the mean-

wealt'i 
g:therefore, the rule is attributed to it and it comes to resemble a real 

tes 
bless  t

tifY to ---
is  
hen) disagree. Al-Shafi (God bless him) followed his prin-

(God hat 
 the testimony of women is not acceptable in matters other than 

500g I' 

 committed zina, that he emancipated him prior to the commission of 

71.  consequently, the testimony of women is not to be accepted for 

If she  his ihairi, he is to be subjected to rajm. Zufar and al-Shafil 

purpose as a device for admitting shubhah. It comes to resemble the 

an underlying 
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Our argument is that ii.isan is the name for virtuous traits and it 

has  not given birth to his child and a man and two women 

• 

cause, because the penalty is extreme here in his 
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it. If the witnesses testifying to iksem retract, they are not held liable, in 

our view, with Zufar (God bless him) differing, and this is a sub-issue of 

what has preceded. Allah, the Exalted, knows best. 

5Accepting it would double the penalty for the slave. 
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Chapter 100 

The hadd for Drinking Khamr .I  

If a  person drinks 
in 	

and is caught when the smell is still on him, 

or heY 
bring him m a drunken state and witnesses testify against him 

t  
about 

drinking, then he is to be subjected to hadd. Likewise if he con-

fesses and the smell is still on him. The reason is that the offence of 
drinking has been proved and the period is not barred by time. The 
basis for this are the words of the Prophet (God bless him and grant him 
peace), "If a person drinks khamr, subject him to stripes; if he repeats it, 
subject him to stripes (again)."' 

If he confesses after the disappearance of smell, he is not to be sub-

jected to hadd according to Abu ljanifah and Abu Yfisuf (God bless 
them). Muhammad (God bless him) said that he is to be subjected to 
hadd. Likewise if they bear witness against him after the smell is gone 
along with the intoxication, he is not to be subjected to hadd accord-
ing to Abu kianifah and Abu Yusuf (God bless them). Muhammad (God 
bless him) said that he is to be subjected to hadd. Taqadum (limitation 
of time) prevents the acceptance of testimony by agreement, except that 
it is determined in his view taking into account the hadd of zinc. The 
reason is that delay is realised with the passage of time, while the smell 
may sometimes exist due to another reason, as it is said: They say to me 
you have drunk liquor, but I say to them I just had quince.' According to 
the two jurists, the time is determined with the dissipation of the smell, 
on the basis of the saying of Ibn Mas'ad (God be pleased with him), "If 

'The tradition has been reported through many channels. The one from Abu 
Hurayrah (God be pleased with him) has been recorded by the compilers of the four 
Sunan. Al- ..d7  aylei, vol. 3, 347 

2A fruit similar to a pear. 
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you find the smell on him, subject him to stripes."' The reas° 
subsistence of the effect is the strongest evidence of havin r1  is that th 
is converted to determination on the basis of time when i 

w en it is diffi 

e  
g used it, Tins  

judge by smell. The distinction between smells is possible for 
	

.cult to  
r one  

but it can be confusing for one who is not adept in this. 

As for confession, limitation of time does not annul iot fazcicno_d• 

on is that the  hadd 	

(God bless him), as in the case of the hadd 	• 
tr according to 

preceded in its description. According to the two jurists, the 
hadd is not 

 the 

to be awarded, except when the smell is found. The reason 
hadd for drinking is established by the consensus (ijmil) 

efs stipulated the 

ions (God be pleased with them), and there can be no i• 
opinion of Ibn Mas'ad (God be pleased with him), and he t.  
existence of smell, according to what we have related. 

If he is taken into custody by the witnesses and the smell is found on 
him, or he is intoxicated, but they go from one town to another where 
the imam is located, but his state changes prior to their reaching the 
destination, he is to be awarded hadd in the opinion of all the jurists. 
The reason is that this amounts to an excuse like the distance in the hadd 
of zinc, and the witness is not to be objected to in this. 

If a person gets intoxicated by drinking the mead of dates, he is to 
be subjected to hadd, on the basis of what is related that `Umar (God be 
pleased with him) awarded the hadd to a villager due to intoxication from 
nabidh (mead of dates). We shall elaborate the discussion about the hadd 
of intoxication and the extent (number) of the hadd that is to be awarded 
to the offender. God, the Exalted, willing. 

There is no hadd on the person on whom the smell is found or who 

vomits out khamr (without testimony about actual drinking). The rea-
son is that the smell is subject to interpretation and so is the intoxication, 
that it may be due to coercion or under duress. 

The intoxicated person is not to be awarded the hadd until it is 

known that he has become intoxicated due to nabidh, and that he drank 

it voluntarily. The reason is that intoxication from something,  that is 

permitted is not liable to hadd like bhang (henbane) and mare's milk. 

Likewise, the intoxication resulting from coercion is not liable to Odd. 

31t is gharib in these words, however, Abd al-Razzaq has recorded it in the same 

meaning. Al-Zaylai, vol. 3, 349. 

subjected to hadd until the effect of intoxication is gone, 

fie  is  not 
aline 

ot ki  
, _ na, as ..k e well known narration (of the school). It is narrated from 

The  !law. 

altse the purpose of deterrence. 

the consensus (ijni`) of the Companions (God be pleased 
so as  re  ,",' for drinking khamr (wine) in the case of a freeman is eighty 

due to 
lashes' 

N The strokes are to be distributed over his body like the hadd 

with 	has 
preceded. Thereafter his top garment has to be taken off .di  therni- 

according "1  (God 1 d (Go. bless him) that it is not to be taken off due to the to 

form of whipping as the text has not laid down the penalty. The Maharnma  
basis for the well known view is that we have already lightened the penalty lighter 

once, tthheereofffoerne,diet rcaisnnaostlabveedothnee Ilagadaidn. 

4for him is forty lashes, because 

reduces the penalty to one-half, as has been explained. 

If 
a person confesses to drinking khamr (wine) or to intoxication, slavery 

but then 
retracts, he is not to be subjected to hadd, because it is purely a 

right of Allah. 
Drinking is established through the testimony of two witness, 

proof by confession is by confessing once. It is narrated from Abu Yasuf 

and 

(God bless him) that he stipulated that the confession be twice. It is the 

parallel of the disagreement in the case of sariqah, and we will explain it 

there, God willing. 
The testimony of women along with men is not to be accepted in 

this offence, because in this is shubhah badaliyyah and the accusation of 

wavering and forgetfulness. 
The intoxicated person who is awarded hadd is one who (while in 

that state) does not understand speech, whether less or more, and he 
cannot distinguish between a man and a woman. This feeble servant 

says: This is the position according to Abfi Hanifah (God bless him). The 
two jurists said that he is one who speaks irrationally and in a confused 

manner, because this is the meaning of intoxication in the customary 
meaning, and it is this that has been favoured by most Mashalkh (jurists) 
(God bless them). The Imam argues that in hada d the extreme factors are 

to be given effect so as to increase the possibility of waiving the 
hadd, and 

the extreme of intoxication is that it dominate reason completely depriv-
ing it of the ability to discriminate between one thing and another. What 

'That is, it was fixed at eighty stripes and not one hundred as in the case of 
zinc. 
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is less than this is likely to be considered sober. What is considered 
tive in the size of the intoxicating container with respect to 

	
eff 

top 
is, by way of precaution, what leads to the state that the two jurist 

a°
n  

both held (with respect to irrational speech and confusion). Ai_
s  

(God bless him) considers his gait, movements and swa 	
, 

ying for purpos
es   

Shafi • 

of the effect of the liquor, however, these are things that vary from   
person to person, therefore, there is no point in considering therm 

The intoxicated person is not to be awarded hadd on the basis of his  
confession, due to the greater possibility of his lying in his confession 
therefore, it is considered a factor for waiving the punishment. The rea: 
son is that this is a pure right of Allah, as distinguished from the 

hadd of qadhf, which includes the right of the individual, and an intoxicated 
person is like a sober person for purposes of punishment as is the case with all his other transactions. 

If an intoxicated person becomes an apostate, his wife is not to be sep-
arated from him, because kufr is a matter of belief, which is not realised 
through intoxication. This is the view of Abu iianifah and Muhammad 
(God bless them). In the zahir al-riwayah it is stated that it amounts to 
apostasy. Allah knows best. 

chapter 101 

The Hadd of Qadhf 

If a  man commits qadhf (false accusation of unlawful sexual inter- 

course) 	
another man, who is a muhsan, or against a woman, who 

.in u  
hsanah, explicitly about the commission of zinc, and the person 

IS a 	. 
so accused demands the implementation of hadd, then the imam is to 

subject him to hadd of eighty lashes, if he is a freeman. This is based on 
the words of the Exalted, "And those who launch a charge against chaste 

women, 
and produce not four witnesses (to support their allegations), 

flog them with eighty stripes."' The meaning here, by consensus (ijmee), 

is an accusation of zina, and in the text there is an indication of this, 
and that is the stipulation of four witnesses for that is specific to zinc. 

The demand (complaint) by the person accused is stipulated, because his 
individual right is involved in this insofar as it pertains to the repelling of 

injury to him. The stipulation of ihsan (chastity) is due to the text that we 

have recited. 
He said: The strokes are to be spread over his limbs, as has preceded 

in the case of zinn, and his dress is not to be taken off, because its cause is 

not definitive (qat`i), therefore, it is not to be applied with greater force as 

distinguished from the hadd of zinc. Furs and quilted garments, however, 
are to be removed, because they prevent pain from reaching his body. 

If the offender is a slave, he is to be given forty lashes, due to the 

existence of slavery. 
The meaning of ihsa n is that the person accused (of zinc) be free, 

sane, major, Muslim and chaste, that is, be free of conviction for the act 
of zina. Freedom is stipulated, because the term ihsan is used to mean that 

'Qur'an 24 4 
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thatfreeg 

too. Allah, the Exalted, has said, "If any of you have enyomt tahye 

tshpossess,"2 

with to wed muhsanat (free believing women) 	
Teedarisbevvi. here,  

ause this in' 

girls from among those whom your right hand 	 believing  

not capable of c 

women. Reason and puberty are stipulated, be 

the words 

in' that's' 
dot se  „s n o gt  

affect minors and the insane, because they are t 

p r 

the (legal) act of zinc. Islam is stipulated due to th a oemsomrttiri  

the accuser is truth. 

(God bless him and grant him peace), "Anyone who associates 
 

strt
prophet

. 

with God is not a muhsan."3  Chastity is stipulated, because 

"You 

another 
 who is not chaste is not hurt through the accusation, and th 

ful in his accusation. 

the case 

If a person negates the paternity of another by saying, 

reality 

your father's (son)," he is to be subjected to hadd. Thisaissnintihryealis  

one besides 

e when the mother of such person is a freewoman, because he has in 	conl_ mitted qadhf against his mother. The reason is that pater 't • 
with respect to the person who has committed zinc and no 	b • 
him. 

If a person says to another in anger, "You are not the son of so and 
so," taking the name by which his father is called, then he is to be sub-
jected to hadd, but if he says it when he is not angry, there is no hadd for 
him. The reason is that in anger he intended the reality and meant it to be 
an abuse, while in other cases he intends thereby a reprimand by denying 
resemblance with his father in terms of manners and behaviour. 

If he says, "You are not the son of so and so," and means thereby 
his grandfather, he is not to be subjected to hadd, because he is truthful 
in his statement. If he were to attribute his paternity to his grandfather 
even then he is not to be awarded hadd, because a grandson is sometimes 
attributed to him in the figurative meaning. 

If he says to him, "0 son of a zaniyah," when his mother is dead and 

was a chaste woman, after which the son demands that the offender be 
awarded hadd, he is to be awarded hadd, because he committed qadhf 
after her death. Only the person who has been directly defamed with 
respect to his paternity on account of an accusation against a dead per-
son can demand the implementation of hadd, and this person is the child 

or the parent, because the injury is associated with him due to direct 
blood relationship (being parts of each other), therefore, the accusation 
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son and slave to make a demand for the implementation of hadd. 
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Zufar (God bless him) disagrees with this saying that qadhf either applies 

to him in 
meaning alone (when the parent accused is living at the time of 

qadhf 
and then dies), and because the defamation reverts to him when 

the 
method of acquiring this right is not inherited in our view, therefore, 

it is as if it includes him in form as well as meaning (that is, as if the qadhf 
was against him directly, but an unbeliever cannot be a muhsan). In our 

view, the defamation is by way of qadhf of a muhsan, therefore, he is to be 

subjected to hadd. The reason is that ihsan, for the person to whom zinc 
is attributed, is a condition so that defamation can be complete. There-
after, this defamation passes over in its complete form to the child, and 
unbelief does not negate the eligibility of acquiring a right. This is differ-
ent from the case where the child is accused by way of qadhf himself, as 
in that case the defamation is not complete due to the absence of ihsan in 
the person to whom zina is attributed (being an unbeliever). 

The slave does not have the right to demand prosecution of his mas-

ter with respect to the qadhf of his mother, who is free, nor does the son 
have the right to demand prosecution of his father for the qadhf of his 

mother who is free and a Muslim. The reason is that the master is not to 

had 

a s  e punished on account of his slave and likewise the father on account of 
his son. It is for this reason that the father is not subjected to retaliation 
(94as) on account of his son nor the master for his slave. If the woman 

son from another man, he would have the right to demand it due 
to the realisation of the cause and the absence of an obstacle. 

21:211ea 11 4 : 25 
3This has preceded in the chapter on zinc. Al-Zaylal, vol. 3, 353. 
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accused person dies, the hadd is annulled. Al-Sh- 

If a person accuses another by way of qadhf and therpeaa 

said that it is not annulled. If the accused person dies 
whennorlitdoefs 

which he also differs based on the rule that it is inherited in his view, 
iview with  

hadd has been implemented, the remaining is annulled, 
in ou 

in our view it is not. There is no disagreement that the right i ew, While  

right of the law (shall and the right of the individual. It has been laid 

the 

 the 
down for repelling the injury to the person subjected to qadhf, and it is he  who is to avail of this right exclusively, and from this perspective it is the 
right of the individual. Thereafter the shar` provides for deterrence and for this reason it has been called a hadd. The purpose of the deterrence 
provided by the stun.' (law) is to clear the world of corruption, and this is 
a sign of the right of the shar`. To all this the aijkam stand witness. When  
the two sides collide, then al-Shafil (God bless him) inclines towards the 
predominance of the right of the individual preferring it in consideration 
of the need of the individual and the absence of need from the perspec-
tive of the shay`. We incline towards the predominance of the right of the 
Aar', because the right that the individual has is under the authority of 
his master, thus, the right of the individual is secured through him. The 
reverse of this is not like this, because the slave has no authority in seek-
ing satisfaction for the rights of the shar`, except when deputised to do so. 
This is the well known principle on the basis of which the various cases 
that are disputed are settled, and among these is inheritance. The reason 
is that inheritance applies to the rights of the individuals and not to the 
rights of the shar`. Among these is also forgiveness (`afw), because forgive-
ness by the one accused of qadhf is not valid in our view, but is valid in 
his view. Among these is also the issue that compensation is not allowed 
and limitation of time applies to it, but it does not apply according to 
him. Abu Yusuf (God bless him) according to a narration holds the same 
view as al-Shafil (God bless him) in the case of forgiveness. Among our 
jurists are those who said that the right of the individual is predominant 
and they derive the rules accordingly, but the first is the more authentic 
opinion. 

He said: If a person confesses to the commission of qadhf and there-

after retracts his confession, the retraction is not accepted. The reason is 

that the person accused by way of qadhf has a right in the claim and he 

considers the offender to be lying with respect to his retraction. This is 
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different his veracity  saacyi ts  y t 0(  

from  what is purely a right of Allah, because no one is there to 
wainthArteasphec,,totoNtahbear;itr(Nacatbioante)an. 

),'' he is not to be 
if a Pers°–  

to hadd, 
because he intends a comparison with respect to traits 

subjecte_cl    Likewise if he were to say, "You are not an Arab," 
or the lack  of 

eloquence. 
 

has not  
If a  person say 

' of what we said. 

the b. 'ty and purity, because water from the sky has been attributed 

basis  on 	says to another, "0 son of water from the sky," then he 
I 

co
mmitted qadhf, because he intends a simile to show generosity, 

. await 
nob° 	abundance. 

If 

 

the paternity of another to his paternal or 

as a father. As for the first, it is due to the words of the Exalted, "We 

If a person aabttur 
with purity a 

then he has not committed qadhf for each one of them may be described maternal 
uncle or to the husband of his mother (not his own father), 

thy God and the God of thy fathers, of Abraham, Ismail 
shall worship 
and Isaac,—the One (True) God,"5  when Ismail was his uncle. The sec-

ond is due to the words of the Prophet (God bless him and grant him 

peace), "The maternal uncle is a father."6  The third is considered a father 

for upbringing. 

If a person says to another, "You have committed zinc (pronounced 

with a hamzah) in the mountain," and then maintains that he meant 
climbing the mountain, he is to be subjected to hadd. This is the 
view according to Abu klanifah and Abu Yusuf (God bless them). 
Muhammad (God bless him) said that he is not to be subjected to hadd. 

The reason is that the word with a hamzah is for climbing in reality. An 

Arab poetess said: Rise up to the blessings by climbing the mountain. The 
mentioning of the mountain emphasises the meaning. The two jurists 

argue that the word is also used with a hamzah for the shameful act. The 

reason is that some Arabs use the soft alif as a hamzah and the hamzah 
as a soft aliph. The state of anger and hurling abuses will determine the 
meaning to be fahishah like the statement, "0 Zara', or zana't." The men-
tioning of the mountain will determine the meaning to be climbing when 

it is used with 'a a1-, as it is used in that meaning. It is said that if he had 
said, "You climbed ( zana't) the mountain," he would not be subjected to 

5Que an 2 : 133 
'It is gha rib. Al-Zaylai, vol. 3, 353. 
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hadd, on the basis of what we said. It is also said that he will be subjected 
to hadd on the basis of the reason we elaborated. 

If a person says to another, "0 zani," and the other replies, 
fact, you," then both are to be subjected to hadd, because the "No. I

n  
meaning  is  

"In fact, you are a zani." The reason is that it is a word used as a conninc_ 
tion through which an error is grasped, so that the report about the fi

rst  
person becomes a report about the second. 

If a man says to his wife, "0 zaniyyah," and she says, "No. - T n ,act  
you," the woman is to be subjected to hadd, and there is no Wan. The rea 
son is that both have committed qadhf His qadhf gives rise to Wan and 
her qadhf leads to hadd. Commencing with hadd annuls Wan, because 
a person who has been convicted for qadhf is not eligible for li`an. The 
opposite does not lead to annulment (of hadd in her case) and is trans-
ferred to the annulment of h`an, because Van too is in the meaning of 
hadd. If she were to say, "I committed zina with you," then there is no 
hadd and no 	The meaning is that she says this after he has called 
her a zaniyyah. The reason is the existence of a suspicion in each of the 
statements. It is possible that she meant the commission of zina prior to 
marriage in which case hadd becomes obligatory and not 'an due to her 
confirmation of this and the absence of a statement on his part. It is also 
probable that she meant, "My zina that was with you, because I did not 
do it with anyone other than you," and that is the meaning in such a sit-
uation. Taking this into account, Wan becomes obligatory and not hadd 
for the woman, due to the existence of qadhf on his part and its absence 
on her part, therefore, we arrive at what we said. 

If a person acknowledges a child as his and then denies it, then he is 

to undergo the process of li`an. The reason is that acceptance of paternity 
has become binding on him due to his acknowledgement, and by negat-
ing it later he has committed qadhf, therefore, he has to undergo 11'c-in. If 

he negates it first and then acknowledges it, he is to be subjected to hadd. 

The reason is that when he declares himself to have lied, Wan is annulled, 

because it is a necessary hadd in which it is imperative to declare each 
other as indulging in falsehood. The basis of this is the hadd of qadhf 

When mutual imputation of falsehood has been annulled, it is reverted 
back to its basis. In this there is a disagreement that we have mentioned 
in the topic of Li`an. The child remains attributed to him, in both cases 

due to his earlier or later acknowledgement. Li `an is valid without cutting 
off paternity, just as it is valid without the existence of a child. 
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duan. The reason is that the person committing qadhf is truthful. The 

rule for this is that if a person who commits prohibited sexual intercourse, 

qadhf. The reason is that zina is sexual intercourse prohibited for itself. If 
the intercourse is prohibited for some other reason (like that done during 

ho has 1.111  

if he sa, - 	ir an. The reason is that he is denying the birth, and he 
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after 
the death of the child, then there is no hadd for him, 

existence of the signs of zind with respect to her, and the 

hild then he is subjected to hadd, due to the absence of 

erson has prohibited sexual intercourse without lawful 

naschild whose 

wife), "He is neither my son nor yours," then there 
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her situation into account, and chastity is a condi-
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father is not known. This leads to the 

menstruation, nifas or with a mukatabah and so on), the person commit-
ting qadhf will be subjected to hadd, for that is not zina. Thus, intercourse 
in other cases complete in all respects or in some respects is prohibited 
bMutitsifeltfh. eLikewhi.sbe.in.  a case of ownership with perpetual prohibition (like 
ittnetderfcoorusrosemwith a slave girl with whom his father has had intercourse), 

without vacillation. 

uro i Ilion is temporary then it is intercourse that is prohib-
ited 

against a maene

wxthernal reason. Abu Hanifah (God bless him) stipulates 

 through 

that the perpetual al with another, u prohibition must be one whose rule has been estab-
gr,hthcoensthensus.or a mashhar tradition, so that it is established 

ion. The explanation is that if a person commits qadhf 

ownership, 
the bringing 

who has had intercourse with a slave girl jointly owned 

ership in some r  then  there is no hadd for him, due to the absence of own-own- 
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ip, tieerseptoects. Likewise if a person commits qadhf against a 
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who is a Magian, or his wife who was menstruating, 
If he commits qadhf against a man who has had sex with his 
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mg, or his tn ka 

re, it is oh b 

then he is to be subjected to hadd, because the prohibition e 'Wi

::irnt 
subsistence of ownership and it is temporary, therefore,  

aAac.ciao'brxidsinsah  Irtisuf (God bless him) if he has intercourse with his 	k - 

for an external reason and does not amount to zina.  

m . The reason  • 

–0  to Abfi  

is annulled. This is also the view of Zufar (God bless hi 

) ownershipslsa:if 

that ownership has been removed with respect to intercourse, n
teforserofiontrieiss, he is liable to `uqr for such intercourse. We say that the 

the person subsists and the prohibition is for an external 
temporary. 

If a person commits qadhf against a person who has had 
 his slave girl who was his foster sister, then he is not to be subjected 

and to hadd. The reason is that the prohibition is perpetual a d th" 

a inteirsciosutrhse 

authentic view. 
If a person commits qadhf against a mukatab slave, who dies and 

leaves enough wealth for payment of his remaining instalments, then  
there is no hadd for this person, due to the possibility of shubhah with 
respect to his freedom on the basis of the disagreement among the Com-
panions (God be pleased with them) about this issue. 

If a person commits qadhf against a Magian, who had married his 
mother and then converted to Islam, he is to be subjected to hadd 
according to Abet Hanifah (God bless him). The two jurists said that he 
is not to be subjected to hadd. This is based on the issue that the Magians 
marry relatives in the prohibited degree and marriage is to be assigned 
the rule of validity for matters between them in his view, with the two 
jurists disagreeing. The discussion has preceded in the topic of Nikah. 

If an enemy (harbi) enters our territory on the undertaking of safe- 
conduct and commits qadhf against a Muslim, he is to be subjected to 
the hadd. The reason is that this offence involves the right of the indi-
vidual present in it, and the visitor has undertaken to abide by laws 

affecting the rights of individuals. Further, he desires that he should not 
be tormented, therefore, he is bound not to torment others, and the con-
sequence of the injury caused by him is hadd. 

If a Muslim is subjected to hadd due to qadhf, his eligibility for giving 

testimony is annulled, even if he repents. Al-Shafi`i (God bless him) said 

that it is acceptable if he repents, and this issue is discussed in the topic 
of Shahadat.  

ts to Islam, his testimony is acceptable against them and 
If he  co–" -ve r 
"iims The reason is that this right to testify was acquired after 

against 
	 therefore, it does not fall under the rule of rejection. 

tj'a 

 

This is  distinguished 

 an 
is emancipated thereafter when he has no right to render tes- 

ersion to 
u 
Islam, 

cony 	ished from the case of the slave if he is awarded the hadd of 

°an 

The reason is that he has no right to testify originally in the state 

vYe.ry 
therefore, the rejection of his testimony after emancipation is 

and 
a  

° ffni

for 
completion of his hadd. 

If he has been given one lash on account of the hadd of qadhf, and 

he converts 
to Islam, and is then given the remaining lashes, his testi-

mony is acceptable. The reason is that rejection of testimony completes 

the  hadd 
and becomes an attribute for him, while the hadd awarded after 

conversion to Islam is part of the hadd, thus, rejection of testimony does 

not 
become his attribute. It is narrated from Abu Yusuf (God bless him) 

that his testimony is to be rejected, because the smaller part is subservient 
to the major, however, the first opinion is correct. 

He said: If a person commits qadhf or zina or drinks khamr more 

than one time, and is awarded hadd, then it is sufficient for all of these 

offences. As for the first two, the implementation of hadd is undertaken as 
a right of Allah, the Exalted, for purposes of deterrence. The probability 
of the purpose being achieved with the first implementation exists, and 
this gives rise to the shubhah (suspicion) of this purpose being lost in the 
second implementation. 

This is distinguished from the case where he commits zina, qadhf, 

theft, and drinks khamr, because the purpose of one category is different 
from another category, therefore, they cannot be treated as concurrent. 
As for qadhf, the dominant right in it, in our view, is the right of Allah, 

therefore, it will be linked with the other two offences. Al-Shafil (God 
bless him) says that if the person accused and the act committed, which is 
zina, are for different offences they cannot be merged, because the domi-
nant right in qadhf, according to him, is the right of the individual. 
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the offence, because it belongs to the genus in which h add is obli or 
 

gat 
evel for 

 but in the second case it is left to the discretion of the imam. 	
or 

If he calls him, "0 donkey," or "0 pig:' he is not to be subjected to 

due  
to the certainty of the negation (of the name called as he i 
tdzir. The reason is that he has not associated dishonour wit 

s a huhmhan.  ). It is 
MI 

ty  
said that according to our custom he is to be subjected to tdzir, because 
it is considered an abuse. It is said that if the persons subjected to abuse  
are respected persons like the fuqaha' and the elite, he is to be subjected 
to to ̀ zir, because they will feel degraded by it. If, however, they are from 
among the common people, he is not to subject them to tdzir, and this 
appears reasonable. 

The maximum limit of ta`zir is thirty-nine lashes, while the minimum 
is three. Abu Yusuf (God bless him) said that the maximum for tdzir is 
seventy-five lashes. The basis for it are the words of the Prophet (God 
bless him and grant him peace), "One who reaches the level of the hadd 

in matters other than the hadd is a transgressor."7  When enforcement of 
the hadd is obstructed, then Abu Hanifah and Muhammad (God bless 
them) take into account the minimum number for the hadd, which is 

the hadd for a slave in the case of qadhf, and they adopted this. It is forty 
lashes and they reduced one lash from it. Abu Yusuf (God bless him) con-
sidered the minimum hadd for freemen, because the original rule is that 
of freedom, and then reduced one lash from it, according to one narra- 
tion 	

, he reduced ed 	

) and is 

based on analogy. In the narration that we have mention 
tion from him, which is also the view of Zufar (God bless him), 

71t is recorded by al-Bayahaqi. Al-Zayla`i, vol. 3, 354.  
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 s s) have determined that the minimum is what the 

and this s reported from Ali (God be pleased with him),8  and 

dye 	h' opinion.Thereafter, he determined the minimum in the 
as what is less than that does not serve as a deterrent. 

Our considers 
 to be so, therefore, he determines it to be the minimum 

irrion  
- cwilciTscti as  a deterrent, because it differs for different people. It is nar- 

rated 
 Abu Yusuf (God bless him) that it depends upon the gravity 

rated fr°51 of the offence. It is also related from him that it is to be 
d triviality treated in relation to each category of offence, thus, fondling and kissing 

are 

treat° be associate with the dd of zina, while qadhf without zinc is to 

i It t h dt

th the imam 

 of a rn  o qis oadh fth  
fe opinion that he should combine with 

lbaeshrlieelsae said: wrded as tdzir, imprisonment as well, he may do so, because it 

is suitable by way of ta ̀ zir. The sharrah has laid it down in general terms, 
therefore, it is permitted that he deem imprisonment as sufficient or he 

mayHcrnb  He said: 
combine 

wegitrhealateshstesin' tensity in lashes is in tdzir, because it has 
been lightened in terms of number, therefore, it is not to be lessened in 
terms of intensity so that it does not lead to the loss of purpose (deter-
rence). Consequently, it is not lightened with respect to spreading it over 

the different 
 i eres followed 

 limbs. 
s. This 	by the hadd of zinc, because it is established through 

the Qur'an, while the hadd of drinking khamr (its number) is established 
by the opinion of the Companions (God be pleased with them). Further, 
it is the gravest form of offence so that rajm was laid down for it by the law 

(shoal. Then comes the hadd of drinking, because its cause is definitive. 
Thereafter the hadd of qadhf, because its cause is probable, due to the 
possibility of the accuser being truthful. Further, there is enhancement 
of standards in it due to the rejection of testimony, thus, it is not to be 
enhanced in terms of intensity. 

If a person is subjected to hadd or to zir by the imam and he dies as a 
result of it, then there is no liability for such death, because he undertook 
the act under the directives of the law (shay`), and the act of one obeying 
orders is not restricted by the assurance of safety, as in the case of the 
cupper or the veterinary, but is different from the case of the husband 

81t is gharib, but al-Baghawi has narrated it from Ibn Abi Layla. AI-Zayial, vol. 3, 
354. 
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trying to punish his wife as the permission there is  1, 
-nqualified  unqualified permission may be restricted withthe condition ofaildan 

like walking in the street. Al-Shafi (God bless him) said 
that in ths.afetv, 

diyah is imposed upon the treasury, because causing in 
	
amounts 

 iscase an error in the implementation, because to zir is for disciplining.0. lc) 
however, is imposed on the treasury, because the benefit of the act o

lfjf°1k  person implementing the lashes reverts back to the Muslim
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Chapter 102 

The Legal Status of Sariqah 

Sariqah in its literal meaning is the taking of something from another 
by way of concealment and stealth. It is from this that the meaning of 
eavesdropping is derived. Allah, the Exalted, has said, "But any that gains 
a hearing by stealth?' In the technical meaning (in the shari'ah) some 
additional stipulations have been added, and the elaboration of these will 
be coming up before you, God, the Exalted, willing. The literal meaning, 
however, is observed in it both initially and at the end, or in the beginning 
and not later. For example, a person breaches a wall by stealth then takes 
away the wealth of the owner by the use of force and openly. In the major 
form of this offence (kubra), I mean, the cutting off of the highway in 
concealment from the monitoring of the imam for it is he who undertakes 
the protection of the highway with his security force. In the minor form 
(sughra) the concealment is from the vision of the owner or of the person 
who stands in his place. 

He said: If a sane and major person steals ten dirhams or a thing 
that reaches the value of ten minted dirhams from a hirz (place of its 
safe-custody) in which there is no shubhah, then it is obligatory to sub-
ject him to hadd. The basis for this are the words of the Exalted, "As to 
the thief, male or female, cut off his or her hands: a retribution for their 
deeds, and exemplary punishment from Allah, and Allah is Exalted in 
Power, Full of Wisdom!' It is necessary to take into account aql (rea-
son) and bulugh (puberty), because the offence is not committed without 
them. Cutting of the hand is the compensation for the offence, there-
fore, it is essential that it be of substantial wealth, because the inclination 

'Qur'an 15:18 
'Qur'an 5 : 38 

247 



id-Hichiyah 	 249 
248 
	

AI-Hidayah 	
BOOK XII '44.4  

t realised oaft 'is . reo.  orni 

to acquire trivial amounts is weak. Likewise the taking 
a 	Insign i fi things is not concealed, thus, the rukn (essential element) 

lisc°hool, 

realised 
cant  
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nant. Determining it to be ten dirhams is the opinion of our 
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according to al-ShaiI (God bless him) it is fixed at one-fourth  g  dinar.' According to Malik (God bless him) it is fixed at 	
one 

undertaken.  

These two jurists maintain that cutting of the hand during 
the Prophet (God bless him and grant him peace) was not 
unless it reached the price of the tiiijaint (shield made of leather),4 

a 

the minimum that is transmitted for its price is three dirhams. Adopting 
and 

e period of the 

the minimum assures certainty and is preferable. Al-Shfi1 (God bless 
him) says, however, that the value of the dinar during th  
Prophet (God bless him and grant him peace) was twelve dirhams, and the figure three is one-fourth of it. 

Our argument is that adopting the maximum in this category is  
preferable so as to find a way for waiving the hadd. The reason is that 
in adopting the minimum there is a shubhah (suspicion) of the absence 
of an offence, and such suspicion leads to the waiving of the hadd in any 
case. This is supported by the words of the Prophet (God bless him and 
grant him peace), "There is no cutting of the hand, except in one dinaror 
ten dirhams." 5  The term dirham is customarily applied to mean minted 
coins. This should explain to you the stipulation of the term minted, as 
was stated in the Book; it is the zahir al-riwayah (authentic narration), 
and is the correct opinion keeping in view the completion of the offence. 
Consequently, if he were to steal ten nuggets whose value is less than ten 
minted coins, cutting of the hand is not obligatory. What is considered is 
seven mithqals in weight, as that is what is in practice in most lands. His 

i statement, "or a thing that reaches the value of ten minted dirhams," is an 
indication that in things other than dirhams it is the value of the dirhams 
that is taken into account even when the thing stolen is gold. Further, it is 
necessary that there be a hirz (place of its safe-custody) in which there is 
no shubhah, because shubhah leads to waiving of the hadd, and we shall 
explain it in what follows, God, the Exalted, willing. 

He said: The slave and the freeman for purposes of the cutting of 
the hand are the same. The reason is that the text (nass) did not provide 

'There are ten or twelve dirhams in a dinar according to different views. 

4 It is recorded by al-Bukhari and Muslim. Al-Zayla'i, vol. 3, 355. 
51t is recorded by al-Tabilwi in Shar al-Athar. Al-Zayla'i, vol. 3, 355. 
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We 
 did the same in the case of zinc. The two jurists argue that the sariqah 

( he
ft) stands proved by a single confession, therefore, it is deemed suf-

ficient as is the case with 
qisas and the hadd of qadhf. The testimony is 

into account in this case, because excess in testimony reduces 

itthocet ata
llkeegnation of falsehood, but in a confession it does not provide such 

a benefit for there is no cause for suspicion there. Further, the means 

to retraction of the confession with respect to the hadd are not blocked 

by repetition, while retraction with respect to wealth is not valid at all, 
because the owner of the wealth deems him to be a liar. The stipulation 

of additional times in the case of zinc is contrary to analogy, therefore, it 

is better to confine such repetition to the issue of the text (shall. 

He said: It becomes obligatory with the testimony of two witnesses, 

due to the manifestation of the proof as is the case with all the remaining 

rights. It is necessary, however, that the imam ask them about the method 

of theft, its nature, time and place for additional precaution, as has pre-
ceded in the case of the hndud. He is to imprison him until he has made 
enquiries from the witnesses due to the charge against him. 

He said: If a group participates in the theft, and each one of them 

takes away wealth valued at ten dirhams, they are to be subjected to 

amanpdustaatrieonno, 
not m

baut if what they take away individually is less then their h  

of the nisab (min
npi utated. The reason is the obligating factor is the theft

result of their offence, thus, the completion of nisab 
for each 

	(minimum amount for theft), and is to be worked out for 

each one of them as 

person is to be taken into account. Allah knows best. 



Chapter 103 

Theft That Gives Rise to Punishment of 

Amputation 

There is no cutting of the hand for what is treated as insignificant and 

free  (permissible) in the Dar al-Islam, like wood, grass, cane, fish, birds, 
game, arsenic, clay and lime. The basis for this is the tradition of (A'ishah 
(God be pleased with her), who said: "The hand was not cut during the 
period of the Prophet (God bless him and grant him peace) for insignif-
icant things,"' that are trivial. Such a thing is one whose original species 
is found to be free in its own form and is not desired for itself, for it is 
trivial there being little desire to hoard it or be niggardly with respect to 
it. Whenever such a thing is taken away without the willingness of the 
owner there is no need to lay down a deterrent in the law (shar`) for such 
taking. It is for this reason that the cutting of the hand is not obligatory 
in the case of things that are below the value of the nisab. Further, the 
place of safe-custody (hirz) in such things is deficient. Do you not see 
that hay is thrown in front of the doors, and it is taken inside the house 
for construction purposes and not for storing? The birds fly away and 
game can flee. Likewise things of common ownership in game, as it is of 
the same nature giving rise to shubhah, and hadd is waived on account 
of it. Fish includes both salted and fresh, while birds include chicken, 
ducks, and pigeons due to what we have mentioned, and also because of 
the unqualified meaning of the words of the Prophet (God bless him and 
grant him peace), "There is no amputation for birds."2  It is narrated from 

'It is recorded by Ibn Abi Shaybah. Al-Zayla`i, vol. 3, 36o. 
'It is gharib, and is recorded by Abd al-Razzaq and Ibn Abi Shaybah. Al-Zaylaci, vol. 

3, 36o, 
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Abd Yusuf (God bless him) that the punishment of cutting of th 
euand is to be awarded for all these things except for clay, soil and dung. This is  

also the view of al-Shafil (God bless him). The evidence against them i
s  what we have mentioned. 

He said: There is no cutting of the hand for things that are pron
e  to  

decay like milk, meat, and fresh fruit, due to the saying of the Proph
et (God bless him and grant him peace), "There is no cutting in thamar  (fruit) or kathar,"3  where kathar is jumar (edible tuber of the palm tree). 

It is also said that it means wadi (small date palm). The Prophet (God 
bless him and grant him peace) said, "There is no cutting in food,"4 and 
the meaning, God knows best, is what is prone to decay and is ready for 
eating, or whatever has the same meaning like meat and fruit, because the 
hand is cut in things like wheat and sugar on the basis of consensus. Al-
Shafil (God bless him) said that the hand is to be cut for these things due 
to the words of the Prophet (God bless him and grant him peace), "There 
is no cutting in thamar (fruit) or kathar, but when it is stored in a stone 
basin, the hand is to be cut."5  We would say that it is to be construed in 
conformity with practice for what was preserved in the basin according 
to their practice was fruit that was dried and in that there is amputation. 

He said: There is no cutting of the hand in fruit that is on the tree 
and in crop that has not been harvested, due to the lack of preservation 
for safe-custody. 

There is not cutting of the hand in intoxicating beverages, because 
the act of the thief in acquiring them will be construed to be for spilling. 
Further, some of these beverages are not deemed wealth, while there is a 
disagreement about the value of others, thus, the suspicion (shubhah) of 
the absence of value is created. 

There is no cutting for the mandolin, because it is one of the instru-
ments of amusement. 

There is no cutting for the mushaf even if it is ornamented with gold. 
Al-Shafi`i (God bless him) said that the hand is to be cut as it is mar-

ketable wealth and even its sale is permitted. A view similar to this is 
narrated from Abu Yusuf (God bless him). It is also narrated from him 

'It is recorded by al-Tirmidhi, al-Nasa'i, Ibn Majah and others. Al-Zaylal, vol. 3,361. 

4  It is gharib in these words, and has been recorded by Abii Dawad in the mursal 

traditions. Al-Zayla`i, vol. 3, 362. 
'It is gharib in these words. Another tradition giving the same meaning has been 

recorded by Abu Dawdd and al-Nasal. Al-Zayla'i, vol. 3,362. 
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 these are secondary things, and secondary things are not 
tatiun,  ° 

17711:-,ein the value of the utensil reaches the nisab. 
taken into account. It is as if someone stole a utensil in which there is 

There is no cutting for the doors of a mosque, due to the lack of 

custody, and this door becomes like the door of a house in fact better, 

because things in the house are protected with the door of the house, 
but the things in the mosque are not protected this way with the door, 
so much so that there is no cutting for the theft of the assets inside the 

mosque. 

He said: There is no cutting for a cross made of gold, nor for chess 

nor backgammon, because the person who takes them will construe it to 
be for breaking, in conformity with forbidding the evil. This is different 

from the dirham with engraving on it, because it has not been prepared 
for worship, therefore, the doubt of permissibility of destroying it does 
not arise. It is narrated from Abu Yusuf (God bless him) that if the cross 
is in a place of worship, there is no cutting of the hand, due to the absence 

of safe-custody (hirz), but if it is present in another room the hand is to 
be cut due to the completion of value and existence of hirz. 

There is no cutting of the hand for abducting a minor (infant) who 
is a free person even if he is wearing jewellery. The reason is that a free 
person is not wealth, and the jewellery he is wearing is secondary to his 
person. Further, the defence can be put up that the minor was taken to 
pacify him or to carry him to his governess (nanny). Abu Yusuf (God 
bless him) said that amputation is awarded if the child is wearing orna-
ments of the value of the nisab, because cutting will be obligatory by 
stealing the jewellery separately, so also when taken with another thing 

mead
( c h i d hs 

 ) or 
t. rrr  The 

broth 
rt  e same applies when the thief steals a silver goblet that has  

walk or speak so that he is not under his own control. 

i  

is no cutting of the hand for taking away a grown up slave, for that 

o in it. The disagreement here is about an infant who can-edth 

as ghasb (misappropriation, abduction) or deception. 
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Baghdad it • is said that the hand is to be cut for its theft  

nation 
of craftsmanship over the original material. The hand is to be cut 

are not fixed (to the walls), and it is to be cut when they that a 

light and are not heavy for carrying by one person, because there is for doors  
re 

their species 	. 

There is no cutting of the hand for the deceiver, male or female, due 

to the  deficiency in hirz (place of safe-custody), neither for the embezzler 

no inclination to steal heavy doors. 

nor for one who extorts wealth, because he does this openly. The basis is 
the saying of the Prophet (God bless him and grant him peace), "There is 

no c
utting of the hand for the embezzler, the extorter and the deceiver."7 

There is no cutting of the hand for the grave-robber. This is the view 
according to Abu Hanifah and Muhammad (God bless them). Abu Wind 
and al-Shafi'i (God bless them) said that he is liable for cutting of the 
hand, due to the words of the Prophet (God bless him and grant him 
peace), "We cut the hand of one who robs a grave."' The reason is that 
the shroud is marketable wealth that is preserved in a hirz meant for it, 
therefore, his hand is to be cut. The two jurists rely on the words of the 
Prophet (God bless him and grant him peace), "There is no cutting of 

the hand for the mukhtafi,"9  and he is the grave-robber (nabbash) in the 

language of the people of Madinah. The reason is that shubhah has arisen 

with respect to ownership, because the corpse has no ownership in reality 
nor does the heir due to the prior need of the dead person (before the heir 
became the owner). Further, a disturbance has occurred in the purpose, 
which is deterrence, because the offence in itself is of rare occurrence. In 
addition to this what he (Abu Yasuf) has relied upon is not marfu` or it 

is interpreted to apply to siyasah offences. If the grave is inside a locked 

room, then the issue is disputed on the same grounds, according to the 
sound narration, on the basis of what we said. Likewise if a person steals 

is recorded by all the sound Compilations. Al-Zayla`i, vol. 3,363-65. 
'It is related by al-Bayhaqi. Al-Zaylal, vol. 3, 366. 
'This is a gharib tradition, but Ibn Abi Shaybah has recorded a tradition conveying 

he same meaning. Al-Zayla`i, vol. 3, 367. 
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There is no cutting of the hand for all kinds of bound books (daftitir), 
because their purpose is what is contained in them and that is not 
ma! (wealth) except for books of accounts, as what is in them is not 
intended through the taking, and the (real) purpose is (to steal) the paper  
(kaweighid). 

He said: There is no cutting of the hand for the theft of a dog or a lion, 
because those who are in the same species are found to exist freely in an 
original state of permissibility and they are not desired for themselves. 
Further, the disagreement among the jurists is obvious with respect to 
marketable value of a dog, therefore, it gives rise to shubhah.° 

There is no cutting of the hand for a tambourine, drum, harmonium, 
or flute, because in their view these things have no marketable value. 
According to Abu Hanifah (God bless him) the one who takes them will 

take the plea of destroying them. 

precious in the eyes of the people, and they are not found in a free form 
dalwood, because these are types of wealth that are protected for they are 

The hand is to be cut for taking teakwood, bamboo, ebony and san-

in the Dar al-Islam. 
He said: The hand is to be cut for stealing emeralds, rubies and green 

jewels (from chrysolite), because these are the most sought after and pre-

cious forms of wealth and are not foun freely in he undesirable ongt I 

e Dar al-Islam, d therefore,

t 
 they are like gold and 

permissible form in the 
 

silver. 

&Which gives rise to the waiving of the hadd. 
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thief and then bought it from him after which theft was committed. 
the maintain  that the cutting of the hand led to the elimination of protec-

tion 
for the stolen property, as will be known in what follows, God, the 

By returning the property to the owner the protection 
1.1  d 	but a doubt (shubhah) remained with respect to the 
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returned 
 of protection taking into account the unity of ownership and 

matter as well as the existence of the cause (of loss of protection), 
of the hand. This is distinguished from what has been 

sa
id (with respect to sale by abu Yusuf), because ownership becomes dif-

ferent with a difference in the cause. Further, repetition of the offence 

by s
uch a person (with respect to the same property) is rare due to his 

having borne the hardship of the deterrent, therefore, implementation 

once 
again becomes devoid of purpose, due to the rare occurrence of the 

offence. 
It is as if the person subjected to the hadd of qadhf commits 

qadhIff 
the state ta th  of 

a 	
stolen 

ponargoapienrty  again. 
changes, for example, it was yarn 

when he stole it and his hand was cut then he returned it and it was 
soe 

first 
 st  

woven, 
but he repeats the offence and steals the cloth, his foot is to be cut. 

The reason is that the ̀ ayn has changed its form, therefore, a person mis-

appropriating the yarn and weaving it will come to own the cloth. This is 
the sign of alteration in each subject-matter. When it stands altered, shub-

hah arising from the unity of subject-matter and amputation is negated, 
thus, cutting of the hand a second time becomes obligatory. Allah knows 

what is correct. 

If a person is owed dirhams by another and he steals 

to this, on the basis of istihsan. The reason is that delay is d 

hand is not to be cut, because 
this amounts to the satisfact. 	

his 
claim, and prompt and deferred are in the same positio 

nfrwon:t:linrespect

:Dr of his  

due to the  postponement of the demand (for satisfaction). Likewise if he steals 
excess of his right, because he becomes a co-owner with him in the stolen 
amount to the extent of his claim. 

If he steals goods from him, his hand is to be cu 
not have the authority to seek satisfaction from them, except 

auo 
ns e  the ee  basiss  of sale by consent. It is narrated from Abu Ytisuf (God bless him) that 

his hand is not to be cut for he has the right, according to some jurists, 
to acquire them in satisfaction of his claim or as property pledged with 
him for his claim. We say that this is a statement that does not rely on 
an authentic evidence, therefore, it is not to be acknowledged without 
linking it to a suit filed for it, and if he does so the hadd will be waived. 
The reason is that it is the case of probability in a matter that is subject to 
disagreement. If his claim was for dirhams and he stole dinars from him, 
it is said that his hand will be cut as he does not have the right to take 
them. It is also said that his hand is not to be cut as currencies are a single 
species. 

If a person steals some `ayn (something that can be taken into phys-
ical possession) and his hand is cut for it, but thereafter he returns it 

and then steals it again when this thing is in the same physical state, his 

foot is not to be cut. Analogy dictates that his hand is to be cut, and it 
is one narration from Abii Ytisuf (God bless him). It is also the opinion 
held by al-Shafi`i (God bless him), due to the saying of the Prophet (God 
bless him and grant him peace), "If he repeats it, cut his hand (again)7 
without going into details. The reason that the second theft is complete 
like the first. In fact, it is more atrocious due to the implementation of 
the (first) deterrent punishment, and it is as if the owner had sold it to 

'It is recorded by al-Dar'qutni in his Sunni!. Al-Zayla`i, vol. 3, 368. 



Chapter 104 

Place of Safe Custody (1:-Iirz) 

If a person steals from his parents or children or relatives in the prohib-
ited degree, his hand is not to be cut. In the first case, which is relation-
ship by birth, there is free sharing of wealth and entry into the hirz. The 
second is due to the second meaning (entry into the hirz without permis-
sion). It is for this reason that the law (spar`) has permitted glancing at 
visible locations of adornment (parts of the body) as distinguished from 
friends with whom an enmity is created through theft. In the second case 
there is a disagreement with al-Shafil (God bless him), because he asso-
ciates them with distant relatives, and we have elaborated this in the topic 
of emancipation. 

If he steals from the house of a relative in the prohibited degree assets 
belonging to another, his hand is not cut, but if he steals his own assets 
from the house of another (not a relative) his hand is cut, on the basis of 
entry into the hirz with and without permission. 

If a person steals from his foster mother, his hand is cut. According to 
Abu Yasuf (God bless him) his hand is not to be cut, because he enters her 
house without permission and bashfulness. This is distinguished from 
the case of the foster sister, due to the absence of such a relationship 
according to custom. The reasoning underlying the authentic narration 
is that there is no kinship and the prohibition without kinship is not 
respected, like the prohibition established due to zinc and kissing with 
lust. Closer than this is the foster sister. The reason is that fosterage is 
not publicised, therefore, there is no sharing of wealth or free entry into 
the hirz in order to avoid allegations of suspicion. This is different from 
blood kinship. 
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of wealth among them in practice and implication (of the relationship of 
marriage). This is a parallel case to the disagreement in the case of testi-
mony.' 

If the master steals from his mukatab slave, his hand is not to be cut, 
because he has a right in his earning. 

Likewise a person who steals from the spoils, because  
in them and this is related from 'All (God be pleased with 

use ihme)hbaos tahswhaitrhe fr  
respect to the waiving of hadd and the underlying rationale. 

He said: hirz is of two types: (1) hirz for the meaning of protection 
within it, like rooms and houses, and (2) hirz through a guard. This 
feeble servant (the Author) says: Hirz is essential, because the meaning 
of stealth is not established without it. Thereafter it sometimes exists 
through location, and that is the location prepared for guarding assets, 
like houses, rooms, trunks and shops. At other times it exists through a 
guard like a person sitting in the street or in a mosque when he has some 
baggage with him, then he is the guard for these assets. The Prophet (God 
bless him and grant him peace) ordered the amputation of the hand of 
the person who stole the cloak of Safwan from under his head when he 
was sleeping in the mosque.' 

In a hirz based on location, custody through a guard is not taken 
into account. This is correct, because it is protected without a guard, and 
such a hirz is a room even when it does not have a door or has one, but it 
is open, so that a person stealing from there is subjected to amputation. 
The reason is that a structure is for purposes of safe-custody, except that 
there is no cutting of the hand without his bringing the property out of it, 
because of the existence of prior possession of the owner. This is different 
from the hirz through a guard insofar as cutting of the hand becomes 

obligatory as soon as he takes it away from him, due to the elimination of 

'The kianafts say that the testimony of one spouse is not accepted in favour of 
another, but the Shaffis in one view say that it is accepted. 

21t is recorded by Abu Dawfid, Ibn Majah and al-Nasa'i. Al-Zayla`i, vol. 3, 368,  
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He said: 
If a person steals from a hirz or from a place other than the 

hirz when the owner is next to the property guarding it, his hand is to be 

Cut, because he has stolen from one of the two types of hirz. 

There is no cutting of the hand for a person who steals wealth from a 
public bath or a house in which entry to the public is permitted, due to 
the existence of permission in practice or actual for entry, therefore, the 

hirz 
is demolished. This includes the shops of traders and public inns, 

except when theft is committed there at night, because they are built for 
custody of assets, and the permission pertains to the day. 

If a person steals assets from a mosque when the owner (custodian) 
is there, his hand is to be cut, because it is protected by a guard. The 
reason is that a mosque is not built for safe-custody of assets, therefore, 
the wealth inside is not protected through hirz of location. This is dis-
tinguished from a public bath, and a room that is open to the public for 
entry so that the hand is not cut, because it is built for safe-custody, there-
fore, the hirz is by location (though undone by free-entry) and hirz by a 
guard is not taken into account. 

There is no cutting of the hand for the guest who steals from his host, 
because the room (house) is no longer a hirz as far as he is concerned due 
to the permission given to him for entry. The reason is that he has the 
same status 

and 
atausansott theft 

If 	

of the house, therefore, his act is misappro- 
priation 

 a person commits theft of something and does not move it out of 
the hirz his hand is not to be cut, because the entire house is a single hirz, 

therefore, it is essential to move it out of it. The reason is that the house 
and what is in it is in the possession of the owner conceptually, therefore, 

leaving the stolen thing gives rise to a shubhah of not taking. 
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g If the house has a number of rooms and the thief brings the si' 
n goods out into the courtyard, his hand is to be cut, because each _ e

n  
room  

If one of the occupants of the rooms in the house enters a roorn h„, 
stealth and steals from it, his hand is to be cut, due to what 

we have elaborated. 

If a thief makes a hole in the wall of a room, enters it, takes Wealth 
and hands it over to another thief outside (while he is still in 'side), then  
there is no cutting of the hand for them, because the first one is not 
found to have come out and thus the protective possession of the owner 
is acknowledged over the wealth prior to its being brought out. The sec 
ond is not found to violate the hirz, therefore, the act of sariqah has not 
been completed by either. It is narrated from Abu Yusuf (God bless him) 
that if the one inside stretches his hands outside and delivers the goods 
to the one outside then the cutting of the hand is for the one inside. If 
the one outside inserted his hands inside and took the goods from the 
hands of the one inside, then the cutting of the hand is for the one who 
was outside. This is based on the issue that will be coming up later. God, 
the Exalted, willing. 

If he flings the goods outside and then goes out and picks them up 
his hand is to be cut. Zufar (God bless him) said that his hand is not 
to be cut, because throwing the goods outside does not give rise to the 
obligation of amputation. It is as if he went out and did not pick up the 
stolen goods. Likewise taking the goods from the street is as if someone 
else took the goods. We argue that throwing the goods is a device thieves 
use due to the difficulty of coming out with the goods or because they 
(some) want to be free to fight with the owner or for running away. His 
act is not prevented by the possession of the owner, therefore, the entire 
activity is deemed a single act. If he does not pick up the goods when he 
comes out then he is a waster and not a thief. 

He said: Likewise if he loads them upon a donkey and drives him out, 
the movement of the donkey is attributed to him as he is driving it. 

If a group enters a hirz and some of them commit the taking, the 
hands of all are to be cut. This feeble servant (Author) says: This is based 

upon istihsein. Analogy dictates that the one carrying the stolen goods out 
should alone be subjected to cutting, which is the opinion of Zufar (God 
bless him). The reason is that he is found to move the goods outside, 
therefore, the theft is completed by him. We maintain that theft has been 
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d by all due to collaboration as is the case with sariqah kubrii 
soitte 	h  

The reas°- 1  
n is that the 

practice among them is that some carry the goods 
e up for defence. If cutting is prevented in this case, it 

co 
buck' 

brought 

d the rest 

be stipulated for it as in the case where he inserts his hand into a 

the 
blocking of the door of hadd (in this category). 

.„ lead to t will 	.d. If a  person makes a hole in a room and puts his hand inside 
He said: If 
	out, his hand is not to be cut. It is narrated from Abu 

to take some
thing 
	in al-Imid that his hand is to be cut, because he 

f (God bless him) 
yusu ht out the wealth from the hirz and that is the objective. Thus, entry 

is n
ot 

 
ftbtr°cash and brings out Ghitrifi dirhams. We argue that the violation 

safe 
ethe hirz 

is stipulated for the completion of the offence and to elimi-

nate the shubhah of absence of hirz. Completion with respect to entry is 

w
here such entry is considered possible. Entry into a house is in the nor-

mal way and 
this is distinguished from opening a trunk, because what is 

possible there is insertion of the hand and not full entry. It is also dis-
tinguished from what has preceded where some thieves are carrying the 

goods, because that is what is done in practice. 

If a person cuts (and takes) a purse that is outside the sleeve, his hand 
is not to be cut, but if he puts his hand inside the sleeve, it is to be cut. 
The reason is that in the first case the knot is on the outside, therefore, 
by cutting the taking occurs on the outside, thus, the violation of the hirz 
has not occurred. In the second case the knot is on the inside, therefore, 

by cutting taking from the hirz is realised, and the hirz is the sleeve. If in 
place of cutting he opens the knot, then, in both situations the response 
will be reversed, due to the inversion of the underlying cause (`illah). It is 
narrated from Abu Yusuf (God bless him) that the hand will be cut in all 
circumstances, because the purse is protected either by the sleeve or by 
the owner himself. We say that the hirz is the sleeve for he is relying on 
it for protection, while his own purpose is to complete the journey or to 
rest, therefore, it is as if it is the pack on the camel's back. 

If he steals a camel from a train of camels or a the load (on the camel), 
his hand is not to be cut. The reason is that it is intended to be a hirz, 
therefore, it gives rise to the shubhah of es 	h o u a 	the absence of hirz, because the 
driver, the guide 	• t. 	g e and the rider have as their purpose the undertaking of 
he journey and the transfer ofd and goo s an not protection. Thus, it is said 
that if there is someone with the loads who is following them to guard 
them, then en the hand • is to be cut. If he cuts up the load pack and takes 
from it, his hand is to be cut, because the bags in such a situation are a 
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hirz, because by placing the goods in the bags, the intention is t
o  

ihem, as in the case of the sleeve. Consequently, the taking  is  from prole p 

therefore, the hand is to be cut. 	 a 111rz, 
If he steals a camel bag, in which there are goods, while the ow

ner  protecting it, but is asleep, his hand is to be cut. The meaning is thattsl the bag is in a place that is not a hirz, like the highway and so on, so that 
the hirz is through the presence of the owner due to his being on watch for their protection. This is the case where the consideration is given to 
the normal watch by sitting next to the bags. Sleep in this situation i

s  reckoned as hirz in practice. Likewise sleeping nearby, according to wh
at  

we preferred earlier. It is mentioned in some manuscripts that "when  he is  
sleeping on top of the bags or where he is able to protect them," and this  affirms what we have stated about the preferred opinion. Allah knows 
what is correct. 
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Chapter j05  

Mode of Amputation and its Proof 

He said 
The right hand of the thief is to be cut from the forearm and is to 

inged/cautersed. 
The cutting is undertaken on the basis of what we 

recited 
earlier. The selection of the right hand is based on the recitation 

of Abd Allah ibn Mas`fid (God be pleased with him). The selection of 

the zand (wrist, forearm) is due to the reason that term yad includes the 

entire 
arm up to the armpit, and this joint, I mean wrist, is something 

about which there is certainty. The reason is that there are sound reports 
about the ordering of the amputation in the case of the hand of the thief 
from the wrist by the Prophet (God bless him and grant him peace).' 
Cauterisation is undertaken due to the saying of the Prophet (God bless 

him and grant him peace), "Cut it and cauterise it."' The reason is that if 

it is not cauterised it can lead to death, and the hadd is a deterrent not a 

killer. 
If he steals a second time, his left foot is to be cut, and if he steals 

a third time, there is no cutting and he is to be left in the prison till he 
repents. This is istihsan, and he is to be given ta`zir as well, as mentioned 
by the Masha'ikh (jurists) (God bless them). Al-Shafici (God bless him) 
said that on the third offence his left hand is to be cut and on the fourth 
his right foot is to be cut, due to the saying of the Prophet (God bless him 
and grant him peace), "If someone steals cut (his hand). If he repeats the 
offence cut again. If he repeats again cut again."3  It is also related with all 

'There are traditions about this and one of them is recorded by al-Dar'qutni. Al-
Zaylal, vol. 3, 37o. 

2It is recorded by al-Halcam in al-Mustadrak. Al-Zayla`i, vol. 3, 371. 
It is recorded by Abet Dawad. Al-Zayla`i, vol. 3, 371. 
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the details, as is expressed in his opinion .4  The reason is that the third 
 offence is just like the first in being an offence. In fact, it is mor

e  therefore, it calls for laying down the had d by the law (shar`). grievous  , 
the saying of Ali (God be pleased with him), "I feel afr

aid  
Exalted, if I do not leave him with a hand with which to eat and to 
form istinja' and a leg on which he can walk."' He then argued with th 
rest of the Companions (God be pleased with them) and wasannabitetohtekiohcllPadoiennrdgel  

ee vince them, therefore, an ijm occurred. Further, it amounts ts 

and him in meaning for it is the loss of all benefits of being alive 
is a deterrent (not a destroyer). In addition to this, it is of rare occurrence 
and deterrence is stipulated in things that are of widespread occurrence, 
as distinguished from qisas as that involves the right of the individual: 
therefore, retaliation is extracted by force as far as is possible for the sat-
isfaction of his right. The tradition has been criticised by al-Tah awi (God 
bless him) for authenticity, or it is construed to be applicable to siyasah. 

If the thief has a paralysed or amputated left hand or an amputated 
right leg, amputation is not to be enforced. The reason is that in doing 
so there is a loss of the benefit of grasping or walking. Likewise if his right 
leg is paralysed, on the basis of what we said. Likewise if the thumb of his 
left hand is cut off or paralysed, or two of the fingers of the hand other 
than the thumb, because the strength of grasping comes from the thumb. 
If one finger other than the thumb is cut off or paralysed, his hand will 
be cut, because the loss of one finger does not create an apparent dys-
function in grasping, as distinguished from two fingers for they assume 
the position of the thumb in the loss of grasping. 

If the judge says to the executioner cut off the right hand of this man 
for a theft that he has committed, and he cuts off his left hand inten-
tionally or by mistake, then he is not liable for anything according to 
Abu Hanifah (God bless him). The two jurists said that he is not liable 
in case of a mistake, but is liable for the intentional cutting. Zufar (God 
bless him) said that he is liable for a mistake as well, and this is based upon 
qiyas (analogy). The meaning of mistake here is a mistake in 0114(1.6  As 

for a mistake in distinguishing the right from the left, it is not deemed 
an excuse. It is said that this mistake is to be deemed a justified excuse 

`lit is recorded by al-Dar'qutni and al-Tabarani. Al-Zayla'i, vol. 3, 373. 
'It is recorded by Muhammad ibn al-Hasan al-Shaybani (God bless him) in Kitab 

al-Athar. Al-Zayla'i, vol. 3, 374. 
6As the text says, "Cut of their hands." 

as v,■ ell. He a 
 mistake in the case of the right of the individual cannot 

theto
), 
 ke

d, therefore, he is to be compensated. We say that he made 

be overloo 

ain istake in ijtihad is to be overlooked. The two jurists say 

the  left, and a   

that he cth  

b 	

pPretation as he intentionally committed injustice, therefore, 

was due to shubhah. According to Abu Hanifah (God bless him) he 
it is  rwt t° be    

vented due 
destroy 	therefore, 

tdthhereesetragoihntahbalendpr
)ice and then retracting their testimony? Accordingly, if a 

aerson other than the executioner had cut it off, he would not be liable 
either, which is correct. If the thief extended his left hand saying that it 

was  his 
 right, he would not be liable by agreement, because he cut the 

ha
nd under the thief's order. Thereafter, in the case of intentional cut-

ting, according to Abu Hanifah (God bless him), there is a liability for the 
thief to compensate the stolen wealth, because the cutting has not been 

implemented as a hadd. In mistake too the same method is followed, but 

according to the method of ijtihad (preferred by Abu Yftsuf) the thief is 

ivy of intear 

mistake in  

 essential that retaliation be imposed in this case, however, it was pre-

an 

4- 	
rotected limb without justification and there is no possi- 

(zufar) 

 leaving behind the same type that is better than it (that is, 

his ijtihad 
as the text does not identify either the right or 

testifying against another that he sold a man's wealth for 

forgiven even though it was a matter subject to ijtihad. It 

therefore, it is not to be deemed as destruction. It is like 

says that he has cut off a hand that was protected (by 

not liable. 
The hand of the thief is not to be cut unless the person whose prop-

erty has been stolen is present and demands adjudication for the theft. 
The reason is that litigation is a condition for proving it. There is no dif-
ference between confession and testimony in our view. Al-Shafil (God 
bless him) disagrees with respect to confession.' The reason is an offence 

wealth of another cannot be proved without litigating the tt   
matter with 
against 	

him. 
	 an 

has made a transaction 

if heis absent at the time of cutting of the hand, because 
satisLfaikcetwiionseis 

the thief 	

nou(hgholaddinjugdicdation in cases of hudad. 

	

The custodiar 
	

a deposit), the usurper, and the person who 
saction of riba9  can demand the cutting of the hand of 

who has stolen from 
	 depositor too has a right to 

:They are not liable for the loss.111 them. The 
Meaning thereby that in case of confession a trial is not needed. 

9Like giving ten dirhams and taking twenty. 
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demand cutting of the hand. Likewise the person whose 
hat  been usurped. Zufar and al-Shafi'i (G d bless them) 

 and the usi: 
not to be cut on the complaint of the custodian 

o 	ess them) said 	
rptoepr  r(t):  
the han

d 

who borrows goods for sale, the person taking possessio
n  of the person 

 the 
date loan), the person who has hired 
same disagreement are analysed the popsriotip

'oenrstyofththeembuodr aroriwber  (cornmo,  

for sale, the pledgee and any person, other than the owner, 
gw°h°,3thhOasffecruesd  

theft from any of these persons, except that in the case of the m 
todial possession. The hand is to be cut on the complaint of the owty

answe 

his debt, because he has no right to initiate a claim for the proper 
it can be cut on his complaint when the property exists and he has 

paid 

tafhow; 

out this. Al-Shafi'i (God bless him) based his view on the rule preferred 
by him that these persons do not have the right to demand the return of 
the property. Zufar (God bless him) says that the right to initiate litig

a-
tion for the return of property arises from custodial necessity, but it does 
not arise for purposes of demanding cutting of the hand, because it leads 
to the loss of financial protection.'° We maintain that theft in itself gives 
rise to cutting of the hand, and it is proved before the qadi through legal 
proof, which is the testimony of two witnesses following the complaint 
that is considered in the absolute sense." The consideration is due to the 
need of these persons for the return of the property, and along with that 
the cutting of the hand is implemented as well. The purpose of the liti- 
gation is the securing of his right, while the loss of financial protection is 
a necessity for claiming this right, therefore, it is not taken into account, 
The shubhah that may possibly be raised as an objection that is not taken 
into account, for example, if the owner is present and the custodian is 
absent, the cutting will be undertaken on the basis of his (owner's) liti- 

gation, even though the shubhah that the custodian may have given the 

thief permission to enter the hirz exists. 

the of 	
property, according to one narration, because the return 

recover' erty is obligatory for him. 

ofthe Pr°P  and thief steals prior to the cutting of the hand of the first, 
If the 
 the ha has been waived due to shubhah, his hand is to be cut,  

et sec.-- dd  

or  aketabie. voalfuteheisfiarsnt eccoemssiptlyaionft.cTothteinrgeaosfonthies  hthaantdthaenedxttihnicstiiosnnootf 
on 

the basis 	. 

rear 	 gkeana dusthurepnerre. 

commencement 
of proceedings before the judge, his hand is not to be 

ehaelsbseocinometehsinli  

cut 
	
where he returns it to the owner after the commencement of 

found,  fa therefore,pers ot st  
returns it to the owner before 

thet  ci°t7sni
narrated from Abut Yasuf (God bless him) that it is to be cut like 

pt  roceedings. 
The reasoning underlying the authentic narration (zeihir al-

"dwayah) 
is that a complaint (litigation) is a condition for proving theft, 

because testimony is deemed a necessity for eliminating the dispute and 
the dispute stands terminated in this case. This is distinguished from the 
situation where it is returned after the proceedings, where the litigation 
stands terminated and its purpose has been attained (through prosecu-

tion), thus, it remains finally settled. 

If a decision has been rendered against a person for cutting of the 
hand in a case of theft, and the stolen property is gifted to the thief, 

amputation is not carried out. The meaning is if it is delivered to him. 
Likewise if the owner sells it to him. Zufar and al-Shafil (God bless them) 

said that his hand is to be cut. It is also one narration from Abu Yiisuf 
(God bless him), because the theft stands completed both with respect to 
commission and proof, and this transaction (gift or sale) has not made 
obvious whether ownership passed to the thief at the time of the commis-

sion of the theft, thus, there is no shubhah here (therefore, his hand has to 

be cut). We argue that execution is a consequence of the judgement in this 
category (of 1:tudad), for it (judgement) is not sufficient without the satis-
faction of the claim through execution, because judgement is for proving 
the offence, while cutting of the hand is a right of Allah, the Exalted, and 
this is claimed at the time of cutting. If this is the case, the continuance of 
prosecution (claim of sariqah) is stipulated up to the time of satisfaction 
of this right (and this claim has been given up through the gift or sale), 
thus, it is as if he made him the owner prior to the adjudication. 

He said: Likewise if the value of the stolen property decreases and 
becomes less than the nisab, that is, prior to execution and after judge-
ment. It is narrated from Muhammad (God bless him) that the hand is 

If a thief's hand is amputated for theft and the property has been 
stolen from him, neither he nor the owner has the right to demand the 

cutting of the hand of the second thief. The reason is that the wealth has 

no marketable value as far as the thief is concerned so that he is not held 
liable due to the loss of the property, therefore, theft in itself does not give 

rise to the obligation. The first thief, however, has the authority for the 

'Because there is no compensation of property where the hand is cut. 

"Not just for the financial claim. 
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destroyed or lost by the thief after the theft). We 

to be cut, which is also the opinion of Zufar and al-Shafil (G 
them), in the light of the deficiency in the value of the 

'apt 
(when ess 

maintain that 

(God 

loss in price, it is not liable to compensation. 
to be compensated), even where he destroys the whole of it. 

c 

nisi-lb there is complete by way of `ayn and dayn (actual m • 

rial loss in the thing for which he is liable to compensation 

completion of the nisab is a condition that must contin:ouneunu:tphoeit:roye,ftt,hoeasparttai:tilive of execution, due to what we have said, as distinguished from the 
mate.  

aterial and 
that 

loss 	

the 

at  

time 

 

tion will be waived, even if he does not come up with test' 

If the thief claims that the thing stolen is owned by him  arnputa. 

bless him) said that it is not waived by a mere claim, because the 
thief 

i 
e f 

after the witnesses have testified to the theft. Al-Shafil (God bl 	is  able 

to do this easily and this will lead to the closing of the door to this 
type  of ijadd. We maintain that shubhah has the effect of waiving the penalty  

and this has been created by the mere claim due to its probability.12 What 
he (al-Shafi'i) has said is not valid, due to the validity of retraction after 
confession by the thief.'3  

If two persons confess to the commission of theft, and then one of 
them says that it is his wealth, the hands of both persons are not to be 
cut, because the retraction is operative with respect to the person retract-
ing and it gives rise to a doubt in the case of the other, because the theft 
was proved through the confession of both about an offence committed 
through participation. 

If two persons commit a theft and then one of them disappears, while 
two witnesses testify to the theft committed by both, the hand of the 
other thief is to be cut, according to Abu Hanifah (God bless him) in 
his second opinion, and this is the opinion of the two jurists. The Imam 
used to say earlier that it is not to be cut, as the other might appear and 
come up with a ground for creating shubhah. The reason for his second 
opinion is that absence prevents the proof of theft against the thief absent, 
therefore, he remains non-existent and one who is non-existent cannot 
create a shubhah. There is no validity of the likely shubhah to be created, 
as has preceded (in the earlier opinion). 

'Even when he has not been able to establish a clear title. 
'3Because the purpose is to create a shubhah, and that is created through his claim 

which is probably true. 

who is subject to interdiction confesses to stealing ten 
if a  slave 	his  hand is to be cut, while the stolen money is to be 
" 	cools, from whom it was stolen. This is the view according 

reditrobanineascl to 
	one from 

bless him). Abu Yasuf (God bless him) said that his 

to Oa l':be  cut, but the ten dirhams belong to the master (of the slave). 

hand is  d (God 
bless him) said that his hand is not to be cut and the 

are for the master, which is the opinion of Zufar (God bless 
ten  dirhams  	

meaning here is when the master declares that the slave 
well. The rn  

him! a-  I f he  confesses to steacliinslgavcoe (npseurnrmaitbtleedgt000undsd, his handbdusisinteossb)e,  

his hand is  t  bane cut in all these situations. The reason is based on the 

ait:thhoothrise is Wing' 

ea fece ratir:sees of hudu-  d and qisds, as such a confession affects his life 

ihsist°111taiflvejispsdsarl:  A all this is the wealth of the master, and a confession against 

situations. Zufar (God bless him) said that 

princip

leto be cut 

by him that the confession of the slave against himself d b 

and 
m 

another is not acceptable. The authorised slave, however, is held liable for 
compensation and wealth due to the validity of his acknowledgement of 
these as he has been granted authority by the master over these things, 
while the interdicted slave's acknowledgement with respect to wealth too 

is notacceaai  acceptable. 

We 

we m  

that his confession is valid from the perspective of his 
being a human being and thereafter it extends to value, and it is valid 
from the perspective of his being wealth. Further, there is no suspicion 
in such a confession insofar as it includes an injury, and such a confes-
sion is acceptable against another. Muhammad (God bless him) argues 
in the case of the interdicted slave that his acknowledgement with respect 
to wealth is void, therefore, an acknowledgement of misappropriation on 
his part is not valid and the wealth remains that of the master, and there 
is no cutting of the hand for stealing the wealth of the master. This is 
fsourpiptoarutd

ednot

by for fact that wealth is the primary factor in his case, while 
wcuitthtionugtoifttthoe hand is secondary so that prosecution proceedings are valid 

primary 

hor cu.  tt.ing of the hand, and a claim of wealth is established 

ment about th 

the 	
s e . Consequently, when a claim is void with respect to 
The opposite of this dispute cannot be heard by a court 

different from 

too. 

 

nor is it established. d 

With respect toethwee  

y t ing it is void with respect to the secondary as well. This is 
m the case of the authorised slave, because an acknowledge-

saeltchonindahriys tphoinssgesissivoanhids tvnalni.d, therefore, a confession 
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AbCi Yusuf (God bless him) argues that he confessed to tw
o thitv  in his confession for purposes of cutting of the hand. The etfirstised. 

himself and this is valid on the basis of what we have m
out  second is with respect to wealth, and this is not valid due to the righ

The  the master in him. Cutting of the hand becomes due with 
	.t of if a freeman says, "The dress that is in the possession of Zayd Ihst'o

s.:eghafritsilasts Ame Zayd then says, "It is my dress." The hand of the person confessl
inn; will be cut even if he is not correct in identifying the dress, and th

e  is not recovered from Zayd. 

respect to the cutting of the hand is valid on his part, due to what 
we 

According to Abu Hanifah (God bless him) the confession 
with 

on this, 

dress  

The reason is that the confession is compatible with the state 
elaborated, therefore, it is valid with respect to wealth too based 

on 

 subsis-tence, and wealth in a state of subsistence is secondary to cutting of h 
 

hand insofar as the protection accorded by the law to wealth is extin-
guished as a result of it, thus, the claim for cutting of the hand is satisfied 
even after the destruction (consumption) of the property. This is distin-
guished from the issue about the freeman, because amputation becomes 
obligatory even by stealing from a custodian, but what does not lead to 
the obligation through theft by the slave is the wealth of the master. If the 
master were to deem him truthful his hand would be cut in all the above 
cases due to the elimination of the obstacle. 

He said: If the hand of the thief is cut and the thing (stolen) still exists 
in his possession, it is to be returned to the owner, due to its (continued) 
existence in his ownership. If, however, it stands consumed, he is not 
held liable for compensation. This generality includes consumption and 
destruction, and it is a narration of Abu Yasuf (God bless him) from Abu 
Hanifah (God bless him) and it is well known. Al-Hasan narrated from 
him that he is to be held liable in case of consumption. Al-Shafi`i (God 
bless him) said that he is liable for compensation in both cases, because 
these are two rights with two different causes and they do not preclude 
each other. Amputation is the right of the law (shall, and its cause is 

the non-avoidance of an act that the law (share) has prohibited, while 

compensation is the right of an individual and its cause is the taking of 
wealth. It is as if a person consumes owned game inside the Haram or 

drinks wine owned by a Dhimmi. 
We rely on the saying of the Prophet (God bless him and grant him 

peace), "There is no financial penalty for the thief after his right hand 

The reason is that the obligation of 

 taking, which 
has 	antes cutting  
bilitY gent   of-  compensation right from the time of th aki 

been 3 I  
opl uta • 

 

ted ''' 
of the hand, because he comes to own the 

 ampu- 

n of financial lia- 
wn the property 

by P u 	• s that it falls into his ownership and that 

cokes  di  e to  shubhah, and whatever is negated by it (amputation) stands 
i obvious that 

 remains tan° ducompensation). Further, the subject-matter no l 

negate 	h right of the individual (after theft), for if it did it would be d k rnpen 

d as the 
Pr 	

•hie in itself and would negate cutting of the hand due to doubt, protected 

 erty becomes prohibited due to the right of All-h 11 prop 	 o a, ie  
P 	fore, the  which there is no compensation. The protection, however, is therefore' 

 

respect to compensation because it is one of the necessities of its loss with 

carrion in with respect to consumption, because it is an act other than 
lost wl athotftlos and there is no necessity with respect to its consumption. Likewise 

is acknowledged in what is the cause and not in other things. 
shubhah 
5The 

reasoning for the well known view (that includes both consumption 

an
d destruction for the absence of compensation) is that consumption 

is the completion of the purpose (of theft), therefore, shubhah is consid-
ered with respect to it. Likewise the loss of protection is established with 

respect to destruction for negating similarity between theft and compen-

sation. 
He said: If a person commits theft several times and is subjected 

to a
mputation for one of them, it is considered amputation for all of 

them, and he is not liable for compensating anything according to Abu 
Hanifah (God bless him). The two jurists said that he makes compensa-

tion for every property except the one for which his hand is cut. The issue 

pertains to the case where one of them is present to claim his right, but if 
all of them are present and his hand is cut due to their prosecution he is 
not liable for any compensation in any of the cases by agreement of the 
jurists. The two jurists argue that the person present is not the deputy of 
all those absent, and prosecution is necessary for establishing the offence 
of theft. Thus, theft relevant to those absent is not established, and his 
hand is not cut on account of those thefts, therefore, their stolen prop-
erties stand protected. The Imam argues that the obligation for all these 
thefts is a single amputation as the right of Allah, the Exalted, because 
the hudiui 

 

his Sunan. Al-Zayli, vol. 3, 375. 

'41t is gharib in these words, but a similar tradition has been recorded by al-Nasal in 
e 

are based on the rule of merger and concurrence. Prosecution 



274 	
Al-Hidayah 	

BOok 

). 	-0  

before the qadi is a condition for its proof, thus, when the claim is satin_ 
you it is satisfied on account of all the obligations (of amputation  
you not see that its benefit reverts to all, therefore, it is implemented on 
behalf of all? On the basis of the same disagreement is analysed the ca

se  where all the nisabs belong to a single individual and he prosecutes him 
for some. Allah, the Exalted, knows what is correct. 

Chapter 106 

Mode  of Stealing Property and Related Issues 

if a 
 person steals a dress and cuts it into two inside the house and there-

a
fter takes it out so that its value outside is ten dirharns, his hand is to be 

cut. It is narrated from Abu Yasuf (God bless him) that his hand is not 
to be cut as in this there is a basis for his ownership, and that is by tearing 
that is excessive. He is liable for its value and comes to own the compen-

sate
d property. He is now like a buyer who steals the sold commodity 

where the seller has an option.' 
The two jurists argue that taking is deemed a cause for compensation, 

but not for o
wnership. Ownership is established by way of necessity for 

facilitating the payment of compensation so that both counter-values do 
not gather in the same ownership. Such a case does not give rise to shub-

hah 
by the taking itself. It is like the seller stealing a defective commodity 

that he sold,' as distinguished from what is mentioned (by Abu Yasuf), 
because the contract of sale is constituted for the purpose of acquiring 
ownership. The present disagreement is about the case where he (the 
owner) chooses compensation of the loss and the taking of the dress, but 

if he chooses the compensation of value and the leaving of the dress with 

him (the thief), his hand is not to be cut by agreement, because the dress 
is in his ownership extending from the time of taking. It is as if he made 

a gikiftoufsthe omhief  dress to him. All this applies when the loss is excessive. It the 

loss is minor, his hand is to be cut by agreement, due to the absence of 

making 

ca  ng 	

ownership, nlerrsohripth, efoerntthireenythalueeo. wner does not have the option of 

:Amputation is not awarded in this case. 
Where the buyer is not aware of the defect. In this case amputation is awarded. 
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and there is  

If he steals a goat, slaughters it, and then takes it out, his 
 

is committed in meat to be cut. The reason is that the theft 	 ,s hand • is not  
no amputation for meat. 

If a person steals gold or silver for which amputation is awarded, 
  he moulds them into dirhams and dinars, his hand is to be cut 

 a ne td.  

the dirhams and dinars are returned to the person from whom the 
met-

and 

 

e  
als were stolen. This is the view according to Abu Hanifah(  
him). The two jurists said that there is no way for the owner fr(G od bless  

the metals were stolen) to have access to the coins. The primary  oinowffhenoce  was usurpation, but this is craftsmanship that has marketable value in 
their view, with the Imam disagreeing. Thereafter, the implementatio

n  of hadd is not difficult according to his view, because the thief did not come 
to own the coins. It is said that according to the view of the two jurists 
amputation is not obligatory, because he came to own them prior to cut-
ting of the hand. It is also said that it does become obligatory, because 
by craftsmanship it became something else, therefore, he did not come to 
own the substance of the stolen metals. 

If he steals a dress and dyes it red, his hand is to be cut and the dress 
is not to be taken from him, yet he does not compensate the value of 
the dress. This is the position according to Abu Hanifah and Abu Yasuf 
(God bless them). Muhammad (God bless them) said that the dress is to 
be taken from him and the addition made through dyeing is to be paid to 
him, on the analogy of usurpation (ghasb). The argument that combines 
the two (the basis of analogy and its extension) is that the primary thing 
is the existence of the dress and the existence of the dyeing is a secondary 
thing. The two jurists argue that the dyeing is in existence in both forms 
(appearance of red colour) and meaning (value) so that if he (the owner) 
decides to take it in dyed form he compensates the addition due to dyeing. 
The right of the owner subsists in the dress in form (insofar as he has the 
right to recover the dress) but not in meaning (value), because the thief 
is not liable for compensation if it is destroyed, therefore, we inclined 
towards the situation of the thief. This is distinguished from the case of 
the usurper, because the right of each one of them continues in both form 
and meaning, thus, they are equal from this perspective. We preferred 
the perspective of the owner in what we have said (above about the dress 

being primary and the dyeing secondary). 
If he dyes it black, it is taken from him according to both sides 

(all three jurists), that is, according to Abu Hanifah, Abu Yasuf and 
 

(hod 
 ha  t 0  bless te hs se 	

previous one are the same, because the black colour is,  

Muhammad (God bless them). According to Abu Yasuf (God bless him) 

this coon  in his view just like the red colour. According to Muhammad i case and the  

it is an excess like the red, but it does not sever the 
ohwilline'r. According to Abu Hanifah (God bless him), the black 

1 1. is  a decrease in value, therefore, it does not sever the right of the 
colour  

ner 
to recover. Allah knows best. 



Chapter 107 

High-way Robbery (Qat` al-Tariq) 

He said: If an armed group (having the force to resist), or a single armed 
person able to employ force, come out with the intention of cutting off 
the highway are apprehended before they have the opportunity to seize 
wealth or to kill someone, the imam is to imprison them till they repent. 
If they seize wealth belonging to a Muslim or a Dhimmi, and the wealth 
so seized when divided among their group comes to ten dirhams or more 
per person or what reaches such value, the imam is to cut their hands 
and feet from the opposite sides. If they kill someone without seizing 
wealth, the imam is to execute them by way of hadd. The basis for this are 
the words of the Exalted, "The punishment of those who wage war against. 
Allah and His Messenger, and strive with might and main for mischief 
through the land is: execution, or crucifixion, or the cutting off of hands 
and feet from opposite sides, or exile from the land: that is their disgrace 
in this world, and a heavy punishment is theirs in the Hereafter."' 

The meaning, Allah knows best, is the distribution of the punish-
ments mentioned (in the text) over situations (offences),' and these are 
four: three are mentioned' and we shall be mentioning the fourth, God, 
the Exalted, willing. The reason is that offences change with circum-
stances, and the punishment is to suit the gravity of the offence. 

As for the meaning of imprisonment, it is because of what is meant 
by the exile mentioned in the text, because it is exile from the face of the 

'Qur'an 5 : 33. 

imam 

 
2This is meant to negate the opinion held by Imam Malik (God bless him) that the 

miam has a right to choose the punishment he likes. 
3 The first is attempt; the second is seizing wealth; and the third is killing without 

taking wealth. 
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earth to prevent them from doing evil to its inhabitants. They are also to 
be subjected to ta`zir for undertaking the act of terrorising people  
ability to use force has been stipulated, because the act of t nuhargb. The 

 not realised without force. The second situation (offence) that we have explained is due to the text that we have recited. The stipulation for the 
wealth taken, that it be the wealth of a Muslim or Dhimmi was due  to the reason that its protection be perpetual. Consequently, if they cut off 
the way of the musta'min (enemy visiting on safe-conduct), cutting of the 
limbs is not obligatory. The completion of the nisab is stipulated with 
respect to each one of them so that his limbs do not become liable to 
cutting without having acquired what is substantial. The meaning of cut-
ting is the cutting of the right hand and the left foot so that the benefit of 
moving around is not completely lost. The third situation (offence) that 
we have described is due to what we have recited. 

They are to be executed by way of hadd so that if the heirs were to 
forgive them, their forgiveness would not be permitted, because it is the 
right of the law (shall And the fourth is where they kill and seize wealth, 
then the imam has the option of cutting off their hands and legs from 
the opposite sides or to executing them and crucifying them, or of exe-
cuting them (only), or of crucifying them. Muhammad (God bless him) 
said that he is to execute them or crucify them, but not to cut off their 
limbs. The reason is that it is a single offence, therefore, two hadds are not 
obligatory, because an offence less than homicide is included in homi-
cide with respect to the hadd, like the hadd of theft and stoning. The two 
jurists maintain that this is a single penalty that has been enhanced due 
to the gravity of its cause, which is the total destruction of peace through 
killing and snatching of wealth. It is for this reason that the cutting of the 
hand and the foot together is a single hadd in the major (kubra) form of 

theft, even though they amount to two hadds in the minor form. Concur-

rence/merger is operative in several hudud and not within a single hadd. 

Thereafter, he mentioned in the Book a choice between crucifixion 

and its relinquishment, and this is the authentic statement (Ohir al-

riwayah). It is narrated from Abu Yusuf (God bless him) that it is not 
to be given up for it is stated in the text (Qur'an), and the purpose is to 
publicise it so that others learn a lesson from it. We say: the primary form 
of publicising is through execution, while the extreme form is crucifixion

,  

therefore, a choice has been given with respect to it. 
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said: He  is to be crucified while alive and his body is to be 
He 	th a  spear until 	is dead. A similar view has been narrated 
0  _ then  sat 

no 	khi (God bless.  him). dIt is narrated from al-Tahaweirtehaastohneinigs tclied v" 
al-Kar  

fr°111 	and then crucified in order to avoid mutilation. The 	• 
be  killed an 

the first view, which is correct, is that the crucifixion in this to 
underlying 
form is  more effective with respect to deterrence and that is its purpose. e .  

.d. He  is not to be crucified for more than three days,bpeecaopuisee.  He sat - 

left on the 
t decomposinyguasftuefr(  thatGo d  and it 

him)
w  i I 1 13 that 

he
ehnesiisv et ofobrethe  

he will star  
It is narrated 

nkfarotnlill hAebbfireaks down into pieces and falls so that others are 
wooden 

 erawed by it. We say that such a lesson is learnt from what we have said 

en 
measuresh

highwayman 
ar are noti s  exreeqcuutie

reddth he is not liable to com- 
pensate the wealth that he took, on the analogy of the minor form of 

required. 

an°  d  Hsljec  said: 

i extreme 
 t  Ir  fe I nthee 

m  

If one of them undertook the killing, the hadd is to be imposed on 0 

all of them together, because it is the consequence of muharabah. The 
offence is realised because some of them are supporting others, and they 

theft, and we have elaborated that. 

fall back on their supporters when they retreat. The condition is killing 
on the part of one of them and this stands fulfilled. 

He said: Killing with a stick, or with a stone or with a sword is all the 
same for this purpose, because it has occurred by cutting off the highway 
and the waylaying of the travellers. 

If the highway robber does not kill nor takes wealth, but wounds 
someone, he is to be subjected to qisas for injuries in which qisas is appli-
cable, while arsh (compensation) is to be taken in injuries liable to arsh, 
and this is to be done by the heirs. The reason is that there is no hadd for 
these offences, therefore, the right of the individual is established, which 
is what we have mentioned, and this is claimed by the wall. 

that when hadd is • 

If he seizes wealth and then wounds someone, his hand and foot 

is annulled. 
as the right of the individual  

are to be cut, and the claims for wounds are annulled. The reason is 

homicide 

a 	is imposed as the right of Allah, the protection of life 
e 	is annulled, just as the protection of wealth 

If he seizes wealth after having repented and commits intentional 
(murder 

o.  f retaliation  or to forgive him. The reason is that hadd is not applicable 
(murder), then the aw/iya' have the option to kill him by way 

in  this offence after repentance, due to the exemption mentioned in the 
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text (Qur'an). The reason is that repentance depends upon the retu
rn of  

wealth, and there is no cutting in such a case, therefore, the right of the 
individual is established for life and wealth, so that the 

wall can claim 
qisets or forgive him. Compensation is imposed if the wealth is destroyed 
in his possession or he consumes it. 

If there is among the highway robbers a minor or an insane person 
or a relative of the prohibited degree among the waylaid  persons, the  hadd is waived with respect to the rest. The statement about the 

minor 
and the insane is the opinion of Abu Hanifah and Muhammad (God bless 
them). It is narrated from Abu Yfisuf (God bless him) that if the offence 
is undertaken by sane persons, the rest (other than the insane) are sub-
jected to hadd. The minor form of theft is governed by this rule as well, 
He argues that the direct actor is the primary actor, while the supporters 
are secondary. There is no shortcoming in the direct action of the sane, 
while the shortcoming in the secondary is not taken into account. In the 
opposite form the meaning as well as the hukm are reversed as well. The 
two jurists argue that it is a single offence undertaken by all. If the act of 
some does not raise a liability, the act of the others will be reduced to a 
partial cause ( `illah), and the hukm is not established by it. It will be like a 
person committing a mistake participating with one undertaking the act 
intentionally. 

As for the relatives of the prohibited degree, it is said in its interpreta-
tion that this is the case where wealth is jointly held by the offender and 

the victim. The correct view, however, is that it is unqualified, because 
it is a single offence, as we have mentioned, and the use of force against 
some gives rise to the use of force against the rest. This is distinguished 
from the case where there is among the victims an enemy on safe-conduct 
(musta'min), because the use of force with respect to him is due to the 

shortcoming in protection, but this is specific to him. As regards the case 

here, it is due to the shortcoming in the hirz, and a caravan is a single hirz. 

When the hadd is waived, the claim of qisas for murder is transferred 
to the awliyaa', due to the emergence of the right of the individual as we 
mentioned. If they like they can claim execution by way of retaliation or 
if they like they can forgive them. 

If some travellers in the caravan waylay the rest, hadd does not 

become obligatory. The reason is that the hirz is one, therefore, the entire 
caravan is like a single house.  

pertains to the issue of killing with a blunt weapon and we shall elaborate 

it in the chapter on Diyat, God, the Exalted, willing. If he kills more than 

be paid by the `aqilah, according to Abu Hanifah (God bless him). This 

and 
then the matter is transferred to the awliya', as we have explained. 

we
alth for securing the right of the person entitled, and they are punished 

n
ot realised within a city or very close to it, because rescue is available in 

these 
locations. The reason is that they are taken to task for the return of 

takes 
 place by the cutting off of the highway for the travellers, and this is 

weapons or with sticks, then they are highway robbers, because use of 
weapons is swift and at night help is slow in coming. We say: gat' al-tariq 

t°  the  offensive during the day with weapons or during the night with 

bless 	even city,  
side  the 

ro 
considered 
cons A  to its occurrence in reality. It is related from Abu Yasuf (God 

11t7')  him) that hadd becomes obligatory if the offence is committed out- 

or between  

000  0: Tarr 

A 
imprisoned for their offence (inside the city). If they commit murder 

bber) on  . h 	robber, which is the opinion of al-Shafi'-  

If a person strangles another thereby killing him, then the diyah is to 

other- xufah and Iryirah, then he is not a qate 

c
alls of the victim. It is also narrated from him that if they take 

P 
a person cuts off the road, during the day or night, in a city,  

a highway 
way  r  

the basis of istihsan. On the basis of analogy, 

even if he is very close to it, because help cannot reach due 

Al-Hidayah 

al-tari 
he would w

(highway 
  o ul d l 

hi (God bless 
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once by strangulation inside the city, he is to be executed, because he has 
become one who is spreading terror in the land, therefore, his evil is to be 
eliminated through execution. Allah, the Exalted, knows best. 
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Chapter 108 

The Legal Status of Jihad 

The  word siyar is the plural of sirah, 
and it is the strategy adopted for 

managing affairs. In the shart`ah it is applied specifically to the strategy 
adopted by the Prophet (God bless him and grant him peace) in his mil- 

itary expeditions. 

He  said: Jihad is a communal obligation. If a group from among the 

people undertakes it, the obligation is removed from the rest. 
As for its 

obligation, the basis is found in the words of the Exalted, "And fight the 

pagans all together as they fight you)all together. But know that Allah is 
with those who restrain themselves, and in the words of the Prophet 

(God 
bless him and grant him peace), "Jihad is determined till the Day 

of Judgement. 2  He (God bless him and grant him peace) meant thereby 

a definitive obligation (lard) that will always remain. The reason is that it 
has not been made a definitive obligation for itself, as in itself it is disrup-
tive.' It has been made a definitive obligation for strengthening the Din 
of Allah and for driving away evil from His servants. When the purpose 

is achieved through some, the obligation is removed with respect to the 
others, like the funeral prayer or returning the salutation. 

If no one undertakes it, all the people commit sin by neglecting it, 
because the obligation is placed upon all, and the occupation of all with 

'Qur'an 9 : 36 
'It is recorded by Abu Mwad in his Sunan. Al-Zayla`i, vol. 3, 377. A question is raised 

in arhtayah as to how an obligation has been derived from a khabar wahid. He replies 

that if a khabar wall id is supported by a definitive evidence, obligation may be attributed 
to it. 

'By bringing desolation to the lands and annihilation of humans. Al-lnayah. 
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it would cut off the material for jihad like horses and weapons, therefore 
it is made obligatory as a communal obligation. 

Unless the call to arms is general, in which case it becomes auneitvelrer
: 

h 
sal obligation, due to the words of the Exalted, "Go ye forth, (whether,  
equipped) lightly or heavily, and strive and struggle, with your 

goods   and your persons, in the Cause of Allah. That is best for o 	ye ( phaaarttt) knew ."4  It is stated in al-Jami` al-Saghir: Jihad is obligatory,   Y   Tuh'eeixcaerps tt 
the Muslims have an option until there is need for them.  
of this statement indicates a communal obligation, while the latter  part 
indicates a general call to arms. The reason for the general call to arms is 
that the purpose is not being attained without it, except by the participa-
tion of all, therefore, it is made a definitive obligation for all. 

Jihad is not an obligation for the minor, because minority is an object 
of compassion, nor is it an obligation for the slave or the woman, due to 
the precedence accorded to the right of the master and the husband. 

It is also not an obligation for the blind, or the invalid, or one whose 
limbs are amputated. If, however, the enemy attack a land it becomes 
obligatory upon all the people to defend it. For doing so the woman goes 
out without the permission of her husband and the slave without the 
permission of his master, because it has now become a farcl `ayn (univer-
sal obligation), and lawful ownership and the enslavement of marriage do 
not stand in front of the universal obligations, as is the case with prayer 
and fasting. This is distinguished from the situation that is prior to the 
making of the general call, as before it they are self-sufficient without 
these two categories, thus, there is no need to annul the right of the mas-

ter and the husband. 

There is no need to impose a cess (on the people to support the army) 

as long as there is revenue (fay') available. The reason is that it does not 

resemble wages, and there is no necessity for it, because the wealth in the 

treasury is intended for the representatives of the Muslims. 

He said: If there is nothing available, then there is no harm if some 

of them strengthen others. The reason is that in this there is repelling 
of a higher injury by accepting a lower level injury. This is supported 
by the fact that the Prophet (God bless him and grant him peace) took 

some coats of mail from Safwan (God be pleased with him)5  and `Umar 

yjo: SiYAR 
0001' 

, be  pleased 
with him) used to send to battle bachelors on behalf of 

(hod 	en and he used to give the horse of the person who could not 

alarr  ate  in  battle 
to one moving on foot (towards the enemy).6 
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4  Qur'an 9 : 41 

5 
 It is recorded by Abu Dawild in the section on sales. Al-Zaylal, vol. 

3, 377• 'It is recorded by Ibn Abi Shaybah. Al-Zaylal, vol. 3,377. 



Chapter log 

The Rules of Warfare 

When the Muslims commence battle, and they have surrounded a city 
or a fort, they are to invite the inhabitants to accept Islam, due to what 
is related by Ibn 'Abbas (God bless them both) "that the Prophet (God 
bless him and grant him peace) did not commence combat with a people 
without first inviting them to Islam.' 

He said: If they respond positively, they are to refrain from fighting 
them, due to the attainment of the purpose. 

If they refuse, they are to invite them to the payment of jizyah, and 
this is what the Prophet (God bless him and grant him peace) ordered 
the commanders of the armies to do' for it is one of the consequences 
upon the conclusion of battle, according to what the text has stated. This 
applies to those among them who are eligible to accept the payment of 
jizyah. Those from whom jizyah is not acceptable like the apostates or the 
idol worshippers from among the Arabs, there is no benefit in inviting 
them to accept jizyah, because only Islam is acceptable from them. Allah, 
the Exalted, has said, "Then shall ye fight, or they shall submit."3  

If they commence payment (badhah4), then they have the same 
rights as the Musims, and they have the same liabilities like those of 
the Muslims, due to the saying of 'Ali (God be pleased with him), "They 
have paid the jizyah so that their blood (is protected) like our blood, and 
their wealth (is protected) like our wealth."4  The meaning of badhl here 

'It is recorded by Abd al-Razzaq from Sufyan al-Thawri. Al-Zayla`i, vol. 3, 378. 
'It is recorded by all the sound compilations, except al-Bukhari. Al-Zayla`i, vol. 3, 

380. 
3Qur'an 48 : 16 
4It is gharib, and is recorded by al-Dar'qutni in his Sunan. Al-Zayla`i, vol. 3, 381. 
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invitation to 

is acceptance, likewise the meaning of the term i'ta-' that is me  

 them This isbwasbeedri 

the Qur'an. Allah knows best. 

those whom the v 

inn.tion.ed in  

It is not permitted to engage in battle  
accept Islam has not reached without first inviting  
on the saying of the Prophet (God bless him and grant him 

reason is that through h 

he gave advice to the commanders of the detachments, "Invite them 
 

on a account 
 of h 

to witness that there is no god, but God." The r 	
1ltcgr 

their 

niert  

invitation they come to know that we engage them enslavement battle 

that the burden of battle  

is our Din and not for purloining their wealthsoatnhd 

financial 

families. Perhaps, they will respond positively  
is avoided. If the commander engages them in battle beerfeoirseno  communi- cating the invitation, he commits a sin. Nevertheless, there ' 
penalty due to the absence of there being protection, which arises from 
Din or their being in the dar al-Islam. Thus, it becomes like the killing of 
women and children. 

It is recommended that even those whom the invitation has reached 
already, be invited, so that there is an enhanced warning for them. This is 
not obligatory, however, as there is an authentic report "that the Prophet 
(God bless him and grant him peace) carried out a raid against Bann al-
Mustaliq and caught them unawares. He also took an undertaking from 
Usamah (God be pleased with him) that he will raid Ubna in the early 
hours of the morning and then set it on fire." A raid is not undertaken 
with an invitation. 

If they reject the invitation, they are to seek the help of Allah and 
engage them in combat, due to the saying of the Prophet (God bless they 
and grant him peace) in the tradition of Sulayman ibn Buraydah, "If h 
reject this then invite them to accept the jizyah," till he said, "if they refuse 

that, then seek the help of Allah against them and engage them in com-
bat."' The reason is that it is Allah, the Exalted, who helps His friends and 
destroys His enemies, thus, His help is to be sought in all affairs. 

There is no harm in taking women and copies of the Qur'an along 
with the Muslim soldiers if they are a huge army who can can be relied 
upon for their security, because the usual in such a case is safety, and the 

usual is treated like something that stands realised. 

'This has preceded earlier. Al-Zayla`i, vol. 3, 381. 
'It is recorded by al-Bukhari and Muslim. Al-Zaylal, vol. 3, 381. 

7
This tradition has preceded. Al-Zaylal, vol. 3, 382.  
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with adettauchexmpeunst is considered disapproved to take them along 
It 

and dishonour, while the exposure of the mushaf 
0 cannot be relied upon for their security, for this amounts  

of the Prophet 

vin 
ing ' desecration for they will desecrate it due to their hate for can  

crosses over to their 

is a sound interpretation due to the words f h P 
him  and grant him peace), "Do not travel with the Qur'an 

cause
Muslim 

This 	 het 

he carries 
(God  the  land of icing of safety (aman), there is no harm if h 

6 the enemy. If, however, a Muslim  
to 

hitisesdsese  

if they are a people who abide by their treaty, as 

to loss 

be exposed to desecration. It is old women who go 
huge army to undertake duties that are suitable for them, like 

trednott;f ,uvrgiidt.hilerhntaiomt 

giving water and nursing. As for the younger women they are to 

stay in 
woman is not to participate in battle without the permission of her 

in their houses so as to avoid problems. 

husband nor a slave without the permission of the master, as we elabo-

rated, unless there is a necessity due to an attack by the enemy upon 

cooking, aa

with 

 

 

apparently 

 aY I t v.11  

the land. It is imperative for the Muslims not to become rebellious or to 
purloin the spoils or to mutilate bodies. This is based upon the saying 
of the Prophet (God bless him and grant him peace), "Do not purloin 
(the spoils), do not become rebellious and do not mutilate (bodies)."' 

Ghulal is theft from the spoils, while ghadr is going back on the com-
pact of loyalty and breaking it. The muthlah related in the tradition of the 
Vraniyyie is abrogated by a later prohibition and that has been trans-

mitted.  
minor, enfeebled old man, an invalid, and a blind man are 

w. A  
e woman, 

not to be killed. The reason is that permitted killing is of those persons 
who are capable of hostility, and this is not realised in the case of these 
persons. It is for this reason that they are not to kill a paralysed person, 
one whose right hand has been amputated, and one whose hand and leg 
of the opposite sides are cut. Al-Shaft`i (God bless him) goes against our 
opinion in the case of the enfeebled old man, the invalid, and the blind. 
T
bhte the evidence 

reason isthat permitted killing in his view is based upon unbelief, u  

ence against him is what we have elaborated. There is an 
authentic tradition that the Prophet (God bless him and grant him peace) 

'It is recorded by all the sound compilations, except al-Tirmidhi. Al-Zayala'i, vol. 3, 
383. 

1:It has preceded in an earlier tradition. Al-Zayla`i, vol. 3, 385. 
It is recorded by al-Bukhari. Al-Zaylal, vol. 3, 385. 
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forbade the killing of minors and females." When the Messenger of Allah 
(God bless him and grant him peace) saw a slain woman, he said, "Th., 
woman: she was not one who would engage in combat, so why w l" 

as she 

He said: Unless one of these persons have an advisory capacity in 
War or the woman is a ruler, due to the consequences of her injurious action 

towards the servants of Allah. Likewise any of these people who actually  
participates in battle for repelling their evil, because actual fighting per-
mits this. 

The insane person is not to be killed. The reason is that he is not 
addressed by the divine communication (creating liability), unless he is 
actually fighting in which case he is to be killed in order to avoid his evil. 

It is considered disapproved that a man advance upon his father, who 
is among the polytheists, in order to kill him, due to the words of the 
Exalted, "Yet bear them company in this life with justice (and consid-
eration), and follow the way of those who turn to Me."13  The reason is 
that it is obligatory upon him to spend on him for his survival, therefore, 
permission to kill him will negate this. 

"It is gharib in these words, but the same meaning is found in traditions recorded by 

all the sound compilations, except Ibn Majah. Al-Zaylal, vol. 3, 386. 

'21t is recorded by Abu Dawud and al-Nasal. Al-Zaylal, vol. 3, 387. 

*Qur'an 31 : 15 

Chapter no 

Negotiating Cessation of Hostilities and Safe 

Conduct 

If the imam deems it proper to negotiate the cessation of hostilities with 

the residents of the dar 	or with one group among them, and in 
i this there is the securing of the interest of the Muslims, then there is no 

harm  in it, due to the words of the Exalted, "But if the enemy incline 
towards peace, do thou (also) incline towards peace, and trust in Allah."' 
The Messenger of Allah (God bless him and grant him peace) negotiated 
a cessation of hostilities with the residents of Makkah in the year of al-
Hudaybiyyah on the terms that the war between them and him will cease 
for ten years.' The reason is that a negotiated settlement is jihad in mean-
ing if it is in the interests of the Muslims, because the purpose is to repel 
the evil that will result from continued hostilities;  It is not necessary to 
limit the duration of the settlement to what is narrated (ten years) due 
to the extension of the purpose in excess of that, as distinguished from 
the case where it is not in the interest of the Muslims, because that would 
amount to giving up jihad in both form and meaning. 

If they commit a breach of the truce, he is to engage them in com-
bat and is not to communicate the repudiation to them, if the breach is 
committed by them in agreement, because they have all broken the treaty, 
cthaseerewfohreer,ethseorme eisof 

them  
no need to terminate it. This is distinguished from the 

em enter our territory and commit highway rob-
bery (gat' al-tariq) where there is no one to restrain them, as this will not 
amount to a termination of the treaty. If there is some resistance to them 

'Qur'an 8 : 6i 

 

'It is recorded by Abu Dawild in his Sunan. Al-Zayla`l, vol. 3, 388- 
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it wpilleoapmleoubnutttonogat(t:lleru 
and they openly fight with the Muslims, 

their rule; it 

 of the treaty on the part of these particular  

 of their kin The reason is that it is without the permission  

was by permission of th • them it does not bind the rest of them. If it wa 	
lineorfi)nati°11 

the enemy and he takes  
reason is 

would amount to termination as it was with their agreement in meaning, 
' usj  If the imam decides to conclude a truce with th 	

atung, 

milled with 

wealth from them for doing so, there is no harm in this. The 	
es 

Muslims s'  are . 

that when a settlement is permitted without wealth, iet is 

Mitted, as we have 

wealth as well. This, however, is permitted wnhoenptehrm  

the avenues on 

state of need. If there is no such need it is not 	
re in a  

armies have not 

explained earlier. The amount so taken will be utilised on th 

miassrary. , for then it 

which jizyah is spent. This is the case when the Muslim  

siege to them and 

descended into their plains, rather they have sent an e 
is in the meaning of jizyah. If, however, the army lays s' 
takes wealth from them, it will be deemed spoils and from which a fifth 
will be taken and the rest will be divided among them, because it has been 
derived through the use of force in reality. 

As for the apostates, the imam is to conclude a truce with them till he 
has examined their affairs. The reason is that coming back into the fold of 
Islam is desired from them, therefore, it is permitted to delay combat with 
them with a view to their coming back to Islam. He is not to take wealth 

for doing so, because it is not permitted to take jizyah from them, due 

what has been explained. If he does take it, however, he is not to return 

it, because it is (legally) unprotected wealth. If the enemy lay siege to the 
Muslims and demand a truce in lieu of wealth that the imam should pay 

them, then the imam is not to do so insofar as it amounts to degradation 
and the association of humiliation with the community of Islam. The 
exception is where he sees destruction in this, because repelling death is 

obligatory through all means possible. 

They are not to sell weapons to the Ahl al-kiarb nor to sell other 

assets to them, because the Prophet (God bless him and grant him peace) 

forbade the sale of weapons to the residents of the dar al-barb or to 

carry them over to them (by way of trade).3  The reason is that in this 

is the strengthening of their ability to wage war against the Muslims. 
Consequently, they are forbidden to do so. Likewise horses, due to the 
explanation we have given. So also the transportation of iron ore for that 

3  It is gha rib in these words. It is recorded by al-Bayhaqi. Al-Zayla`i, vol. 3, 39
1. 

the e basis  of weapons. The same restriction is to be observed after truce 
is  likely to be terminated or will end and they will wage for that truce 
	

g n us.  The analogy based on this applies to food and dresses as well, 
ware  that we have understood through the text that the Prophet (God 
exc 

 

pt that 
 and grant him peace) ordered Thurnamah to send supplies to 

bl s  " 	of ka who were at war with him.4  the people 

110.1 SAFE CONDUCT 

If 
a freeman, or a freewoman, grants aman (assurance of safety) to an 

nn  believer, or to a group, or to the residents of a fort, or the residents 

of a city, such assurance is valid, and none among the Muslims is per-

mitted to engage them in combat. The basis for this is the saying of the 
Prophet (God bless him and grant him peace), "The blood of all Muslims 

is equal (with respect to gisas) and the least among them may strive to 

extend their assurance of safety, 5  that is, the minimum number among 
which is one.' The reason is that (being a freeman) he is eligible 

participate in battle, and for this reason they may be apprehensive of 

httoll  pimeina' 	

i 

for he possesses the ability to restrain them, therefore, the granting 
of an assurance of safety is realised on his part, due to its linkage with the 
subject-matter of the assurance (that is, their apprehension) and there-
after extending to others besides him.' The reason is that its cause is not 
divisible and that is iman (faith, affirmation). Likewise aman is not divis-
ible and is completed like the authority to give in marriage.' 

He said: Unless there is an injury resulting from this in which case 
it is to be repudiated (and communicated to them). It is like the imam 
granting the aman himself, but then he comes to the conclusion that the 
securing of interests demands that it be repudiated, and we have elabo-
rated that already. If the imam lays siege to a fort and one among the army 

4h is recorded by al-Bayhaqi in Dala'il al-Nubuwwah. Al-Zayla`i, vol. 3, 391. 
11t is recorded in the two Sahihs. 	vol. 3, 393-94. 
'He says this to counter the interpretation that the least among them is the slave and 

even he can grant aman. 
'lust like the sighting of the moon of Ramadan is seen by one and then applies to 

the rest.  

8Where there are several awliya' with equal authority and one of them has given the 
Woman away in marriage. 
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r 
grants them aman, but the imam perceives an injury in this and  

is to discipline  hi 

, because them il 

nates the assurance, as we have explained, then he • 
acting against his opinion. This is distinguished from the case IA e

. itrbefoni. 

granting of such assurance is a matter of interpretation b 

that

cc ortdis 

1  --aere tihe.  

efit is sometimes lost due to delay (in seeking the opinion of the ima
m),  

:ermined 

therefore, he is to be excused. 
The aman granted by a slave under interdiction is not valid  

ing to Abu Hanifah (God bless him), unless his master h 

said 

 (G.  od 

him to participate in battle. Muhammad (God bless him) 
valid. It is also the opinion of al-Shafi`i (God bless him). Ab-  II- 
bless him) sides with Muhammad (God bless him) in one narration 

on and 

a  

with Abu Hanifah (God bless him) in another narration. Muhammad 

 (God bless him) relies on the saying of the Prophet (God bless 

related  
sshi 

ted r 
and 

 by y 

w  
grant him peace), "The aman of a slave is aman,"9  which w 
Abu Milsa al-Ash`ari (God be pleased with him). The reason is that he 
is a mu'min (believer) with the power to restrain, therefore, 

his an  

is valid on the analogy of the slave authorised to participate ienem
y

nbattl a  e 
as well as on the analogy of permanent aman (for making an   
Dhimmi). The stipulation of having iman (faith) is that it is a precon-
dition for `ibadah (worship) and jihad is worship. The stipulation of the 
power to restrain is for the realisation of fear through it, while its effect 
is the dignity of religion and the securing of interests of the community 
of Muslims, when the assurance is given in such a situation. He does not 
possess the right to participate in battle (of his own authority), because 
in this there is the suspension of the benefits accruing to the master, but 
there is no such suspension through a mere statement. According to Abu 
Hanifah (God bless him) he is placed under interdiction from participat-

ing in battle, therefore, his aman is not valid, because they do not hold 

him in awe. Consequently, the aman is not linked to its subject-matter, as 

distinguished from the slave authorised to participate in battle, because 
awe is realised in his case. Further, he does not possess the right to par-
ticipate in battle insofar as it is a transaction that affects the right of the 
master in a manner that is not devoid of an injury resulting to his inter-

ests. 
Arnim is 

a type of combat and it consists of what we have mentioned. 

The reason is that the slave sometimes makes an error (in assessing the 

9It is gharib. It is 
recorded by Abd al-Razzaq. Al-Zaylal, vol. 3, 396. 
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This is dis- 
hoothrieseadttsalianyme,ehnetcoafusspeorihls  

d  for aman) and that is obvious (for he is  	trained for warfare) In 

master has 
participation, and error is rare 	to his direct participation 

experience). It is also distinguished from the perpetual 

Intel: tedidefrbotkithnegcoafsethoefintheeanasutt  

tinfgueed to his 

is the  	of warfare required by Islam, thus, it has 
agreed (and 
in  ati, which 

of an invitation extended to him (which is a benefit), and also 
for jizyah (which is a benefit). Finally, it is obligatory on the ant" status  t. return  

in on to respond to their request (for the contract of dhimmah) and the imam 
	of the obligation is a benefit, therefore, they are distinguished. 

s  If a minor, who does not possess discretion, grants aman his position 
is  like  that of the insane person. If he does possess discretion, his position 

is  like the slave not authorised to participate in battle, along with the 
disagreement in it.' If, however, he is permitted to participate in battle, 
then the correct view is that it is valid. Allah knows what is correct. 

`With Abu Hanifah (God bless him) saying that his aman is not valid and Muham-
mad (God bless him) saying that it is. 



Chapter 111 

spoils of War and Their Division 

When  the imam conquers a land `anwatan, that is by the use of force 
(mobilisation of the army), then he has a choice. If he likes he may divide 
it (the land) among the (combating) Muslims, as did the Prophet (God 
bless him and grant him peace) with the lands of Khaybar,' and if he likes 
he may leave the residents settled on it by imposing jizyah on them and 
kharaj on their lands. This is what `Umar (God be pleased with him) did 
with the Sawad lands of Iraq with the agreement of the Companions (God 
be pleased with them), while those who opposed it were not praised. In 
each of these there is a model, therefore, he is to make a choice. It is said 
that the first is to be adopted when the combatants are in need, and the 
second when there is no such need, so that it yields its benefits for those 
who come next. This is the position in the case of immovable property. 
As for the purely movable property, it is not permitted to make a grant 
by returning it to them (the residents), because the law (spar`) has not 
required this. 

In the case of immovable property, there is a disagreement with al-
Shafil (God bless him), because in making a grant (for the residents) 
there is the annulment of the right or ownership of the combatants enti-
tled to the spoils, therefore, it is not permitted without a counter-value 
that is equivalent to it. Kharaj is not equivalent due to its paucity. This is 
distinguished from ownership of slaves as the imam has the right to exe-

cute them and annul their right altogether. The evidence against him is 
what we have narrated. The reason is that this is subject to examination, 
for they are like agriculturists for the Muslims in general and proficient in 
the various ways of cultivation, while the financial burden of cultivation 

'It is recorded by al-Bukhari in his Sahih. 	vol. 3, 397. 
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 time. 

raj, even th gh 

is removed (from the liability of the imam and the Muslims)
the fact that it will benefit those who come later. Kha 

proper time'  ais 

peronogiswitli:  
is meagre at the moment, will amount to an immense return 

	u  " 

disapproved cat 

If the slaves and land are granted to them, the movable 
to be given to them to an extent that will enable them to uinsadpe 
and also for the reason that the act will move out of the cl. 	

e Work 

egory.2  

accept ransom 

He is not to accept ransom for the captives, according 

cr°sr, W IC 15.40 

Hanifah (God bless him). The two jurists said he may 	
g Abu 

that in this there 

for them in the form of an exchange for Muslim prisoners, which 

 unbe- 
liever 

view held by al-Sha.fici (God bless him). The reason th 0' 

arguf es that in 

is release of the Muslim, which is better than the execution  
liever or making use of him. The Imam (God bless him) 
this there is support for the unbelievers for he will return as a warring 
enemy against us. The repelling of his mischief hostility is better than the  
release of Muslim captives, because if they were to stay in their captiv-
ity would be a trial for them but would not be associated with us, while 
support by sending their captives to them will have direct repercussions 
on us. As for ransom by accepting wealth from them in return, it is not 
permitted according to the authentic view of our school, as we have elab-
orated. In al-Siyar al-Kabir it is stated that there is no harm in doing so 
if the Muslims are in dire need of funds, and this on the analogy of the 

captives of Badr.3  If the captive converts to Islam in our captivity, he is 
not to be exchanged for a Muslim who is in their captivity, because there 
is no benefit in doing so, unless he volunteers to go and when there is 
satisfaction with respect to his acceptance of Islam. 

He said: It is not permitted to release them as a favour, that is, to the 

captives. Al-Shafil (God bless him) disagrees and says that the Prophet 
(God bless him and grant him peace) released one of the prisoners of the 

Battle of Badr as a favour.4  We rely upon the words of the Exalted, "Then 

fight and slay the Pagans wherever ye find them."' The reason is that by 
captivity and subjugation the right to enslave is established against them, 

'That is if their slaves and lands are given to them, but the rest of their wealth and 
families are taken away this would be a disapproved act, although the imam would be 

acting within his authority in doing so. 
'It is recorded by Muslim. Al-Zayla`i, vol. 3, 402. 

41t is recorded by al-Bukhari as a tradition from YAW. Al-Zaylal, vol. 3, 404. 

5Quean 9 : 5 
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at permitted to extinguish this right without obtaining a 
bereforen, it is

d 
 compensation. 
° 
°m  pensation. What he has narrated is abrogated by what we 

fit a 
have  recited. m  

ona 
al-Islam  

the 

 dar decides to return and with him are cattle that hescThinmot)  
he is to slaughter them and burn them, but he 

move 	them or set them loose. Al-Shagi (God bless 	e  
is not to he  is to set them loose, because the Prophet (God bless him 
said that , him  peace) prohibited the slaughtering of a goat except for 
and grant 

rpoSeS of consumption.6 We argue that the slaughter of an animal is 

nern 

m fitted for a legally sound purpose, and there is no purpose better 
ower of the 

'ba the demolition of the p 	enemy. Thereafter, he is to burn 
in order to sever the benefit that can go to the unbelievers. It is like 

them  
the

demolition of a building. It is different from burning them prior to 

slaughter 
  

for that is prohibited? This is distinguished from hamstringing 

the animal as that amounts to mutilation (muthlah). Weapons are to be 

set 
on fire as well, and what cannot be burned is to be buried where the 

unbelievers cannot find it so as to eliminate the benefit that can go to 

them. 
The spoils are not to be divided in the dar al-barb, not until they 

are moved to the dar al-Islam. Al-Shafil (God bless him) said that there 
is no harm in doing so. The basic rule for this, in our view, is that the 
ownership of the combatants is not established in the spoils until they 
are gathered and moved to the dar al-Islam. In his view such ownership 
is established (before that). From this rule arise a number of issues that 

we have mentioned in the Kifayat al-Muntahi. He argues that the cause 
of ownership is the seizure of wealth when such wealth is permissible, 
as in the case of hunt. Seizure has no meaning except the affirmation of 
possession, and this stands realised. We argue on the basis of the tradi-
tion that the Prophet (God bless him and grant him peace) prohibited 
the sale of spoils within the dar al-harb,' and the disagreement is estab-
lished with respect to it (sale). Division is sale in meaning, therefore, it 
is included in it. Further, possession is both for protection and for trans- 
porting 

to the 	
The second meaning (transportation) does not exist 

e ability of the unbelievers to have it released and the existence 

'It is gharib and is recorded by Ibn Abi Shaybah. Al-Zayla`i, vol. 3, 406. 
'There are traditions on this recorded by al-Bukhari and others. Al-Zaylii, vol. 3, 

407. 
8lt is gharib in the absolute sense. Al-Zaylal, vol. 3, 408. 
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n will have 

of this ability is obvious (as the spoils are in their land). Thereafter, it 

will have 
is said that the disagreement is in the issue whether division  eisst  
its legal effects when the imam divides the spoils without examin • 

ation (immediately), because the legal effects of ownership are not 	• 

close to pro- 
hibition 

so would be disapproved and it is disapproval that is l 
hibition ( tahrim) according to Muhammad (God bless him), for 

 (God 

said that 
without ownership (being transferred to the combatants) It 

, or this is 
what he said in response to the view of Abu Hanifah and Abi-i - 

dar 	rb bless them) that it is not permitted to divide the spoils in the d 
Thus, it is preferable according to Muhammad (God bless him) to divide  
the spoils in the dar al-Islam. The reason for disapproval is that the evi-
dence of prohibition has greater precedence yet it has been held back from om 
negating permissibility (and giving rise to prohibition), but it cannot be 
held back from giving rise to disapproval. 

He said: The supporting soldier in the army and the soldier partici-
pating directly in combat are the same (with respect to entitlement), due 
to their equivalence with respect to the cause, which is crossing over or 
witnessing the battle as is known. Likewise if a soldier has not been able 
to fight due to illness or another reason, due to what we have mentioned. 

If reinforcements arrive prior to their transporting the spoils to the 
dar al-Islam, they will participate with them in the spoils. Al-Shafi`i 
(God bless him) disagrees saying that this is not allowed after the cessa-
tion of hostilities, on the basis of his principle that we elaborated earlier 
(that ownership results from mere taking). In our view, the right of par-
ticipation ends by the taking of possession, or by division by the imam 

within the dar al-harb, or by the sale by him of the spoils, because by 
each one of these acts ownership becomes complete cutting of the right 
of participation by the reinforcements arriving later. 

He said: There is no entitlement in the spoils for the vendors in the 
market for the military, unless they participate in battle. Al-Shafil (God 
bless him) said that a share is to be given to them, due to the saying of the 
Prophet (God bless him and grant him peace), "The spoil • s are for those 

who witness the battle."9  Further, the meaning of jihad is found due the 

swelling of numbers (present). We argue that their crossing over is not 
with the intention of participating in battle, therefore, the apparent cause 

9 What the Author says is correct. It is recorded by Ibn Abi Shaybah. Al-Zaylal, vol. 

3, 408. 
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thus, the real cause is taken into account, which is participation 

is abseSt' The 
 

entitlement is implemented in accordance with the state of 
battle. 

i 
in 	fighter as to whether he is a rider or a foot-soldier during battle. 

such a  
what lie has  

related is mawciaf at Umar (God be pleased with him), or 
 . 	 h 

rpreta.tion that 	witnesses the battle with the intention of 
inte the 

If 
participating 

pani fvaotr  erthrt oitiP gh  t na e  tthali 

imam 

.g 

spoils' 

 

imam 

 over 
them. This feeble servant says: This is how it has been mentioned 

in  ai-Mukhtasar, and he did not stipulate their consent in this. It is a nar-

ration of al-Siyar al-Kabir. The general statement about this issue is that 
finds carriers within the spoils, then he is to transport the 

does not possess the means of transportation for trans-
he is to divide the spoils among the entitled combat- 

ants, but it as a division among custodians, so that they can carry them 

the au-  al-Islam. Thereafter, he recovers the spoils from them and 

spoils on them, because both the carriers and the spoils are their wealth. 

Likewise if there are in the treasury surplus bearers, because that is the 
common wealth of the Muslims. If the carriers belong to the combatants 
or to some of them, he is not to compel them according to the narra-

tion in al-Siyar al-Saghir, because it is hire ab initio. It is as if a person's 

animal dies in a desolate place and his companion has an extra animal 
(that he rents). According to the narration in al-Siyar al-Kabir, they are 
to be compelled, because it is the repelling of a public injury by bearing a 

private injury. 
The sale of spoils within the dar al-harb, prior to division, is not per-

mitted, because there is no ownership prior to that. In this there is the 
disagreement of al-Shafil (God bless him) and we elaborated the princi-
ple (on which it is based). 

hIafsa 
no entitlement

entitled to spoils dies within the dear al-harb, then 
he 

have been moved out to the dar al-Islam, then his share goes to his 

that. Al- 	

ement to the spoils. If a combatant dies after the spoils 

heirs, because  

no ownership prior to possession (gathering); the ownership arises after 

shfi,:nheritance operates where there is ownership and there is 

cessation of hostilities his share is inherited due to the existence of his 
Ownership in it in his view, and we have elaborated this. 

harb and a  
He said: There • • ere as no harm if the army takes fodder from the dar al-

(God bless him) says that a combatant who dies after the 

consumes the food that it finds. This feeble servant says: He (a_Qudar  

1) has made an unqualified statement and has not restricted it 
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stipi  
and not

nthotat it is 

to the case of need, when it is stipulated in one narratriaotnio7 

and 

ulated in another. The reason underlying the first narration • 
common property for the combatants, therefore, utilsisaning it is not per  
missible without a need, as is the case with animal 
underlying reasoning of the second narration is based upon 

dresses. Th  

carry it. 1° Further, the 

of the Prophet (God bless him and grant him peace) about t 
e Words  

his being i 

Khaybar, "Eat it and use it for fodder, but do not 	' " 
nthhe food 

the 

 

rule revolves around the evidence of need, and that is carry 

	
foo'dt 

dar al-harb. The reason is that the combatant does not 

d  pp les are  
the fodder of his ride himself during his stay there and the supplies 

 to need 
distinguished from  

of need is 

cut off. Consequently, the food consumed stays permistssibuil 

fis :bale 

according to the original rule of permissibility. This is 
weapons for he carries them with him, therefore, the evidenceeity  
non-existent. At times the need may arise and then the r 	em. 

weapons, while 

taken into account. He may then use the weapons and return them to the  
spoils when he no longer needs them. Animals are like weapo 	• 
food is like bread, meat and what is used with them like fat and oil. 

He said: They are to use wood, and in some manuscripts the word is 
perfume. They are to use oil for massage and to use it for oiling the hoofs 
of animals, due to the occurrence of need for all this. 

They are to engage in combat with whatever weapons they can find, 
and all this without division of the spoils. The interpretation of this is 
that when they are in need of this and do not have weapons, and we have 

already explained this. 
It is not permitted to them to sell any of these things or to convert 

them into other forms of wealth, because sale is based upon ownership 
and there is no ownership here, as has preceded. It is merely a state of 
permissibility and is like a person permitted to have food. His statement, 
"to convert them into other forms of wealth" is an indication that are not 
to sell them for gold, silver and goods for there is no need for them. If 

i one of them does so he is to return the price to the spoils, because it is a 
counter-value for a thing that belonged to the whole army. As for dresses 
and items of use, it is considered disapproved to utilise them without 
need prior to the division due to common ownership, unless the imam 

i 
distributes these among them within the dar al-harb when they are in 

'°It is related by al-Bayhaqi, but similar traditions are recorded by others including 
Al-Zayla`i, vol. 3, 409.  
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animals and items of use. The reason is tthhearteefoveren,  the e  f  dresses' - permissible .at.  the time of necessity, 

  Further, the  17 	ov 	rnents is probable and the need of these persons for 
Pee  .11;taile  roho d  may  be  made permissible with less reluctance. 

d ° 	becomes 

difference in real-

disaPp f reinface  .01 0 	
. certain, therefore, it has a priority for considerat

ion.h m  is  aril 	• gS 

Tied

se 
things 

. 	a  division of weapons, but there is no differ r t  isn'esst)He

. If 

0  Ine.rilf:enof them  needs them he is to be permitted to utilise 

uThtiiiis is dis-'' 	hus' 11 u 
 (that is, 

dar al-harb, he protects himself through his Islam, because 

need for weapons and need fortiovtehperisohn' itY. 1  
in  bot- 
aa of t d  fromdtthheemcLethwehy  

h CaSes 	

where they
tthoe yb be 

are 
 in oee di in obfoctahp  

additional and 

hero nee 

k  .T1 in  the 

	prisoners, for 
tinguishe  t to be divided; the need being for something dd.  ' 
they are  n°  ., necessiLP not 

a . A The  person among them who converts to Islam, the meaning 
He said: 

Lit negates the commencement of enslavement, and his minor chil- 

dren 	
as they become Muslims as a consequence of his Islam. He also 

aten to
o,  

preserves a- the  p 	
ii the (movable) wealth that is in his possession, due to the 

.  wo
rds of the Prophet (God bless him and grant him peace), "If a person 

O
nverts to Islam while possessing wealth, the wealth belongs to him."" 

The reason is that he was the first, in reality, to take it into his possession 

as a conqueror. This applies to a deposit in the custody of a Muslim or 
phinuni. The reason is that it is a valid possession that is protected and 
the possession of the custodian is like his own possession. 

If we conquer the enemy territory, then his real property (lands and 
buildings) are fay' (booty). Al-Shafi1 (God bless him) said that it belongs 
to him as it is in his possession and will be treated like movable property. 
We argue that the real property is in the possession of the residents of the 
territory and their authority, as it is a constituent part of the dar al-harb, 
therefore, it is not in his possession in reality. It is said that this is the 
opinion of Abu Hanifah (God bless him) and one opinion of Abu Yasuf 
(God bless him). In the opinion of Muhammad (God bless him), which 
is also another opinion of Abu Yasuf (God bless him), it is like the rest 
of his wealth. This  

reality, while a physical) possession of real property is not established in 
is disagreement is based upon the rule upheld by the i 

two jurists that ( 

according to Muhammad (God bless him) it is established. 

"It 
is recorded by Abu Ya`la al-Mawsili in his Musnad. There are other traditions conve-In  - 

Y, 
 g a similar meaning and these are recorded by al-Bukhari and Abu Dawad. Al-Zayla'i, vol.  

3,41o. 
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Property that is usurped and in the possession of a Muslim is booty  
according to Abu Hanifah (God bless him). Muhammad (God bless him) 
said that it is not. This feeble servant says: This is how the disagreement 
recorded in al-Siyar al-Kabir. The jurists have mentioned the opinion 

   

Abd Yiisuf (God bless him) alongside the opinion of Muhammad (God 
bless him) in the commentaries on al-Jamir at-Saghir. The two jurists 
maintain that wealth is subordinated to the person, and such wealth 
became protected through his conversion to Islam for it follows him for  
purposes of protection. The Imam argues that this wealth is permisspibrole-
and is owned through seizure, while the person does not become 

 
pro-

tected through Islam. Do you not see that the person is not marketable 
wealth, and that it is prohibited to commit aggression against him accord-
ing to the original rule, because he is a human being. The permissibility 
of aggression arises from the obstacle of his mischief, and such permissi-
bility was done away with by his Islam. This is distinguished from wealth, 
which has been created for use, therefore, it is a valid subject-matter for 
ownership. Legally it is not in his possession, thus, legal protection (for 
such wealth) is not established. 

When the Muslims are moving out of the dar al-harb, it is not per-
mitted to them to take fodder from the spoils or to consume it, because 
the necessity stands lifted and permissibility was on account of it. Further, 
the right has come to be established so that his share is now inheritable 
wealth. The position is not like this prior to moving over to the dar al- 

The surplus fodder and food that he has is to be returned to the 

spoils, which means if the spoils have not been divided. Al-Sha-  WI (God 

bless him) has an opinion like ours, but he has another opinion that says 
that he is not to return it on the analogy of stolen wealth. We argue that 
acquisition was due to the necessity of need, and this has been removed 
as distinguished from the one stealing (from the enemy territory). Fur-

ther, the thief had a greater right to it prior to its transportation, and 
likewiseafter it. After distribution (if they are in possession of the fod

-

der 

 

 and food), they are to give it away as charity if they are rich 
and to  

use it if they are needy, because it is now governed by the rule of found
,  

property due to the difficulty of returning it to the combatants entitleu 
to the spoils. If they utilise it after its transportation, they are topay Us 

they value to the combatants entitled to the spoils. This is the case when th
e  

spoils have not been distributed. If the spoils have been distribute
d,  

give away its value as charity if they are rich. There is no liability for the 
poor person, because the value stands in the place of the original thing, 
and thus is assigned its rule. Allah knows what is correct. 

111.1 MODES OF DIVISION 

He said: The imam divides the spoils and (first) takes out a fifth from it, 
due to the words of the Exalted, "a fifth share is assigned to Allah, and to 
the Messenger,' which exempt a fifth. 

He is to divide the (remaining) four-fifths among those entitled to 
the spoils, because the Prophet (God bless him and grant him peace) 
divided four-fifths among them.'3  

Thereafter, the rider gets two shares and the foot-soldier one share, 
according to Abu Hanifah (God bless him). The two jurists said that the 
rider gets three shares, which is also the view of al-Shafil (God bless 
him). The basis is what is related by lbn `Umar (God be pleased with 
both) "that the Prophet (God bless him and grant him peace) granted 
three shares to the rider and one share to the foot-soldier.'"4  Further, 
the entitlement is on the basis of wealth owned. The rider's contribu-
tion is three times that of the foot-soldier due to his being equal to those 
who launch an attack, those who retreat and those who remain firmly on 
the ground, while the foot-soldier is equal only to those who stand their 
ground. Abu Hanifah (God bless him) relies on what is related by Ibn 
`Abbas (God be pleased with both) "that the Prophet (God bless him and 
grant him peace) granted the rider two shares and to the foot-soldier one 
share."" Further, it is related from Ibn `Umar (God be pleased with both) 
"that the Prophet (God bless him and grant him peace) divided (the 
spoils) giving the rider two shares and to the foot-soldier one share"'6  
When the two traditions conflict, the tradition besides them has to be 
preferred. The reason is that those attacking and those retreating are one 
category, therefore, his contribution is twice that of the foot-soldier. Con-
sequently, he is to be preferred over him by one share. In addition to this 

''Qur'an 8 : 41 
'31t is recorded by al-Tabarani in his Mu jam. Al-Zaylei, vol. 3, 412. 
"It is recorded by all the sound compilations, except al-Nasal. Al-Zayla'i, vol. 3, 413. 
'Sit is gharib, however, in the same meaning are traditions recorded by others. Al-

Zayla`t, vol. 3, 416-17. 
'6It is gha rib in the absolute sense. Al-Zayla`i, vol. 3, 17. 
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his horse. The  

it is difficult to assess the excess of such contribution upon 
information about it. Accordingly, the rule is based 

d 

ntothteheobviouslack of  

reason when the rider shows two such causes: himgsievlefnanodneh shar

e

him) said  od 
"that 

foot-soldier possesses one such cause, thus, he is • 
the deficiency. 

The share is given to just one horse. Alm) suf (God blepsos rhte' 

dto"  two  

that one share is to be given for two horses due what is re 
the Prophet (God bless him and grant him peace) gave one share  
horses,"'' because one can be exhausted and he may needtheothheuntTthhe

e 
two jurists argue that the al-Bard' ibn Aws brought two horses,  
Messenger of Allah (God bless him and grant him peace) gatwveoahsohrasrees 
to just one horse.' Further, fighting is not undertaken with 
at the same time, therefore, the obvious cause does not point to fighting 
with both, thus, the share is given to one. It is for the same reason that 
the share is not given for three horses. What he has related is interpreted 
to mean a reward, just as he gave a reward to Salamah ibn al-Akwah by 
giving him two shares when he was a foot-soldier. 

The birdhawn (non-Arabian) and the (ataq (thoroughbred Arabian 
horse) are the same, because the intimidation mentioned in the Qur'an is 
attributed to the species of horses. Allah, the Exalted, says, "Against them 
make ready your strength to the utmost of your power, including steeds 
of war, to strike terror into (the hearts of) the enemies of Allah and your 

enemies."'9  The term horses is applied, through a single generic term, to 

mean baradhin (non-Arabian), `irdb (Arabian), hajin (mother Arabian) 

and maw-if (father Arabian). If the Arabian horse is better for pursuit 

and is stronger for purposes of intimidation, the birdhawn is smoother in 

manoeuvring, therefore, each one of them has an acknowledged benefit 

and are deemed equal. 
if person enters the dar aI-harb on horseback, but his horse dies, he 

is entitled to the share of a rider. If a person enters on foot and then buys 
a horse, he is entitled to the share of a foot-soldier. The response given.by 
al-Shafil (God bless him) is the opposite of this in both cases. Likewise

,  

Ihn al-Mubarak has narrated from Alla klanifah (God bless him) that he 

(in the second case) is entitled to the share of a rider. The net result is that 

'7 It is recorded by al-D5equtni in his Surran. Ai-Zayla`i, vol. 
	

Al-ZaYI 
3, 418. 

'It is gharib. In fact, there is a tradition that gives the opposite meaning. 
	A 

vol. 3, 419. 
'9Quean 8 : 60  

w
hat is considered effective in our view is the state at the time of crossing 

over 
while  in his view it is the state at the time of termination of com-

bat. , He  maintains that the cause is vanquishing and fighting, therefore, 

the s
tate of a person at that time is to be considered. Crossing over is a 

means to the cause, like coming out of the house. The suspension of the 
rules upon fighting indicates that possibility of relying on it for deriving 

rules. If there is an obstacle in the way of doing so or there is a difficulty, 
then reliance should be placed upon the witnessing of the battle as that is 
the closest to it (actual fighting). In our view, crossing over to the enemy 
territory in itself is combat, because it is at this time that they are over-
come by fear, and the state after this is one of continuation, therefore, it 
cannot be taken into account. Further, placing reliance upon the actual 
act of fighting is difficult, likewise the state of witnessing the combat for 
it is the time of formation of the lines of battle. Consequently, crossing 
over is made to stand in its place for it is the apparent cause of participat-
ing in combat when such crossing over is with the intention of fighting. 
Thus, the state of a person is determined by his state while crossing over 
as to whether he is a rider or a foot-soldier. If he enters on horseback and 
fights on foot due to the lack of space, he is entitled to the share of a rider 
by agreement. If he enters on horseback and then sells his horse, gifts it, 
rents it out, or pledges it, then according to a narration of al-Hasan from 
Abu Hanifah (God bless him) he is entitled to the share of a rider giving 
effect to the state at the time of crossing over. In the authentic narration 
(zeihir al-riwayah) he is entitled to the share of the foot-soldier, because 
undertaking these transactions indicates that it was not his intention at 
the time of crossing over to fight on horseback. If he sells the horse after 
tithedubratng battle co battle is over, 

according 
share of the rider is not annulled. Likewise if he sells 
rding to some jurists. The correct view, however, is 

that the share is annulled, because sale indicates that his purpose is to 
indulge in the trading of the horse, and that he was waiting for its value 

shares: 

 go 

 

As for 
 fopa share 

up. 

 
wayfarer. The poor among the near relatives are included in these types, 
and are to be given precedence over them, but nothing is to be given to 
the rich near relatives. Al-Shafil (God bless him) said that they are to be 
given a fifth of the fifth with the poor and rich being equal. The fifth is 
to be divided among them on the basis of two shares for the male and 
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t  one for the female, and it will be for the Banta Hashim andtheBane  

the a 

r  al- Muttalib, but not for others, due to the words of the Exalted Exalted, "For 
 

be 

	the 

r 

near relatives,"" where no distinction has been made between 

 

and the poor. We argue that the four Khulafa' Rashiclun (God b - pleased 
with them) divided the fifth in the manner that we have stated,and their  
acts are sufficient as a model for us. The Prophet (God bless himand 

you  
grant him peace) said, "0 People of the Banta Hashim, Allah has deeme

d  

d 

e 

disapproved for you the filth of the people and in return has granted 
a fifth of the fifth."' A substitute counter-value is established in favour 
of those in whose favour the original counter-value was establish d, and  
these are the poor relatives. The Prophet (God bless him and grant him 
peace) granted this to them for their support. Do you not see that the 
Prophet (God bless him and grant him peace) declared the underlying 
cause as, " 'They continued to be with like this during the Jahiliyyah as 
well as Islam: and he joined two of his fingers.' This indicates that the 
meaning of the text is nearness of support and not nearness of kinship. 

He said: The mentioning of the name of Allah, the Exalted, in rela- 
tion to the fifth is for commencing the statement and as a blessing 
through His name. The share of the Prophet (God bless him and grant 
him peace) lapsed with his death as did the right to make the first choke 
(softy). The reason is that the Prophet (God bless him and grant him 
peace) was entitled to it due to his mission and there is no prophet after 

him. Safiyy is a thing that the Prophet (God bless him and grant him 
peace) would choose for himself from the spoils like a coat of mail, sword 

or a slave gir1.23  Al-Shafil (God bless him) said that the share of the 
Prophet (God bless him and grant him peace) is to be transferred to the 

khalifah, but the argument against him is what we have presented. 

The near relatives were entitled to a share, during the lifetime of the 
Prophet (God bless him and grant him peace) due to their support, on 

the basis of what we have related and due to poverty after his time. This 

feeble servant, may Allah protect him, says: The statement mentioned (by 
al-Qudiari) is the opinion of al-Karkhi (God bless him). Al-Tahawi (God 
bless him) said that the share of the poor among them has also lapsed on 

 

'Qur'an 8 : 41 
"It is gharib and is recorded by al-Tabarani. Al-Zaylei, vol. 3, 424. 
"It is recorded by Abil Dawnd, al-Nasei and Ibn Majah. Al-Zayla`i, vol. 3, 425. 

	_ 

"Opinion of Ibn Abbas (God be pleased with both), and a tradition recorded by Abu 
Al-Zayla`l, vol. 4, 426-27. 

t

he grounds of consensus, which we related. Further, it includes within 

' 

t. 

t 

e  gr011-- 
the  meaning of charity in consideration of the avenue of expenditure, 

therefore, 
	

j herefore, it is prohibited just like the prohibition of the wages of sadaciah. 

The 
reasoning underlying the first view, and it is said that this is the sound 

view,  is based on the report that Umar (God be pleased with him) did 

give 
it to the poor among them, while the consensus took place about the 

extinction of the share of the rich. As for their poor they are included in 
the three categories of the fifth. 

If one or two persons enter the dar al-barb without the permission of 
the  imam, and acquire something it is not to be subjected to the taking 

of a fifth. The reason is that spoils are taken after conquest and overpow-
ering and not through pilferage and theft, and the setting aside of a fifth 
is from the spoils. If one or two persons enter with the permission of 

then in this case there are two opinions. According to the well 

known a opinion a fifth is taken, because the imam by granting them per-
mission made their help binding on himself through support, therefore, 
they become like a military contingent. 

If a group, that possesses military strength, enters and takes some-
thing it is subjected to the fifth even when the imam did not grant them 
permission for entry, because it was taken with the use of force and dom-
ination, therefore, it is like spoils. Further, it is obligatory upon the imam 
to lend them support for if he withdraws support it will result in weaken-
ing the Muslims, as distinguished from one or two persons in whose case 
it is not obligatory on him to help them. Allah knows what is correct. 

111.2 REWARDS 

He said: There is no harm if the imam promises rewards during battle 
in order to encourage the soldiers to fight. Thus, he may say, "Whoever 
kills an opponent may take the belongings on his person," or he may 
say to a detachment, "I promise you a fourth after the fifth is set aside." 
This means after a fifth has been taken from the spoils. The reason is that ,e,ncouragement is recommended (mandub). Allah, the Exalted, has said, 
0 Prophet! Rouse the Believers to the fight."24  The granting of rewards 

is a form of encouragement. Thereafter, encouragement is undertaken through 

''Qur'an 8 : 65 

what has been said and sometimes it is through other methods, 
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except that it is not for the imam to give away the entire spoils as reward 

 
a raiding party then it is permitted, because this is left to ' •   
in this there is annulment of the right of all. If he does that 

 

o his discretion 
He 	

whik sending 
and the securing of interests may demand this. 

He is not to make a reward after the spoils have been 
the dar al-Islam, because the rights of others are now ent 
spoils after their collection. 

sreecnucrheedd  w in  t it 

He said: The exception is the fifth, because the combatants winning 
the spoils have no right in it. 

com-batant to one who slays him, then they form part of the total • 
If he does not grant the belongings on the person of the ensepmoil

yssch,oanainiii 

the slayer and others have equal rights with respect to them.  
(God bless him) said that the salab (belongings on the person of 

 Al-
e com-

batant) belong to the slayer, if he is one who is eligible for a share and 
when he slays him in combat, due to the words of the Prophet (God bless 
him and grant him peace), "Whoever slays an enemy is entitled to the 
belongings on his person." It is obvious that this tradition a mandatory 
provision of the law (not discretionary reward), because he was sent for 
this. Further, a person slain in frontal combat results in a greater benefit 
(for jihad), therefore, the person slaying him has the exclusive right to his 
belongings as an expression of the difference between him and the oth-
ers. We maintain that it has been acquired through the power of the army, 
thus, it is a part of the spoils, and is to be divided in the manner laid down 
in the text (verse). The Prophet (God bless him and grant him peace) said 
to Habib ibn Salamah, "You have no right to the personal belongings of 
the person you slay except with the consent of your imam."26  What he has 
related probably implies a mandatory provision of the law and it probably 
implies a reward, therefore, we construe it to mean the latter on the basis 
of what we have related. The additional benefit is not taken into account 
for a single species (advancing and retreating), as we mentioned. 

Salab includes the dothes worn by the slain fighter, his weapons,  
ride, and whatever is on his ride like a saddle or instruments. It also 

includes what is upon his load animal in his bag or around his waist 
What is besides this is not part of the salab. The things that may be with 

his slave on another animal are not part of the salab. Thereafter, the right 

vol. 3 48.  :5  It is recorded by all the sound compilations, except al-Nas.ii. 
'The correct name is Maslamah, and the tradition is recorded by al-Tabarint  

voL 3, 430- 

Boa 
SIYAR 

to a reward cuts off the right of the rest over it. As for ownership it is 

established after gathering in the dar al-Islam, as has been stated earlier. 

Thus, if the imam were to say, "Whoever captures a female she belongs to 

him,' and thereafter a person does make a female captive, establishes that 
she is not with child, it is not permitted to him to have intercourse with 
her. Likewise, he is not to sell her. This is the position according to Abfi 
Hanifah and Abu Yasuf (God bless them). Muhammad (God bless him) 
maintains that he has the right to have intercourse with her and to sell her 

too, because ownership is established through tanfil (promise of reward) 

in his view, just as it is established through division (of the spoils) within 

the dar al-barb and purchase from an enemy. The obligation of compen-
sation as a consequence of destruction, it is said, is also based upon this 
disagreement. Allah knows what is correct. 
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Chapter 112 

Conquests by the Unbelievers 

If the Turks (Unbelievers) overcome the Byzantines, enslave them and 
seize their wealth, it belongs to them, because seizure is realised in wealth 
that it permissible (for them), and that is the cause, as we shall elaborate, 
God, the Exalted, willing. If we overcome the Turks, then whatever we 
find of this wealth with them is lawful for us, on the analogy of their 
remaining wealth. 

If they seize our wealth and, God forbid, are able to secure it within 
their territory, they come to own such wealth. Al-Shafiq (God bless him) 
said that they do not come to own it as such seizure is prohibited initially 
(in our territory) and finally (in their territory after seizure). The pro-
hibited does not become a cause for ownership, as is known through the 
principle upheld by the opponent (al-Shafi(1). We maintain that seizure 
has taken place with respect to permissible wealth, therefore, it occurs as 
a cause of ownership to meet the needs of the subject, just like seizure 
of their wealth by us. This is so, as protection of wealth is established in 
contravention to the evidence' due to the necessity of enabling the owner 
to utilise the thing. If such a facility is eroded, the wealth reverts to its 
original state of permissibility, except that seizure of wealth does not take 
place unless it has been secured within the dein The reason is that seizure 
is an expression of exercising control over the subject-matter by way of 
present use (in our territory) and as a final consequence (in their own). 
A thing prohibited due to an external factor (but not prohibited in itself), 
if it can be a valid cause for something that is superior to ownership (as 
in the case of prayer in unlawfully possessed property), which is spiritual 
reward, then what do you think about ownership in the temporal world. 

'"It is He Who hath created for you all things that are on earth." Qur'an 2 : 29 
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pensation, but if they come across it after division, they may take 
it 

it prior to division, then the wealth belongs to them 
without across 

If the Muslims come to seize the wealth and the owners 
come 

 Xjpili'l 

ut any e.._ 

division, it is yours without any cost, but if you find it after 

paying its value if they so wish. This is based upon the dsawyii 
Prophet (God bless him and grant him peace), "If you find it  . 

has a right to repossess it taking his interest into account 

by extinguishing 

division, sni og   o 

 f the 

 
it is yours after paying its value."' The reason is that the ownership ' 
original owner has been extinguished without his consent, therefor

e,113 of the  

ing it after division  

(as the property  

o then  

 
is not owned by others as yet), except that repossessingvalue

.  	s o that th e 
divi-sion is public, therefore, the injury is less and it is for this 

interests on both sides are balanced. The joint ownersh;sp 

his private ownership, thus, he is to take it by paying its  
results in an injury to the person from whom it is taken bi  

reason 
prior 

 r io
'  r to at e  

can take it without paying its value. 

If a trader enters the dar al-harb, buys this property and brings it 
over to the dar al-Islam, then the original owner has an option: if he 
likes he can buy it for the price that the trader paid for it, or he may 
leave it. The reason is that taking it without compensation will result in 
an injury. Do you not see that he has paid a counter-value in exchange for 
it, therefore, the balanced view is to be found in what we said. If he has 
bought it in exchange for goods, he is to pay him the value of the goods. 
If they made a gift of the property to the Muslim, he is to pay its value, 
because private ownership is established for him and it cannot be eroded 
without payment of value. If the property is (now) part of the spoils, and 
it is fungible, he may take it prior to the division, but he cannot take it 
after division, because taking it by giving a similar is futile. Likewise if 
it is gifted property, he cannot take it on the basis of what we have said. 
Similarly, if he has purchased it with a similar corresponding in quantity 

and description. 

He said: If a slave is made captive and a man buys him then brings 
him over to the dar al-Islam, but his eye is lost and he takes compensa- 

tion for that, the master may acquire the slave by paying the price for 
which he bought him from the enemy. As for taking him for the price it

is due to what we have stated. He (the master) does not take the comp
en-

sation  (for the eye). The reason is that the ownership in the slave is valid. 

'It is recorded by al-Dar'qutni and al-Bayhaqi. Al-Zayla`i, vol. 3, 434.  

Al-Hidayah 

If he takes him, he takes him by paying a similar, which is futile. No part 

• e is reduced, because the attributes are not a counter-value for 

0antywp
e pric
art  of the price. This is distinguished from pre-emption (shufah) 

as  in 
 the bargain, when it is transferred to the pre-emptor, the property 

is in possession of the buyer through a purchase that is vitiated (fasid). 
The attributes are subject to liability in this case, as in the case of usurpa-

tion. In the case under examination, however, the sale is valid,' thus, the 

distinction is made. 

If they take a slave prisoner and a man buys him for one thousand 

dirhams, 
but they take him prisoner again moving him to the dar al-

barb 
where another man buys him for one thousand dirhams, then the 

first master does not have the right to take him from the second buyer 

by paying the price, because imprisonment did not take place during his 

ownership. The first buyer may take him from the second on paying the 
price, because imprisonment took place during his ownership. There-
after, the first master may take him by paying two thousand dirhams, 

if he likes. The reason is that he came to own him through two prices, 
therefore, he is to be taken on payment of both. Likewise, if the person 
from whose possession he was made captive the second time (the first 
buyer) is missing, the original owner cannot take him (from the second 
buyer) on the analogy of the situation when he was present. 

The enemy cannot come to own, by defeating us, our mudabbar 

slaves, ummahat al-awlad, mukatab slaves, or our free persons, while 
we come to own all such persons against their claim. The reason is that 
the cause gives rise to ownership in its subject-matter when the subject-
matter is permissible wealth. The free person is completely protected, and 
so also those besides him, because freedom stands established in their 
case in some respects. This is distinguished from their slaves as the shar` 
(law) has annulled their protection as a recompense for their offence and 
turned them into slaves. There is, on the other hand, no offence on the 
part of our slaves. 

If a slave owned by a Muslim runs away entering enemy territory 
and they capture him, they do not come to own him according to Abu 
llanifah (God bless him). The two jurists said that they do come to own 
him, because protection was linked with the master due to the existence 

'As the sale was valid in this case, the buyer was not holding property with liability. 
In shufah and other cases of vitiation, he does hold it with the accompanying liability. 
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of his possession and this has been extinguished, therefore,m
ifloam
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cure him from the dal- al-Islam they come to own him. The pl 
that he comes to acquire possession over himself by moving  
territory, because it was suspended due to the intervening  
the master over him so as to enable him to benefit from 11 
possession of the master is removed, his own possession over himself 
emerges and he becomes protected in his own right; he is no longe

r 

 ear 

subject-matter of ownership. This is distinguished from the case of the 
runaway (within the dar al-Islam), because the possession of the  
over him still remains due to the possession of the residents of the dar, 
and this prevents the emergence of his own possession. When ownership  
is not established for them according to Abu Hanifah (God bless h.  ) 
the original owner takes him without paying anything, irrespective of his 
being gifted, bought or taken as part of spoils, before or after division, 
and the compensation is to be paid from the treasury, as it is not possible 
to reverse the division due to the different persons entitled to spoils and 
the difficulty of their coming together. Further, he (the combatant or the 
trader) cannot claim the reward (jii'l) for the capture of the slave for he 
was acting on his own account under the assumption that he owned him. 

If a camel runs away to their side and they catch it, they come to own 
it, due to the realisation of control over it. The reason is that the camel has 
no way of exercising possession over itself on going out of our territory 
as distinguished from the slave on the basis of what we stated. 

If a man buys the camel and brings it over to the dar al-Islam, the 

(former) owner has the right, if he likes, to take it for the price paid, as 

we elaborated. 
If a slave runs away and with him are a horse and assets, and all these 

are captured by the polytheists, but thereafter a man buys all these and 
brings them over to the dar al-Islam, then the owner will take the slave 

without compensation, while he will take the horse and the assets with 
compensation. This is the view according to Abu Hanifah (God bless 
him). The two jurists say that if he likes he will take the slave and what 
was with him for the price paid. This is based upon the analog 
group of things upon individual things, and we have elaborated they orufleas 

for each individual case. 
If an enemy enters our territory on safe-conduct and buys a 

Muslim 

slave taking him over to enemy territory, the slave stands emancipated 
according to Abu Hanifah (God bless him). The two jurists said that he is 

50), xiii, SITAR 

not  emancipated.a 	The reason is that the surrender of possession resulted 
specified way, which is sale, and the authority to restrain him 

(upon his entry into enemy territory), therefore, he remains in his through 
 ended 	slave. Abu Hanifah (God bless him) argues that the release 

of 	

as a 
the Muslim from the is 
	

control of an unbeliever is obligatory, 
therefore, a condition s stipulated, which is the difference of territo-

ries, and is made to stand in the place of the underlying cause; namely, 

emancipation to secure his release. It is just like making three menstrual 
periods in place of separation when one of the spouses from the enemy 

territory u

tforar territory 

rarvietoor 
owned 

 o  nerdi fby  he Islam.  ta
n enemy embraces Islam and then moves over 
territory is conquered, then he stands eman-

cipated. Likewise if their slaves come over to the military camp of the 
Muslims, they stand emancipated. This is based upon the report that 
some of the slaves of Ta'ff converted to Islam and came over to the 
Messenger of Allah (God bless him and grant him peace), so he gave a 
decision about their emancipation. He said, "They are emancipated by 

Allah."4  Further, he preserved his own self by coming over to us and relin-
quishing his master, or by aligning himself with the protective power of 
the Muslims when they conquer the enemy territory. Considering him to 
have possession over himself is superior to considering the possession of 
Muslims over him, because his possession over himself was established 
first, thus, what is needed in his interest is to strengthen it, while it is in 
their interest to establish possession over him ab Mitio (but his posses-
sion superior), therefore, his possession is preferred. Allah knows what is   

4364 it  is recorded by Ahmad and Ibn Abi Shaybah M their Musnads. Al-Zayla`i, vol. 3, 
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Chapter 113 

Entering Enemy Territory on Aman 

If a Muslim enters the dar al-barb as a trader, it is not lawful for him 
to transgress against any of their wealth or their persons. The reason is 
that by seeking aman he undertook not to be aggressive against them. 
Transgression after this amounts to treachery, and treachery is prohib-
ited, unless the enemy ruler commits treachery against these traders by 
taking their wealth or imprisoning them, or someone from among the 
enemy does that with the knowledge of the ruler, who does not prevent 
them from doing so. In this case, they are the ones who committed breach 
of the assurance. This is distinguished from the case of the prisoner for 
he is not on safe-conduct, therefore, transgression is permitted for him, 
even if they voluntarily let him move around freely. 

If he deceives them, that is the trader and takes something and 
returns with it, he owns it through a prohibited ownership, due to 
seeking control over permitted wealth, except that it has been acquired 
through deception, and this gives rise to an element of wickedness in it. 
He is to be ordered to give it away as charity. The reason is that prohibi-
tion due to an external factor does not prevent the cause (of ownership) 
from taking effect, as we have explained. 

If a Muslim enters the dar al-harb on aman and an enemy gives him 
a loan, or he gives the enemy a loan, or one of them usurps the prop-
erty of the other, and thereafter he comes back and grants the enemy 
aman, the claims of one against the other are not admissible. The reason 

is that adjudication relies on authority (jurisdiction), and there was no 
authority at all at the time of the giving of the loan nor at the time of the 
adjudication against the person on aman, because he did not agree to be 

bound by the ahkam of Muslims in his transactions occurring in the past; 
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he did so for future transactions. As for usurpation, the property moved  
into the ownership of the usurper who misappropriated it due to control 
over unprotected wealth, as we have explained. The same applies if tw

o  
enemy persons undertake these transactions and then come over to our 
territory, due to what we have said. 

If two enemy persons come over to us after embracing Islam, the  
issues of their debts are to be adjudicated, but not the case of usurp

ation.  
As for the loan transactions they were concluded in a valid manner 

due 
to the existence of consent, and jurisdiction is established at the time 

o
f 

adjudication due to their agreeing to abide by the ahkam of Islam. As for 
usurpation it is controlled by what we elaborated, that is, he came to own 
it and there is no element of sin in the enemy's wealth so that he may be 
asked to return it. 

If a Muslim enters the dar al-harb and usurps an enemy's property 
after which both come over as Muslims, then he is to be ordered to return 
the usurped property, but a judgement (decree) is not to be rendered 
about usurpation. As for the absence of a decree, it is due to what we 
have elaborated, that is, it is his wealth now. In the case of the order for 
returning the property, it means by issuing a fatwa about it insofar as 
there is an irregularity pertaining to the wealth for he committed breach 
of his compact. 

If two Muslims go to the dar al-harb on aman and one of them kills 
the other, intentionally or by mistake, then the killer has to pay diyah 
(blood-money) from his own wealth, while he is liable for expiation in 
the case of mistake (manslaughter). As for expiation, it is based upon 

the absolute meaning in the Qur'an, while diyah is paid as the protection 

established within the dar al-Islam through preservation is not annulled 

due to the incident of entering the enemy territory on aman. Retaliation 

(qisas) does not become obligatory, because it is not possible to extract 
it without controlling power (jurisdiction), and there is no such power 
without the presence of the imam and a community of the Muslims, but 

they are not found in the dar al-harb. Diyah is to be paid from his per-

sonal wealth as the caqilah does not pay on account of murder, and in the 

case of mistake too, because they (members of the `aqilah) do not have 

the ability to prevent him due to a difference of the dars when the obliga 

tion of payment is placed upon them for neglecting such prevention. 

If they are both prisoners and one of them kills the other, 
or a Mus-

lim trader there kills a Muslim prisoner, then there is no liability for the  

killer nor is there expiation in the case of mistake, according to Abu 

Hanifah (God bless him). The two jurists say in the case of prisoners that 

he  is liable for diyah in the case of mistake and intentional killing. The 

reason 
is that protection is not annulled due to the incident of imprison-

men
t, just as it is not annulled due to the incident of seeking aman, as we 

ha
ve elaborated. Retaliation is denied due to the absence of the preventive 

power of the state (jurisdiction), while diyah is imposed on his personal 

wealth as we stated. Abu klanifah (God bless him) argues that through 

imprisonment he comes to fall under their control as a result of being 
in their overpowering possession. It is for this reason that he becomes a 
resident (for prayer) through their being resident and one on a journey 
through their travel, therefore, the original preservation is annulled, and 
he becomes like a Muslim who has not migrated to our territory. Expi-

ation is specific to mistake, because there is no expiation in the case of 
intentional homicide in our view. Allah knows what is correct. 

113.1 GRANTING ENTRY TO THE ENEMY 

He said: If an enemy enters our territory as a musta'min he is not to stay 
for more than a year, and the imam will convey to him the statement, 
"If you stay for a whole year I will impose jizyah on you?' The basis is 
the rule that an enemy cannot stay permanently in our territory, except 
through slavery or on payment of jizyah. The reason is that he becomes a 
spy for them and grants support against us, and this will cause an injury 
to the Muslims. He will be enabled to stay for a short period, because 
denying this will result in the termination of supplies and acquisitions, 
and it will close the door of trade. Consequently, we separated these two 
situations with the duration of a year for that is a period for which jizyah 
is imposed, thus, stay is allowed in the interest of jizyah. Thereafter, if he 
returns to his land after the communication from the imam prior to the 
completion of one year then there is nothing to stop him. If he stays on for 

 a year he becomes a Dhimmi. The reason is that when he stays on 
after the directive of the imam he agrees to bind himself to the payment 
of Jizyah, thus, he becomes a Dhimmi. The imam has the discretion to fix 
a period for this that is less than a year like a month or two months. 

If he stays for the period (of a year), after the communication from the  

Imam, he becomes a Dhimmi, due to what we said and thereafter he is not 
permitted to return to the dar al-harb. The reason is that the 
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contract of dhimmah cannot be terminated, for in this is the term' n  
of jizyah and making his children declare war on us. In this there isininajtui: 

The reason  

for the Muslims. 

If an enemy enters our territory on aman and buys kharaj 

commits 

mndn.:it thsetn: the imposition of kharaj on him turns him into a Dhimmi. T,  
is that kharaj on land is like kharaj on the person, and if he  
pay it he consents to staying on in our territory. He does not, inogt i

t for pur- 
poses 
become a Dhimmi by the mere purchase for he may be buying • 
poses of trade. When it becomes binding on him to pay the kharaj, he 
becomes bound to pay the jizyah for the next year, as he has become a 
Dhimmi due to the imposition of kharaj and the period is worked out 
from the time of his presence. His statement in the Book: "When kharaj 
is imposed on him he is a Dhimmi," is a clear statement about the condi-
tion of imposition, therefore, many of the rules are to be extended from 
it, so do not be oblivious of this. 

If a woman enters on amari and marries a Dhimmi, she becomes a 
Dhimmiyyah, because she has accepted the obligation of staying in sub-
ordination to her husband. If a male enemy enters on anon and marries 
a Dhimmi woman, he does not become a Dhimmi. The reason is that it 
is possible for him to divorce her and return to his land, therefore, he has 
not accepted the obligation of staying on. 

The wealth of the residents of the enemy territory that is gathered by 
the Muslims without fighting will be spent upon the interests of the Mus-
lims like the avenues of kharaj. The jurists said that it is like land from 
which the residents have been expelled and is like jizyah, thus, there is no 

fifth in it. Al-Shafici (God bless him) said that it is subject to a fifth on the 
analogy of spoils. We rely on the report that "the Prophet (God bless him 
and grant him peace) took jizyah, and so also `Umar and Mu'adh (God be 
pleased with them) and they deposited this in the treasury without taking 
a fifth from it."' The reason is that it is wealth that has been acquired due 
to the strength of the Muslims without engaging in battle. This is differ-
ent from spoils for these are owned by the direct action of the combatants 
entitled to them and also through the strength of the Muslims, therefore, 
a fifth is due from the spoils. The fifth is due on the basis of one rea-
son, while the combatants are entitled to spoils for another reason. In 

It is recorded by Abii Dawdd in Kitab al-Khariii. Al-Zayla`i, vol. 3, 437. 

this there 
is an  

other basis that we have already mentioned. Consequently, 

meaning in charging a fifth from them. 
there is n°  enemy embraces Islam in the dar al-barb and is killed inten- 

If an ene'^ 

tionally by a 
Muslim, or by mistake, and he has Muslim heirs over there, 

then the killer is not liable in any way, except for expiation on account of 
manslaughter. Al-Shafi`i (God bless him) said that he is liable for diyah 
in the case of manslaughter and for retaliation (qisas) in the case of mur-

fa

dear  

factor 

ao d thar is l  he spilled 	blood. This is due to the protective 
for it brings dignity with it. This (obligation 

for blood money and retaliation) is due to the fact that protection as a 

of principle gives rise to sin (for its violation) by the attainment 

ornerfaattnessential deterrent through it (against violation), and it is estab-
lished by consensus. It also contains an element of financial value in it 

for the perfection of defence through it. It (the financial aspect), there-
fore, is an additional attribute (besides the element of sin for violation), 
thus, it is linked to what is linked to the fundamental principle. We rely 

on the words of the Exalted, "If the deceased belonged to a people at 
war with you, and he was a believer, the freeing of a believing slave (is 
enough). If he belonged to a people with whom ye have treaty of mutual 
alliance, compensation should be paid to his family, and a believing slave 
be freed."2  The Almighty deemed the entire liability to be emancipation, 
(and this is understood) by recourse to the character fa (of consequence) 
or that it is the only thing mentioned and that negates any other lia-
bility. The reason is that sin-creating protection is related to humanity, 
because a human being has been created to bear the burden of taklif 
(obligation) and to maintain its requirements by non-aggression. Wealth 
is subservient to it (to humanity). As for the financial value, the basis 
for that is wealth (not humanity), because valuation is permitted where 
a restoration of loss is required, and this takes place in wealth not in the 
person (life). The basis is that the condition of similarity is a condition 
for restoration, and this is possible in wealth not in the person. Conse- 
quently, the person is subservient. Thereafter, the protection subject to 
valuation in the case of wealth is based upon preservation within the dar, 
because its integrity is ensured through the authority (of the Muslims) 
to protect it. The same applies to persons, except that the shay` (law) has 
annulled the consideration of protection (authority) of the unbelievers 

'Qur'an 4 : 92 



BOOK XIB: Si yo  
328 
	 Al-Hidayah 

insofar as it has granted the authority to annul it. The apostate and th
e  

due to their intention to 
musta'min in our territory are legally presumed to be in their territory 

erritory migrate to their clan 
If a person kills a Muslim, who has no heirs, by mistake 

tri 	
orhju

eiall

'g

a.ens) an enemy who was visiting us on atrial! and had 	

clan) 

 then 
 

the diyah (blood money) is to be paid by the qiah (supporting 
 

to the imam, and he (the killer) is also liable to expiation. The reason i
s  

that he has killed a protected person by mistake and it must be judged  
on the analogy of all other protected persons. The meaning of his words 
"to the imam," is that he has the right to take it when there are no heirs. 
If he kills him intentionally, then the imam has the right to execute him 
(by way of retaliation) or to take diyah. The reason is that the person was 
protected, the homicide was intentional, and the the wall is known, and 
these are the public or the sultan. The Prophet (God bless him and grant 
him peace) said, "The sultan is the wall (heir) of the person who does not 
have a waif."' The meaning of his statement, "or to take diyah," is that he 
does so by way of settlement (su/17), because intention gives rise to retalia-
tion that is specified. The reason is that payment of blood-money is more 
beneficial in this case than retaliation, therefore, he has the authority to 
settle for money. He does not have the right to pardon, because the right 
belongs to the public and his authority is that of a fiduciary, and a fidu-
ciary cannot extinguish their rights without compensation. Allah knows  

what is correct. 

3This has preceded in the early sections on marriage. Al-Zayla`i, vol. 3, 437,-.'shah 
ts 

recorded by Abu 	al-Tirmidhi and Ibn Majah as well as others from 
4p :shah 

(God be pleased with her). Al-Zaylal, vol. 3, 195. 

Chapter 114 

(Ushr and Kharaj 

He said: All Arab lands are `ushr lands, and they extend from `1.1dhayb 
towards the highest rock formations at Mahrah hi Yemen up to the 
boundary of Syria. The Sawad is kharaj land and it is between `Udhayb 
up to Aqabat Hawaii and from al-Thalabiyyah, it is said from Alath, 
up to `Abbadan. The reason is that the Prophet (God bless him and grant 
him peace) and the Khulafa' Rashidan (God be pleased with them) did 

not take kharaj from the lands of the Arabs,' and that is because this land 
is like booty, therefore, such a charge is not established against their lands 
just as it is not established for their persons (jizyah). The basis is that a 
condition for the people of kharaj is that they abide by their unbelief, 
as was the case in the Sawad lands. Nothing besides Islam, or the sword 
(death), is acceptable from the Arab polytheists. `Umar (God be pleased 
with him), when he conquered the Sawad, imposed kharaj upon it in 
the presence of the Companions (God be pleased with them),2  and he 
ilmanpdosed it upon Egypt when it was conquered by `Amr ibn al-'As. Like-
wise, the tpheosCinogmkphaanriaoinosn(Gsyordiab.  e pleased with them) arrived at a consensus 

and to 

sdd a: nTsdhvebaliadfnd of the Sawad is owned by its residents and their sale 

the ownership  

rseacionredterdadbiy and so are their transactions with respect to it. The 
the is that when the imam conquers land through the mobilisation of 
oshtfaeythlia irenei 

Aonboum
rc
,e, he has a right to keep the residents settled on the 

impose a per head kharaj on them. Consequently, the lands 
 of the residents, and we have presented this earlier. 

It is 	
Ubentaioyndeidbni:It-hSeallparemviionuKsintaobtealm-Amwiiii. Al-Zayla`i, vol. 3, 438. 

'The 	 Zay_al, vol. 3, 438. 
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is t at there 

He said: All land that has been surrendered by its residents, or 

 

of `ushr 

been conquered by the mobilisation of the armies, and is • 
among those entitled to the spoils is ̀ ushr land. The reasoni 
is a primary need to distribute it among Muslims, and imposition  of  hwor:heip.  
is suitable for it insofar as it carries within it the meaning 
Further, it is lighter as it pertains to the produce itself. 

All land that is conquered by the mobilisation of the armiepsLraiikninda 
residents allowed to remain settled on them, is kharaj 

need 
d  for wt this. 

if the land is annexed through negotiation, because the 

	the 

 
is to distribute it among the unbelievers, and kharaj is suitablef 	• 
Makkah is excluded from this, because the Messenger of Allah (God bless 
him and grant him peace) conquered it through the mobilisation of the 
armies, but left it for its residents without imposing kharaj on them.3  

It is stated in al- Jami` al-Saghir that all land conquered by the mobil-
isation  of forces, when the water of canals passes through it, is kharaj 
land. The land that does not get water from the canals and relies on 
springs, is `ushr land. The reason is that (ushr pertains to the produce 
of land and its produce is through its waters, therefore, what is taken into 
account is irrigation whether through the water of ̀ ushr or the water of 
kharaj. 

He said: If a person revives barren land, then according to Abu Yasuf 
(God bless him) it is to be assessed according to its proximity. If it is 
within the bounds of kharaj land, that is, near it, it is kharaj land, but if 
it is within the bounds of ̀ ushr land, it is ̀ ushr land. Basrah, in his view, 

is `ushr land on the basis of the consensus of the Companions (God be 

pleased with them) .4  The reason is that the boundaries of a thing give 

it its governing rule, like the courtyard of a house is given the rule of the 

house so that the owner is permitted to use it. Similarly, it is not permitted 
to take land that is within a settlement. Analogy dictated that Basrah be 

kharaj land, because it is within the sphere of kharaj land, except that the 

i Companions (God be pleased with them) imposed ̀ ushr on it, therefore, 

analogy is given up due to their consensus (ijmii`). 
Muhammad (God bless him) said that if he revives the land with a 

well that he dug, or with a spring that he unearthed, or the water of the 

3There are various traditions about this with one being recorded by Muslim. Al
-

Zaylal, vol. 3, 439. 
'It was mentioned by Ibn `Umar (God be pleased with both) as well as others. Al-

Zayla`i, vol. 3, 440. 

or a large stream that no one 

he revives 
eths  eitnwititihs 

Nahr 

Tigris °I* thelEeuwithisreaitfeshe revives it with rainwater. If h 
dug by non-Arabs, like the Nahr al-Malik and 

land Likewise if 

 land, due to what we said, by taking the 

YikhlarHaiej wsaaitde'r 

tll'userjcand.a4arsdti:thatevinerite  is 

al-Yaz ini  to consideration as that is the cause of development. The reason water 

 it is not possible to impose kharaj on a Muslim ab initio against his 
is that  therefore, the water is taken into account, because irrigation with 

Tmar (God be pleased with him) The 

is hae  bindingk ha r a i  evidence.

imposed 

    by 

on the  people of Sawad was one Hashmi cafiz for each jarib irrigated by 
water, and this was one sa and a dirham. On a jarib of ratbah (clover, 

rich pasture land) it was five dirhams, while on a jarib of continuously 

planted vines (vineyard) or continuously planted date-palms it was ten 

dirhams. This is what is transmitted from `Umar (God be pleased with 

him). He sent `Uthman ibn Hunayf to undertake a cadastral survey of the 
Sawad of Iraq, while he made Hudhayfah supervise his work. He surveyed 
the land and it came to 36,000,000 jaribs on which he imposed the kharaj 
that we have mentioned. This took place in the presence of the Compan-
ions (God be pleased with them) and there was no one who opposed this, 
thus, it resulted in a consensus on their part.' The burden of producing 
varies. Thus, the burden to be borne for (expense and labour) vineyards 
is the least, for crops it is the maximum, while the burden for the ratbah 
is in between these two. The imposition of the levy varies according to the 
burden. Accordingly, the obligation in case of vineyards is the maximum, 
for crop cultivation it is the least, while for ratbah is the average of the 
two. 

He said: In the categories besides these, like saffron and garden pro-
duce and others, the imposition is varied according to the ability to pro-
dinucean,ytbhecinaugse there is no imposition narrated for them from `Umar (God 
be pleased with him), and he too (presumably) took into account the 

reason. ,is.zthayalta,iimoPio. 

ability to produce, therefore, we take the ability to produce into account 
in which there is no imposition (from him). The jurists said: 

The maximum for the ability to produce is that the obligation for pay-
ment reach one-half of the produce, and it is not to exceed this. The 

3sitioo—n4otf one-half is based upon true fairness, for we 

Sahara  A SAIL this is found in the tradition above that was recorded by Abil 'Ubayd ibn al- 
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had the right to divide up the land among those entitled to
tict)nheasspvvoeills; Bustan is each land that has a boundary wall around it and it 

includes various kinds of date-palms as well as other trees. In our lands th
iei sition on all land is on the basis of dirhams and the reduction 

because estimation must be on the basis of the ability 
to p 

 
ever terms it is worked out. 	 in What- 

He said: If they are unable to pay what is imposed on them
, 

to 
the  1' 

two 

 

it, the 

tirnhoee.  
is to reduce the imposition. Decreasing the imposition due t less t

4 

pro- duction is valid on the basis of consensus (ijma(). 	you anoset 

you 

 

examine 

p  m  

the statement of `Umar (God be pleased with him), "Perhaps, 
 

have placed a greater burden on the land than it can bear." They replied, 
"No. In fact, we imposed what it can bear, and had we increased 

it 

d  
land would bear that too."' This indicates the permissibility of decreasing  
the burden. As for increasing the levy with an increase in production, it 
is permitted according to Muhammad (God be pleased with him) on the 
analogy of decrease in case of loss of production. According to Abu Yfisuf 
(God bless him), it is not permitted, because `Umar (God bless him) did 
not increase it when he was told about the greater paying ability.' 

If the kharaj land is covered with water (flood or water-logging), or 
its supply of water is cut off, or the crop is struck by some calamity, then 
there is no kharaj on it. The reason is that the possibility of harvesting 
is lost, which is the estimated production that is taken into account for 
the imposition of kharaj. In the case where the crop has been affected by a 
calamity, the estimated production is lost for part of the year, whereas the 
land being productive throughout the year is a condition as in the case of 

wealth subject to zakat (therefore it is not imposed) or the rule depends 
upon the actual production when it is actually produced. 

He said: If the owner suspends production, he is liable for kharaj. 

The reason is that the ability is there and it is he who has caused its loss. 
The jurists said: If a person moves to cheaper of two products without 
an excuse has to pay the kharaj for the more expensive product, because 

it is he who has caused the waste of the excess. This is known, but a rul-
ing will not be issued on this basis so that the unjust do not acquire the 
justification to extort the wealth of people. 

61t is recorded by al-Bukhari in his Sahih. Al-Zaylei, vol. 3, 441. 

7This too is found in the tradition recorded by Abu`Ubayd. Al-Zaylal, vol. 3, 44
1. 

from among those who are liable for kharaj converts to If a person  
kharaj w 

in be  charged from him in the same way. The 
considered 

e  is 
within it a burden (on the land), which will be 	

d 

Islatini; carries 
that 
3 

burden while it exists, and its imposition on a Muslim is possible. 

It  is permitted to a Muslim to buy kharaj land from a Dhimmi and 
• will be charged from him, due to what we have said. There 

he kharaj 

being made

mbless 

a d e 

t 	d report that the Companions (God be pleased with them) 
is a sod  
purchased kharaj land and used to pay its kharaj.8  This indicates the per-

missibility • missibility of sale and the charging of kfhkahraajrwajiltahnidts.pmay_smheanfit,b(eGi 
oannythdisapproval.e  produ

produce   
o   

anwtotitiluhesohtuwrto are to be combined, because these are two separate 

bchlyianliaml;Mhssaeutirhsdelaititmhshave been imposed on two separate subject-matters for two 
different causes, therefore, they do not negate each other. We rely on the 
words of the Prophet (God bless him and grant him peace), "Ushr and 

kharaj are not to be combined for the land owned by a Muslim."9  
Further, none of the just or unjust imams ever combined the two 

charges, and their consensus amounts to a binding proof. In addition, 

kharaj is imposed on land that has been conquered through the mobil-
isation of the armies and the use of force, while `ushr is imposed on 
land whose residents submitted voluntarily. The two attributes cannot be 
combined in the same land. The cause of the two claims is one and that is 
productive land, except that it is assessed in the case of ̀ ushr through ver-
ification (of the actual produce), while in the case of kharaj on the basis 
of (annual) estimation. It is for this reason that both are linked with the 
land. The same disagreement governs the charging of zakat with one of 
these charges.' 

Kharaj does not recur due to the recurrence of produce during a year. 
The reason is that `Umar (God be pleased with him) did not impose it as 
a recurring charge as distinguished from `ushr. The reason is that `ushr 

cannot be determined except by its obligation on each (seasonal) pro-
duce. Allah knows what is correct. 

8It is 
recorded by al-Bayhaqi. Al-Zaylal, vol. 3, 441. 

'It recorded by Ibn `Adi in al-Kamil. Al-Zaylal, vol. 3, 442. 
Like a person buying ̀ ushr land for purposes of trade. 



Chapter 115 

jizyah (Poll Tax) 

jizyah is of two kinds: First is jizyah that is imposed by consent and 
negotiation and it is determined according to the agreement that takes 
place, just like the Messenger of Allah (God bless him and grant him 
peace) made a treaty with the people of Najran for the payment of twelve 
hundred hullah (dresses).' As the reason is consent, therefore, it is not 
permitted to transfer it to something other than what is agreed upon. 
The second type is jizyah that the imam initiates and he imposes it when 
he defeats the enemy and keeps the residents settled on their property. 
He imposes on one who is apparently rich forty-eight dirhams per year 
by taking four dirhams from him every month. On a person of aver-
age means a sum of twenty-four dirhams is imposed taking two dirhams 
every month. On a poor person who is capable of working a sum of 
twelve dirhams is imposed taking one dirham every month. This is so 
in our view. Al-Shafici (God bless him) said that on each major person 
one dinar or what is equivalent is imposed, and the rich and poor are 
the same for this purpose. This is based upon the words of the Prophet 
(God bless him and grant him peace) to Meadh (God be pleased with 
him), "Take from each male and female who has attained puberty a dinar 

or its equivalent in mdafir (cloth in Yemen)."2  This tradition does not 

provide any detail (for making a distinction). The reason is that jizyah is 

imposed in place of death so that it is not imposed on one whose slay-
ing is not permitted due to unbelief, like minor children and women. 
This meaning includes both rich and poor (males). Our view is transmit-
ted from (Umar, `Uthman and Ali (God be pleased with them). No one 

: It is recorded by Abd Dawfid in Kitab al-Kharaj. Al-Zayla`i, vol. 3, 445- 
21t IS recorded by Abu Dawfid, al-Tirmidhi and al-Nasal. Al-Zaylati, vol. 3, 445- 
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peace) grew up among them and the Qur'an was sent in their language, 
polytheists, the reason is that the Prophet (God bless him and grant 

 for the apostates, because their unbelief is of an extreme nature. As or e m  

men and women are booty, due to the permissibility of their enslavement. 

own support is through his personal earning. 
from them. Thus, such a person earns and pays the Muslims, while his 

mitted, therefore, imposition of jizyah is also permitted, because each one 
of these includes the meaning of taking away their personality (person) 

are governed by the original rule. We argue that as enslaving them is per-
the Magians through the tradition, and those who remain besides them 
the case of the People of the Book through the Qur'an, and in the case of 

let there be no hostility except to those who practice oppression."' We 
have identified (he says) the permissibility of relinquishing fighting in 

jizyah ). 
What he (al-Shafil) has related is interpreted so as to 

	o  

cution or oppression, and the religion becomes Allah's. But if they cease, 

him) disagrees with this. He says that fighting them is obligatorG
y due

ess  
to the words of the Exalted, "And fight them on until there is no more perse-

selves subdued."' The Prophet (God bless him and grant him peace 

Magians, due to the words of the Exalted, "from among the People of the 
Book, until they pay the Jizya with willing submission, and feel them 

imposed jizyah on the Magians.4 	 )  

her. 

imposition after negotiation. It is for this reason that he orderecalPhPilmY to 
take it from a major female as well even though 

jizyah 
is not taken from 

being more or less, likewise what is its substitute (c 
	.1-  • 

help (from the warriors) varies too with respect to ovvnhtart
i ti,sotcloonnttrhibtuu

tegdi; 

to a graded scale in the same manner as 
kharaj on land. Thi is made obligatory in place of help in terms of life and we h 

among the Muhajirfin or the Ansar Opposed them 
	is. Further,  ;, . imposed to support the fighters, therefore, it is to b
eam  

Jizyah is not to be imposed on Arab idol worshippersnorontha e 

If he conquers their territory prior to this (imposition), then their 

He said: And on the non-Arab idol worshippers. Al-Shafi`i (od bl 

He said: Jizyah 
is imposed on the People of the Book and the 

posed 
aist  is so  

Bonk {III: Sly
Ap 

7  acc di, 

, and  oa 
as 

Arab 

, 4 Is  

 s as   ihgt 

to 

3Qur'an 9 : 29 

'There are several traditions on this and among them is one recorded by al-Bukhara 
in his Sahih. Al-Zayla`i, vol. 3, 448. 

sQur'an 2 : 193 
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p therefor
x the miracle is clearly manifest in their case. The apostate, on 

the other  „a._ d , 
n has denied his Lord, after he was guided to Islam and 

cal 	
know of its merits. 

jizyah 
on women or minors, because it is imposed as a came to 

jecution or a substitute for combat, and they are neither 

slain nor is no 
jizyah on the invalid nor on the blind. Like- 

wise 	

for ex 
nor do they participate in 

 the enfeebled old man, on the basis of 

articipate in combat due to the lack of legal capacity. 

w  He said: And thereisno 

whisaet  twhee paralysed person  
have elaborated. According to Abu Yasuf (God bless him) it is 

imposed if he has wealth, for he then fights in its broad meaning if he 

is consulted. There is also no jizyah on the poor man who is not able 

to work. Al-Shafi'l (God bless him) disagrees with this. He relies on the 
unqualified meaning of the tradition of Mu'adh (God be pleased with 

him).6  We rely on the report that `Uthman (God be pleased with him) did 
not impose it on the poor man who was unable to work,' and this took 
place in the presence of the Companions (God be pleased with them). 

The reason is that kharaj is not imposed on land that is unable to pro-

duce. Likewise this kharaj. The tradition gives the probable meaning of 

one who can work. 
It is not imposed on the owned slave, the mukatab slave, the mudab-

bar slave or on the umm al-walad, because it is imposed as a substitute 
for slaying with respect to them and is a means of support for us, and 
on the second consideration it is not to be imposed (for they have no 
wealth), therefore, it is not imposed due to the doubt inherent in it. Their 
owners are not pay on their behalf, because they will be bearing addi-
tional jizyah on their account. 

It is not to be imposed on monks who do not mingle with the people. 
This is how it is mentioned here, while Muhammad (God bless him), 
narrating from Abfi Hanifah (God bless him), has stated that it is to be 
imposed on them if they are able to work, and this is also the opinion 
of Abu Yasuf (God bless him). The underlying reasoning for imposing it 
on them is that the ability to work has been wasted by the monk and he 
has become like kharaj land whose cultivation has been suspended. The 
reasoning for not imposing it on them is that they are not to be slain when 
they do not mix up with the people, while jizyah with respect to them is a 

'See preceding notes. 
7By this he means 'Uthman ibn Hunayf (God be pleased with him). It is recorded by 

Ibn Zanjawiyyah in knab al-Arnwal. Al-Zayla`i, vol. 3, 453. 



BOOK 	
Striut 

substitute for killing. It is essential for a person who is considered capable 
of work that he be in sound health, and it is sufficient that he • 
health for a major part of the year. 	 e 	sound 

If a person embraces Islam when he owes jizyah, the claim 

with 
him is extinguished. Likewise if he dies in a state of unbelief,  

 ir 

that a

inst it is  

Shafil (God bless him) disagreeing with this. He maintains  
imposed as a substitute for (the guarantee of) protection or for residence. 
As this benefit has reached him, the compensation should not h 
guished due to this obstacle, as in the case of wages and the ( eamextoulani due on account of) negotiated settlement for intentional homicipdee.aeVe 
rely on the words of the Prophet (God bless him and grant him ac  
"There is no liability of jizyah on a Muslim.' The reason is that it is 
imposed as a penalty for unbelief, and it is for this reason that it has been 
called jizyah for compensation (reward) and jizyah have the same mean-
ing. The penalty for unbelief is extinguished due to Islam. Further, it is 
not awarded after death, because the laying down of a punishment in this 
world is only for the repelling of the mischief, and this mischief stands 
repelled due to death and by the acceptance of Islam. In addition to this, 
it has been made obligatory as a substitute for support with respect to 
us, and such help he provides through his own person after acceptance 
of Islam. Protection, on the other hand, is established for he is a human 
being, and the Dhimmi resides on his own property, therefore, imposing 
it as a substitute for protection or residence has no meaning. 

If the claim of two years comes to be combined, the two are merged 
into one. In al-Jami' al-Saghir it is stated that a person from whom the 
per head kharaj is not taken up to the passage of one year, and the next 

year arrives, it is not to be taken. This is the view according to Abu 
Hanifah (God bless him). Abu Wisuf (God bless him) said that it is to 
be taken, which is also the opinion of al-Shafil (God bless him). 

If he dies upon the completion of the year, it is not to be taken from 
him according to their unanimous view. Likewise if he dies 	

i 
during the 

i Year. As for the issue of death, we have already mentioned it. It is said 

that the kharaj on land is also governed by this disagreement. It is also 
said that two claims cannot be merged into one (in the case of land). The 

i two jurists arguing about the disputed issue say that Kharaj is imposed 

as a counter-value and counter-values when they come together,  when  

*It is recorded by Abii Dawtid. AI-Zayla`i, vol. 3, 453. 
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e claims 

eco very is  not possible. 

be recovered, are 
theyY call 	to make re it is possible s as distinguished from his conversion to Islam for then the 
tor) two Y 

r 	

ear 

Abu ti
- andah (God bless him) argues that it has been imposed as a 

an for insisting on remaining an unbeliever, as we have explained. It 
is for this reason that it is not accepted from him if he sends it through his 

according to the most authentic narration, rather he is obliged to deputy, acco 	, 
come  in person and pay it while standing when the one taking from him 

is 
 seated. Further, they are imposed as a substitute for execution from 

their perspective and as financial support from our perspective, as we 
have mentioned, but for purposes of the future and not for the past. The 

r
eason is that killing is due for battles taking place now and not for those 
that took place in the past. Likewise support is for the future, because the 
past is no longer in need of it. Thereafter, the statement of Muhammad 

(God bless him) in al-lami` al-Saghir, "and the next year arrives," is con-
strued by some jurists (Masha'ilch, God bless them) to mean the past in 
the figurative sense. They said that the obligation is to be met by the end 
of the year, therefore, it is necessary for it to be in the past so that the 
coming together of the two claims is realised and they can be merged. 
According to some, it is to be applied to the actual meaning. The obliga-
tion according to Abu Hanifah (God bless him) arises at the beginning of 
the year, therefore, the coming together is realised by the mere passing of 
the year. The correct position is that the obligation, in our view, arises at 
the beginning of the year, while according to al-Shafil (God bless him) it 
arises towards the end of the year on the analogy of zakat. We maintain 

that what it is made a substitute for is not realised except in the future, 
as we have determined, therefore, it becomes difficult to impose it after 

the the Passage of 
	

r.  and we have imposed it from its beginning. Allah 
knows what is correct. r yeecat 

115.1 RIGHTS AND DUTIES OF THE DHIMMIS 

c4ilt is  r  ainOt Permitted 	 *thin the to construct new synagogues and churches within  

-Islam, due to the words of the Prophet (God bless him and gran
t 
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him peace), "There is no castration in Islam nor a 	The  _ 
here is construction afresh.' 	

rc . 	
uleaning 

If the old synagogues and churches are demolished they may re  . struct them. The reason is that buildings do not last forever. As the 17  
icon  

has let them settle in the land, he has given them an assurance to rebuild 
them, except that they are not allowed to move them (to another loc

a-tion) as that amounts to new construction in reality. The monks 
cell meant for seclusion is like the synagogue as distinguished from the 

place of prayer within a house as that is subservient to residence. This is the 
case in cities and not in villages, because it is the cities in which the sy

m. 
bols of rites are established and are not to be confronted through the 
expression of what goes against them. It is said in our lands that they are 
to be prevented from constructing them in villages too for there too are 
some symbols of rites. This view is related from the founder of the school 
(Abu Hanifah) about the villages of Kufah, for the majority of the resi-
dents were Dhimmis. In the Arab lands, it is said, that this is forbidden 
in the cities as well as the villages, due to the words of the Prophet (God 
bless him and grant him peace), "Two dins cannot come together in the 
Arabian peninsula."' 

If a Dhimmi refuses to pay the jizyah, kills a Muslim, uses foul lan- 
guage for the Prophet (God bless him and grant him peace), or has 
unlawful intercourse with a Muslim woman, his compact is not to be 
terminated. The reason is that the end result of fighting is the imposition 
of jizyah not its actual payment, and the obligation persists. Al-Shafici 
(God bless him) said that using foul language for the Prophet (God bless 
him and grant him peace) amounts to a breach of his compact, for the 
reason that had he been a Muslim his faith would be annulled, likewise 
his assurance of safe-conduct is annulled for the compact of Dhimmah is 
a substitute for belief. We argue that using bad language for the Prophet 
(God bless him and grant him peace) is an expression of unbelief on his 

part and the unbelief associated with him does not prevent his compact, 
and the recurring unbelief does not remove the assurance. 

His compact is not terminated unless he moves over to the utTahl The 
or the enemy subdue a territory and they wage war against 

reason is that in this case they have become our warring enemies and the 

9 It is recorded by al-Bayhaqi in his Sunan. Al-Zaylal, vol. 3, 453. 

'"It is recorded by [shay ibn Rahwayh in his Musnad. 	vol. 3, 453. 

act of  cmirnmah has become devoid of utility, which is repelling the compact 
of the enemy. Allah knows what is correct. 

mischle 

115.2 CHRISTIANS OF BAN') TAGHLIB 

The 
 Christians of Bana Taghlib are required to pay on their wealth twice 

the amount of zakat that the Muslims are required to pay, because `Umar 
(God be pleased with him) made a settlement with them for this in the 

p
resence of the Companions (God be pleased with them)." This amount 

is required to be paid by their women, but not their minor children. The 
reason is that the settlement was made for double of the zakat and such 

a  payment is obligatory for women, but not minors, so also in the case 
of double payment. Zufar (God bless him) said that it is not to be taken 
from their women either, which is also the opinion of al-Shafi`i (God bless 
him). The reason is that in reality it is jizyah as was stated by `1..Jmar (God 
be pleased with him), "This is jizyah, so divide it up as you like."' It is for 
this reason that it is spent on the avenues specific to jizyah, and there is 

no jizyah for women. Our argument is that it is wealth that has become 
due through a settlement and a woman is eligible for the imposition of 
such a liability on her. The avenues are the interests of Muslims, because 
it is wealth that belongs to the treasury and this wealth is not linked with 
jizyah. Do you not see that the conditions of jizyah are not observed for 
it. 

The (Muslim) client (mawla) of a Taghlibi (freedman) is required to 
pay the kharaj, that is, jizyah, while the kharaj on land has the status of 
the mawla of a Qurashi (where it is not taken). Zufar (God bless him) 
said that it is to be doubled, due to the words of the Prophet (God bless 
him and grant him peace), "The mawla of a people is one of them."" Do 
you not see that the mawla of a Hashimi is linked to him for purposes 
of the prohibition of zakat. Our argument is that this (taking double) is 
a kind of leniency (as compared to jizyah for there is no accompanying 
humiliation), and the mawla is not essentially linked to such leniency. 
Accordingly, jizyah is imposed on the client of a Muslim when he is a 

"This has preceded towards the end of the section on zakat on horses. It is recorded 
by a

i
:B ayhaqi in a lengthy tradition. Al-Zayla'i, vol. 2, 362. 

It is in the tradition above. 
"This ,

his has preceded in the chapter on who is entitled to zakat and who is not. Al-

'aYla vol.  3, 455. 
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Christian as distinguished from the prohibition of sadaqah, becausf. Pro- hibitions are established by doubt, therefore, the client is associated Wi
th the Hashimi with respect to it (that is, for prohibition of sadaqah), the  

question is raised: what about the client of the rich man? we say:) This is 
not binding in the case of the client of a rich freedman insofar as zakar 

is not prohibited for the rich, for the rich man is entitled to take from zakat  
(especially if he is one of the collectors). Affluence prevents it, but it i

s  
not found in the case of the client. As for the Hashimi, he is not entitled 
to this support at all for he is protected due to his nobility and honou

r  
from the filth of the people, therefore, his client stands linked to him. 

He said: What the imam collects from kharaj, from the wealth of the 
Band Taghlib, from what is paid as a tribute to the imam by the enemy, 
and from jizyah is to spent for the welfare of the Muslims like forti-
fications for defence, arched bridges, and embankments. He also gives 
from this to the Muslim judges, officials and jurists what is sufficient for 
their subsistence. In addition to this, he pays from this for the rations of 
the fighters and their families. The reason is that it is the wealth of the 
treasury, and it has reached the Muslims without fighting, therefore, it is 
meant for the welfare of the Muslims, and these persons are their officials. 
The allowances of the children are the liability of their fathers. If he does 
not pay what is sufficient for them, they would be in need of earning and 
would not be free for engaging in battles. 

If a person dies during the middle of a year, he has no share from the 
grant, because it is a type of support and is not a debt. It is for this reason 
that it has been called 'wee (grant). Thus, it cannot be owned prior to 
its being taken into possession; and it is extinguished upon death. Those 
entitled to the grant (`ara') in our times are like the qadi, the teacher and 

the mufti. Allah knows best. 

Chapter 116 

Rebels (Bughat) 

When a group of Muslims take control of a land and move out of obedi-

ence to the imam, he is to invite them to return to the main community 
and is to remove the doubts that they have. The reason is that Ali (God 
be pleased with him) did in the case of the people of Hardra' before 
engaging them in battle.' The reason is that this is the easier of the two 
choices and, perhaps, the mischief will be repelled through this, therefore, 

he begins with it. 
He is not to commence hostilities until they start them. If they com-

mence hostilities, he is to engage them till the dispersal of their group. 
This feeble servant (Author) says: This is how al-Quddri (God bless him) 
has stated it in his Mukhtasar. The Imam known as Khuwahaezadah 
(God bless him) has mentioned that in our view it is permissible to 
engage them in battle if they arm themselves and gather for hostilities. 
Al-Shafi`i (God bless him) said that it is not permitted to engage them in 
battle till they actually commence hostilities, because it is not permitted 
to kill a Muslim, except in defence, and these people are Muslims. This is 
distinguished from the case of unbelievers for their unbelief itself is a per- 
mitting factor, in his view. We rely on the argument that the rule revolves 
around the evidence, which is their gathering together and assuming mil- 
:taeryi:itsrength. The reason is that if the imam waits for long for their actual 

it is possible that he may not be able to defend, therefore, he relies 
on the evidence due to the necessity of repelling their mischief. If the 
report reaches him that they have taken up arms and are poised for bat-

necessary for him to capture them and to imprison them till they 
give up their resistance and to offer repentance. This is for repelling their 

It is recorded by al-Nasal in al-Sunan iil-Kubni. Al-Zaylal, vol. 3, 461. 
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mischief as far as possible. The narration from Abu H 
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(during suc resistance) h 	
. 

there) 

is 
a I do so. 

him) about staying in the houses 
to mean the situation when there is no 

imam. When th ruler it is obligatory to assist him if one has the means and 

the 

construed 

dslittbrylests  

awful 

If they have a group supporting them, then their wounded ar

e to  be slain and those retreating are to be pursued, 
in order to repel their  mischief and so that they do not join up with their group 

If they do not have a group 
supporting them, their wo,  unded are not to be slain nor are those retreating to be pursued, 

because the mischief has been repelled without this. 
Al-Shafi`i (God bless him) said that this 

is not permitted in both cases, because when they give up fighting their 
slaying is no longer in 

defence. The response to him is what we 
mentioned that what is taken into account is the evidence (of their ability to attack) 

and not its having taken place in reality. 

Their families will not be enslaved nor will their wealth 
be (taken as spoils and) divided up. 

This is based on the saying of 'All 
(God be pleased with him) during the Battle of Jamal: "No prisoner will be slain, 

the privacy of families will not be violated and wealth will not be taken."' 
This is treated as a model in such cases. He is statement in about prisoners 
is construed to mean "when they do not have a supporting group." If 
there is such a supporting group, the imam is to execute the prisoner, but 
if he likes he can imprison him, due to what we have said, for these people 
are Muslims and Islam grants protection to life and wealth. 

There is no harm if the Muslims use their weapons in combat, if they 
are in need of doing so. Al-Shafi'i (God bless him) said that it is not per-
mitted. The same disagreement applies to using their riding animals. He 
maintains that it is wealth of a Muslim, therefore, utilising it without his 
consent is not permitted. We reply on the report that 'Ali (God be pleased 
with him) divided the weapons among his companions at Basrah, and it 

I was a division due to need not for ownership. Further, the imam has a 
right to do so in the case of wealth owned by those supporting him, t ere-
fore, doing so in the wealth of rebels has higher approval. The underlying 

    

meaning is the bearing of a smaller injury to ward off a more grievous 
injury. 

'It is recorded by Ibn Abi Shaybah. Al-Zayla`i, vol. 3, 463.  
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The imam is 
I f 

to take their wealth into custody, and is not to return it 

until they repent. It they do repent he is to return it to them. As for not 

dividing it up, we have already elaborated it. In the case of custody, it is 

done to ward off their 
mischief by weakening their power, therefore, he 

takes it 
into custody away from them even if he is not in need of it. He is, 

however, to sell the riding animals as preserving the price is more rational 
and easier. As for returning the wealth after their repentance, the reason 
is that the necessity is over and their is no demand to convert them into 

spoilWhat the rebels have collected by way of kharaj and `ushr, from the 

lands that that they came to control, is not to be collected a second time 

by the imam. The reason is that the authority of the imam to collect is 

based upon the protection he accords to the residents, and he was not 

able to protect them. 

If they spent the collected amount on lawful avenues, the person 
from whom it was collected stands rewarded, because the right of the 

beneficiary has reached him, but if they did not spend it on the rightful 
avenue, then the matter for the residents is between them and Allah with 
respect to its repayment, because what is due has not reached the rightful 
beneficiaries. This humble servant (Author) says: They (the Masha'ilch) 
said that there is no repayment for them in the case of kharaj, because 

those who took them were warriors, even if they were rich. In the case 
of (ushr (there is no repetition) if they were poor, because it is the right 
of the poor. We have elaborated this in the topic of Zakat. In the future, 

the imam will take the dues as he is protecting them due to his regaining  
control and authority. 

If a person kills another, and both were from the military force of the 
rebels, after which their area is conquered, then they (the killer) is not 
liable for anything. The reason is that the lawful imam had no authority 
over them at the time of the homicide, therefore, it did not give rise to 
liability, as in the case of homicide in the dar al-harb. 

If they take control of a city and a resident of the city intentionally 
kills another resident of the city, and thereafter the city is conquered, 
gips is to be extracted from the killer. The interpretation is that when 
they did not implement their own laws on the residents and were dis-
lodged before they could do that. In such a case, the authority of the 
imam is not severed, therefore, retaliation is obligatory. 
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If a person from among the Ahl al-Adl (those in lawful authority) 
kills a rebel, he will inherit from him. If the rebel kills him and say 
believed I was on the lawful side, but I am now on the lawful side,s,:hel  
inherits from him. If he says, "I killed him knowing that I was on the 
unlawful side," he will not inherit from him. This is the position accord

- ing to Abu tlanifah and Muhammad (God bless them). Abtii Yfisuf (God 
bless him) said that the rebel will not inherit in either case. This is also  
al-ShafiTs opinion. The basis is that the 'add, if he kills a rebel or destroys 
his wealth, he does not compensate nor has he committed a sin, because 
he is commanded to fight them to repel their mischief. If the rebel kills 
an `adil, he is not liable in our view, but he does commit a sin. Al-Sim-WI 
in an earlier opinion said that he is liable for compensation. On the same 
disagreement if an apostate repents, when he has destroyed life or wealth, 
he (al-Shafil) maintains that he has destroyed protected wealth or he has 
killed a protected person, therefore, he is to compensate, on the analogy 
of the position prior to the use of force. We rely on the consensus (ijmin 
of the Companions (God be pleased with them) that has been reported by 
al-Zuhri. Further, he has killed on the basis of a fasid evidence, and such 
an evidence is linked with one that is valid when it is supported by the use 
of force as an evidence of defence, just like the use of force in the case of 
the enemy and its justification. The absence of compensation is due to the 
fact that the rules (in this world) are based upon obligations and duties, 
and there is no duty due to the existence of permissibility on the basis of 
justification. There is also no obligation due to the absence of authority 
and the existence of hostilities, however, authority remains prior to hos-
tilities, and in the absence of a justification obligation is established as a 
matter of belief, as distinguished from sin, because hostilities do not affect 
the right of the Lawgiver. When this is established, we say that the killing 
of a rebel by an 'add is justifiable homicide, therefore, it does not pre-
vent inheritance. According to Abu Yfisuf (God bless him) in the case of 
killing of an 'nthl by a rebel the irregular justification is acknowledged for 
purposes of repelling mischief, while the need here is to establish entitle-
ment to inheritance, therefore, the justification cannot be acknowledged . 

with respect to inheritance. The two jurists argue in this that there ar 
need for doing away with prevention of inheritance, because being a 
relative is the cause of inheritance, therefore, an irregular evidence 14.11e1  . 

be acknowledged for this purpose. The condition here, however, 	b 

that it is based on his morality. Thus, if he were to say, "I knew that I was  
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the  unlawful side," the repelling of prevention will not be found and 
on the 	will be due. 

He said: It is disapproved to sell weapons to those who do mischief 

o
r to their military contingents, because it amounts to supporting dis-

obedience. 
There is no harm in selling at Kufah to the residents of Kufah 

w
hen the person selling does not know them to belong to the group of 

rebels. 
The reason is that domination in the cities is of the law-abiding 

people. Thereafter, it is disapproved to sell the weapons alone and not 
those things that are not used for fighting, but are in the manufacture. 

1)0 
you not see that it is disapproved to sell musical instruments and 

not the wood. The same is relationship between wine and grapes. Allah 

bows what is correct. 
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Chapter 117 

The Legal Status of the Foundling 

The term laqit (foundling) is used keeping in view its future insofar as it 
is taken into custody. Picking up (taking into custody) is recommended 
as in this there is the survival of the child. If the person is convinced that 
the child will die, taking into custody is obligatory. 

He said: The foundling is a free person. The original rule for a human 
being is freedom. Likewise, the dar al-Islam is the dar of free persons, and 
the rule assigned is that for the majority. 

The maintenance of the foundling is the responsibility of the bayt 

al-mal (treasury). It is related from `Umar and 'Ali (God be pleased with 
them). The reason is that the foundling is a Muslim, who is unable to earn 
and has no wealth, nor does he has close relatives. Thus, he resembles 
a cripple (invalid) who has no wealth or relatives. Further, the treasury 
inherits his estate, therefore, al-kharaj bi'-d-daman (earning is based on 
the liability to bear loss or to give compensation), for which reason com-
pensation for his offences is also the liability of the treasury. The person 
taking the foundling into custody is deemed to make a voluntary dona-
tion by spending on the foundling due to the absence of wilayah, unless 
he is ordered by the qadi to do so that it becomes a debt against the 
foundling due to the general authority of the qadi. 

He said: If a person takes the foundling into custody then no other 
person has the right to take the child away from him, because his right 
comes to be established due to his prior possession. 

If a claimant claims that the foundling is his child, then his statement 
is to be accepted, and this means when the person taking custody has not 
claimed paternity of the child. This is based upon istihsan, while analogy 
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dictates that his statement is not admissible, because it amount

s  to negat.  ing the right of the person taking custody. The basis of 
isti is an acknowledgement that will be of benefit for the mi 1.44n is that - 

foundling will gain respect throw h 
g paternity and will be disho 

	e 

nor, because 

in its absence. Thereafter, it is said that the claim is valid with res 
paternity, but not for negating the custody of the person who found 

claim of paternity. If the person who has taken custody claims paterni: 
it is said that it is valid both by way of 

istih sa n as well as qiyas. The 

It is also said that negation of cust 

correct view, however, is that it is based upon the difference between 
qiyas  and 

istilisan 
(as mentioned), and its rule was known in 

Kita-b al-Asl. 
If two persons claim him and one of them points to a mark of iden-

tification on his body, he is to be given preference. The reason is that 
the apparent facts support his claim due to the conformity of the mark 
of identification with his statement. If none of them describes a mark of 
identification, then he is considered the child of both due to their equal-
ity in terms of the cause. If, however, the claim of one of them was prior, 
the foundling will be considered his child, as his claim was undisputed at 
that time, unless the other person comes up with testimony for testimony 
is stronger (in terms of proof). 

If a child is found in one of the cities of the Muslims or in one of 
their villages and a Dhimmi claims it to be his son, the paternity of the 
child is assigned to him, but the child is a Muslim. This is based upon 
istilisein, because his claim includes paternity, which is beneficial for the 
minor, while negation of Islam is established through the dar (territory) 
and this is harmful for the child. Consequently, his claim is allowed in 
what is beneficial for the child and disallowed in what is harmful for him. 

If a child is found in one of the villages of the People of the 
Dhimmah, or in a synagogue or a church, then he is deemed to be a 
Dhimmi. This is the unanimous response when the person who finds 
him is a Dhimmi. When the person finding him in such a location is a 
Muslim or is a Dhimmi finding him in the locations specific to the Mus-
lims, then the narrations vary. In the book of the Laqit, the location has 
been given precedence as that comes first, while in the Book of Da`wc-i, in 
some manuscripts, the finder is given precedence. This is a narration of 
Ibn Sarna`ah from Muhammad (God bless him) based upon the strength 
of possession. Do you not see that status is determined on the basis of 
the dar, thus, if one of them was taken captive along with the minor, the 
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nos would be considered an unbeliever. In some manuscripts Islam 

given precedence due to the welfare of the child. 
person claims that the foundling is his slave, his claim is not 

haisdainbIbflieteteae
tnodp'adduce evidence (testimony) that he is his slave. 

because the foundling is prima facie a free person, unless he 

If a person claims that the foundling is his child, his paternity is 
attributed to him, because this benefits the child, and the child is free. 
The reason is that the slave can have a child from a freewoman, therefore, 

apparent freedom will not be annulled on the basis of doubt. 
The freeman in his claim for the child is given precedence over the 

slave, while the Muslim is given precedence over a Dhimmi, by giving 

preference to what is best for the welfare of the child. 
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Chapter n8 

Managing the Affairs of the Foundling 

If some wealth is found on the person of the foundling, tied to him, then 
it belongs to the foundling, on the basis of the obvious conclusion. Like-
wise, if this wealth is tied to his riding animal when he is riding it, due 
what we have mentioned. Thereafter, the finder is to spend it on him 
according to the orders of the qacji. The reason is that it is found wealth 
and it is the qadi who has the authority to spend such wealth. It is said 
that he may spend it without the directive of the qacji, because it obvi-
ously belongs to the foundling. He has the authority spend on, and to 
buy, things that are necessary for the foundling, like food and clothing 
as they are part of expenditure. 

The person finding the child does not have the authority to marry 
her, due to the absence of the basis of such authority based on kinship, 
ownership or judicial authority. 

The finder does not have the authority to undertake transactions in 
the wealth of the foundling, on the analogy of the mother. The reason 
is that the authority to undertake transactions is for the growth of such 
wealth, and this is established on the basis of perfect managerial judge-
ment and abundant affection for the child, and each one of them (mother 
and finder) possesses one of these traits. 

He said: It is permitted to him to accept a gift on behalf of the 
foundling, because that carries pure benefit. It is for this reason that the 
minor possesses such authority on his own when he possesses discretion. 
This authority is also possessed by the mother and the guardian. 

He said: It is permitted to him to hand him over for apprenticeship 
in a trade, because this is for training him and for ensuring his survival. 
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He said: He may also offer his services for hire. This feeble serval), 
says: This is the narration of al-Quduri (God bless him) in his Mukkas  
It is stated in al-Jamie  al-Saghir that he is not to offer his services for  1;ir r.  
It is mentioned in the disapproved acts, and this is the correct view. The 
reasoning for the first view is that it pertains to his training. The reason_ 
ing underlying the second view is that he does not possess the authority 
to destroy his benefits, and in this the finder resembles the uncle and not  
the mother, because she possesses this authority, as we will be mentioning 
in the chapter of disapproved things. Allah knows what is correct. 
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chapter 119 

The  regal Status of Found Property 

I  found property is a trust (amanah) when the finder takes wit- 
fie sai": 	s sses that he i acquiring it to preserve it and that he will return it to the 
ne 	er. The reason is that taking possession of property in this 
rightful '3" (in the presence of witnesses) is permitted according to the sharrah; 
way 
in  fact, 

it is preferred according to the jurists generally. It is obligatory 

when 
there is fear of loss, according to what the jurists said. When this 

is 
the rule it is not liable to compensation. Likewise if the owner and the 

iftnder confirm that he took possession on behalf of the owner, because 
their confirmation is proof in their favour and becomes like testimony. 
If he acknowledges that he took possession for himself, he is liable on 
the basis of consensus (ijmd), because he acquired the wealth of another 
without his permission, and also without the permission of the sharrah. 
If witnesses do witness the act of taking and he says, "I took possession 
on behalf of the owner," but the owner rejects his claim, he is to compen-
sate the property, according to Abu klanifah and Muhammad (God bless 
them). Abu Yusuf (God bless him) says that he is not to compensate the 
loss, and his statement will be given preference, because the act of taking 
prima facie supports him, because he preferred the fear of Allah in doing 
good to the commission of sin. 

The two jurists argue that he acknowledged bringing about the cause 
of compensation, which is the taking of the wealth of another and claimed 
what is meant to absolve him of liability, that is, taking on behalf of the 
owner, but in this doubt has occurred, therefore, he is not absolved of 
liability. What he (Abu Yusuf) mentions about the prima facie position is 
opposed by another similar position, because it is obvious that the person 
undertaking the transaction was acting on his on account. It is sufficient 
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in the taking of witnesses to say, "If you hear a person calling out for 
lost property, then you are to guide him to me." This is the rule whether 
the found property consists of a single item or many, because luqtah is a 
generic term. 

Chapter 120 

Claims on Found Property and its Identification 

He said: If the found property is worth less than ten dirhams then he is 
to keep it available for identification for several days, but if it is valued 
at ten dirhams or more he is to make it available for identification for a 
whole year. This feeble servant (Author) says: This is the narration from 
Abu Hanifah (God bless him). His words, "several days," mean in accor-
dance with what he considers appropriate. Muhammad (God bless him) 
determined it in Kitab al-As1 to be one year without giving details about 
the value being less or more. This is also the opinion of Malik and al-
Shafil (God bless them), due to the words of the Prophet (God bless him 
and grant him peace), "If someone finds property he is to have it identi-
fied for a year,"' and there is no detail in this. The reasoning for the first 
view is that the determination of one year was laid down about found 
property that was valued at one hundred dinars, which is equivalent to 
one thousand dirhams. Ten dirhams and what is more than this comes 
within the meaning of one thousand insofar as it is relevant for ampu-
tation of the hand and the legalisation of marriage. In terms of zakat, 

however, ten dirhams do not fall within the meaning of a thousand. Con-
sequently, we have made identification obligatory for a year by way of 
precaution. What is less than ten does not fall within the meaning of one 
thousand in any way, therefore, we have left it to the discretion of the 
person facing the situation. It is said that none of these estimations are 
binding and the matter is to be left to the discretion of the finder, and 
he is to have it identified till he is convinced that the owner is no longer 
looking for it. Thereafter, he is to give it away as charity. If the found 

'There are several traditions in this recorded by al-Dar'qutni and others. Al-Zayial, 

vol. 3, 466. 

1 	 361 



362 
	 Al-Hid4yah 

	
BOOK XV: FOUND PROPERTY 

thing is something perishable, he is to have it identified till he fears that 
it will perish, then he is to give it away as charity. It is necessary to have 
the property identified at the location where he found it and in the main 
mosque, as that is more likely to ensure that it will reach its owner. If the 
found property is something that the owner will certainly not look for 
like date-stones or pomegranate seeds, then it is permitted to cast them 
aside and to utilise them without identification, however, such things will 
stay in the ownership of the owner as it is not lawful to make an unknown 

person the owner. 

He said: If the owner comes (he is to deliver it to him) otherwise he is 
to give it away as charity, so that the right reaches the one who is entitled 
to it, which is obligatory as far as it is possible. This takes place by delivery 
of the corpus of the property when the owner if found, or the delivery of 
the counter-value, which is correct taking into account the ratification of 
the of the charitable donation by the owner. He may, however, hold on to 
the property in the hope of finding its owner. 

He said: If the owner turns up, that is, after the finder has made a 
charitable donation, then he has the option to allow the donation to 
be implemented, for which he will be rewarded, because the donation 
even though it was undertaken with the permission of the shin' (law) 
it was not undertaken with his permission and is suspended subject to 
his ratification. The ownership for the poor donee is established prior 
to such ratification, therefore, the ratification does not depend upon the 
existence of the subject-matter. This is different from sale by the unau-
thorised agent (fudtk), which is established only after ratification of the 
sale. If he likes he may hold the finder liable, because he delivered his 
wealth to another without his permission, except that this was done due 
to permissibility from the law (she). Such permission, however, does 
not negate the claiming of compensation as a right by the subject, just 
like the consumption of the wealth of another in a state of duress. If he 
likes he may hold the poor person liable for compensation if the property 
is destroyed in his hands, because he took possession of his wealth with-
out his permission. If the property exists, he may take it as he has found 
his property with its corpus intact. 

He said: It is permitted to take possession of goats, cows and camels 
as found property. Malik and al-Shafi`i (God bless them) said that when 
camels and cows are found in the wilderness, it is better to leave them 
alone. The same disagreement governs horses as well. These two jurists 
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argue that the original rule about the taking of another's property iospperroty-hibition, while permissibility is due the fear of loss. When the pt  
is equipped with that with which it can defend itself such loss is rare, 
but there is a possibility of loss, therefore, the ruling given is that of dis-
approval and the recommendation of leaving it alone. We maintain that 
it is found property whose loss is likely, therefore, taking possession is 
recommended followed by identification so that the wealth of the public 
does not suffer a loss, just like the case of goats. 

If the finder of property undertakes expenditure on it without the 
permission of the judge then such expenditure will be considered a 
donation, due to the lack of authority on his part over the liability of the 
owner. If he spends with the permission of the judge then it will amount 
to a debt against the owner, because the qiidi has authority over the wealth 
of the missing person for his interest. His interests are preserved through 
expenditure, as we will elaborate. 

When the matter is referred to the qacii, he is to examine it. If the 
animal has some utility, he is to give it on rent and spend on it from 
the rent received. The reason is that in this there is the survival of the 
corpus by keeping it in the ownership of the owner without placing the 
obligation of a debt on him. He does the same with a runaway slave. If the 
animal does not have such utility, and he fears that the expenditure will 
consume its value, he is to sell it and preserve its price, so as to preserve 
in meaning when it is difficult to preserve it in substance. If it is better to 
spend on it, he is to permit this (to the finder) and deem the expenditure 
to be a debt against the liability of the owner, for he has been appointed 
to watch over interests, and in this there is the securing of the interests of 
both sides. The jurists (Masha'ikh) said that he is to order expenditure for 
two or three days estimating the time in which the owner is likely to turn 
up. If the owner does not come, he is to order the sale of the property, 
because the continued incurring of expenditure will lead to the loss of 
the property, therefore, his interest is not secured through expenditure 

over a long period. 

The Author (God be pleased with him) said: In Kitab al-Asl the stip-

ulation of testimony (on the part of the finder) is made, which is correct. 
The reason is that such property may be in his possession as usurped 
property, in which case he is not to order expenditure rather he is to order 

its custody by way of deposit. Accordingly, it is essential to require testi-

mony so as to uncover the true situation. The testimony given here is 



not for purposes of adjudication.= If the finder says that he has no sup-
porting testimony, then the judge is to say to him, "Spend on it if you are 
speaking the truth with respect to your claim." Consequently, he will have 
recourse to the owner if he is truthful, but he will not if he is a usurper. 
His statement in the Book "and he is to deem the expenditure as a debt 
against the owner," is an indication of the direction that he has recourse 
to the owner if he turns up, but he is not to sell the found property if the 
qacji has stipulated recourse to the owner. This is one narration, and it is 
correct. 

He said: When he appears, that is, the owner then the finder has the 
right to refuse delivery till he presents the amount incurred as expen-
diture. The reason is that the property is alive due to his expenditure. It 
is as if he is regaining ownership through him, and in this it resembles 
sold property. A closer case is that of one returning a runaway slave for 
he has the right to imprison the slave till the payment of the reward (ju7), 
due to what we have mentioned. Thereafter, the debt arising as a result of 
expenditure is not extinguished due to the death of the property in the 
possession of the finder prior to restraining it, but it is extinguished if it 
dies after imprisonment (restraining), because by restraining it becomes 
like mortgaged property. 

He said: Property found in the 1-1i1 and the Haram are the same. 
Al-Shafi`i (God bless him) said that it is obligatory to undertake identifi-
cation of the property found in the Haram till the owner appears, due to 
the words of the Prophet (God bless him and grant him peace), "Property 
found in the Haram is not lawful, except for one who identifies it.."' We 
rely on the saying of the Prophet (God bless him and grant him peace), 
"Preserve its container and rope, and then have it identified for a year."4  
This does not give details. The reason is that it is found property and in 
giving it away as charity after the passage of the period of identification 
there is the preservation of the ownership of the owner in some respects, 
therefore, he can come to own it as in the case of other types of found 
property. The interpretation of what he has related is that taking pos-
session of found property is not permitted except for identification. The 
mentioning of the Haram is for the reason that this will not do away with 

'Testimony is given against a litigant who denies, but there is no one here to oppose 
the request. It is merely to discover the nature of the property. 

3It is recorded by al-Bulchari and Muslim. Al-Zaylei, vol. 3, 467. 
4It is recorded by all the six Imams of the sound compilations. Al-Zaylal, vol. 3, 468. 
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is not meant for the rich person, and in this it resembles the obligatory 
charity (zakat). 

If the finder of property is rich, it is not lawful for him to utilise the  
found property. AI-Shafici (God bless him) said that it is permitted due  
to the saying of the Prophet (God bless him and grant him peace) in a  
tradition from Ubayy (God be pleased with him), "If the owner comes  
deliver it to him otherwise utilise it," although he was a rich person.' The 
reason is that it is permissible for the poor person so that he may agree to 
take care of it, but this attribute is shared by the rich person. We main-
tain that it is the wealth of another person, therefore, its utilisation is 
not permitted without his permission, due to the unqualified meaning 
in the texts, while the permissibility for the poor person is due to what 
we related or due to consensus Wind `). Accordingly, what is beyond this 
(the rich man) continues to be governed by the original prohibition. The 
meaning of "rich person" can be construed from the tradition to apply to 
possibility of his need during the period of identification, while the poor 
man may be reluctant to accept it during this period. Further, utilisation 
by Ubayy (God be pleased with him) was based on permission by the 
Imam, and this permitted with his consent. 

If the finder of the property is poor then there is no harm if he utilises 
it himself, insofar as there is the securing of interests in this from both 
sides. It is for the same reason that it is permitted to give it to a poor 
person other than him. 

Likewise if the poor person is his father, his son or his wife, if he 
himself is rich, due to what we have said. Allah knows best. 

'It is recorded in the two Salgits. Al-Zaylati, vol. 3, 469. 
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Chapter 121 

The Legal Status of the Runaway Slave 

Capturing the runaway slave is preferable for the person who has the 
strength to capture him, insofar as there is the revival of the right of the 
master in it. As for the lost slave, it is said that the same applies to him. 
It is also said that leaving him alone is better, because he is not likely to 
depart from his location, and this will lead to the owner discovering him, 
but this is not the case with the runaway slave. Thereafter, the person who 
captures the runaway slave brings him before the sultan, because he is not 
able to take care of him on his own, as distinguished from found property. 
When the runaway is brought to the sultan, he is to imprison him, but if 
the lost slave is brought to him he is not to imprison him. The reason is 
that he cannot be sure that the runaway will not run away a second time, 
as distinguished from the lost slave. 

If a person brings back the runaway slave to his master from a dis-
tance of three days journey or more, then the reward of forty dirhams is 
due from the master to this person. If it is a distance that is less than this, 
then he is to be paid according to the estimated reward. This is based 
upon istilisan. Analogy dictates that there is no reward for him, unless 
it was stipulated. This is the opinion of al-Shafiti (God bless him). The 
reason is that he is voluntarily donating the benefits, therefore, it resem-
bles the case of the lost slave. We rely on the report that the Companions 
(God be pleased with them) agreed upon the obligation of ju'i in princi-
ple, except that there were some among them who determined a reward of 
forty, while there were others who determined it to be less. Consequently, 
we determined it to be forty for the minimum distance of a journey and 
less than that for a smaller journey by reconciling and combining the 
varying reports. The reason is that the imposition of reward is construed 
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in principle to ensure return, because securing voluntary is rare, thus, it 

achieves the preservation of the wealth of the people. Such estimation is 
on the basis of transmitted evidence and there is no report with respect 
to the lost slave, therefore, the analogy is prevented. Further, the need to 
take into custody the lost slave is less than that of the runaway, because 
the lost slave does not hide, while the runaway conceals himself. The esti-
mation of the reward in case of return from a distance that is less than 
that of a journey depends upon their agreement or is left to the discre-
tion of the qadi. It is said that the forty dirhams are to be divided over 
three days as this is the minimum duration of a journey. 

He said: If the value of the slave is less than forty, he is to be awarded 
the value less one dirham. The Author (God be pleased with him) said: 
This is the opinion of Muhammad (God bless him). Abu Ytisuf (God 
bless him) said that he is entitled to forty dirhams, because this deter-
mination was established by the text, therefore, the reward is not to be 
reduced. Consequently, it is not permitted to negotiate a higher amount, 
as distinguished from negotiation for less, because that is reduction on 
the bounty-hunter's part. Muhammad (God bless him) argues that the 
purpose is to encourage another to return him so that the wealth of the 
owner is revived. Accordingly, a dirham is reduced so that he is said to 
deliver something to him and leads to the realisation of a benefit. The 
umm al-walad and the mudabbar in this respect are the same as the reg-
ular slave when the return of the slave is made within the lifetime of the 
master as in this is the revival of his ownership. If they are returned after 
his death there is no ju '1 for them, because they are emancipated with his 
death, as distinguished from the regular slave. If the person bringing back 
the slave is the father of the master, or his son, and he is among his depen-
dents, or one spouse does it for the other, then there is no jug, because 
these persons undertake the return voluntarily, and they are not included 
in the unqualified implication of the statement in the Book. 

Chapter 122 

Returning the Slave and Compensation 

He said: If the slave runs away from the custody of one who was return-
ing him, then he is not liable for anything. The reason is that he is a 
trust in his possession, but it applies where he took witnesses, and we 
have mentioned this in the topic of found property. The Author (God be 
pleased with him) said: It is mentioned in some manuscripts that he is 
not entitled to anything, and this too is true, because he is like the seller 
in relation to the owner. It is for this reason that he is to keep the runaway 
restrained till he receives the reward with the same status as the seller who 
restrains the sold property so as to claim the price. Likewise if the slave 
dies in his custody, he is not liable for anything, on the basis of what we 

said. 
He said: If the master emancipates him as soon as he meets him, he 

is deemed to have taken possession through the emancipation. As in the 
case of the purchased slave. Likewise if he sells him to the person return-
ing him so as to deliver the counter-value to him. Returning the slave has 

the hukm of sale, but it is sale in some respects alone, for it does not fall 
under the proscription laid down about the sale of something that is not 
taken into possession, thus, it is permitted (even without possession). 

He said: It is essential that when he captures him he take witnesses 

to the effect that he is taking him into custody to return him. Taking 
of witnesses is obligatory upon him for such custody according to the 
opinion of Abu Hanifah and Muhammad (God bless them) so much so 
that if a person returns him without taking witnesses there is no ju`/ for 
him in their opinion. The reason is that the relinquishing of witnesses is 
evidence of the fact that he captured him for himself. It is as.  if he bought 

lu him from someone who took him into custody or received him through a 
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gift or inherited him, and when such a person returns him to the master 

there is no ju for him, because he is returning him for himself; unless 
he takes witnesses that he is buying him for returning him to his master, 
in which case he will be entitled to ju `l, but he is making a voluntary 

donation in the payment of the price. 
If the runaway slave had been pledged then the ju (reward) is to be 

paid by the pledgee, because he revived his financial value through the 
return, and that is his right. The reason is that satisfaction of his claim 
is through this value and the reward is in lieu of the revival of the value, 
therefore, he is liable for the reward. Return during the lifetime of the 
pledgor or after it is the same, because the pledge is not annulled due to 
death. He is liable for the reward when the value of the slave is equal to the 
debt or less than it. If it is more than this then it is estimated in the ratio 
of the debt and the rest is to to be paid by the pledgor, because his right is 
involved to the extent of the liability for loss. It, thus, resembles the price 
of the medicine or retrieving him through ransom after the omission of 
an offence. If the slave is under debt (being an authorised slave) then the 
master if the master sells him choosing to repay the debt, he begins by 
paying the ju first and the rest is for the creditors, because the reward is 
a burden on ownership and ownership in the slave is suspended. The ju `I 
becomes obligatory on the person for whom the ownership is established. 
If the slave is an offender, then if the master decides to pay ransom so as 
to reclaim the benefit, he is obliged to pay the reward. It is to be paid by 
the awliya', due to the return of the benefit to them, if the master decides 
to deliver him to them. If the slave had been gifted then it is due from 
the person to whom he had been gifted, even if the person gifting revokes 
the gift after the return of the slave. The reason is that the benefit did not 
accrue to the donor as a result of the return of the slave, but due to the 
donee's relinquishing transactions in the slave after his return. If the slave 
was owned by a minor, then the ju is to be paid from his wealth as it is 
a burden of his ownership. If his guardian (wasi) returns the slave, then 
there is no ju for him, because causing the slave to return is part of his 
duties. Allah knows what is correct. 
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Chapter 123 

The Missing Person and his Wealth 

If a man disappears and his whereabouts (place of his location) are not 
mown nor is it known whether he is alive or dead, the qadi is to appoint 
a person who will preserve his wealth, manage his affairs and secure his 
claims. The reason is that the qadi appoints an administrator for all those 
who are unable to administer their own affairs. The missing person has 
these attributes and has become more like a minor or insane person. In 
the appointment of an administrator for his wealth and an executor for 
his affairs, the qadi is performing his supervisory function. His statement 
(in the math), "secure his claims" means that it is not known whether he 
(the mafigid) took possession of his revenue, or took possession of his 
claim that has been acknowledged by one of his debtors, when all this 
pertains to the category of administration. He is to institute litigation for 
the recovery of debts arising out of his contacts, because he is now the 
principal for securing his rights. He is not to initiate litigation in mat-
ters for which authority was delegated to the mafqud (wilayah) nor for 
his share in real estate or goods that are in possession of another per-
son. The reason is that he is neither the owner nor his deputy; he is an 

agent authorised by the qadi to take things into possession. He is not 
authorised to undertake litigation (of all types) according to the unan-
imous view. There is disagreement about litigation when he is an agent 
for taking possession of debt claims on behalf of the owner. As there is 
disagreement, his acts are to be approved judicially against the missing 
person. His acts are not valid, unless they are approved by the qacji, who 

gives a decision, as this is a matter that is subject to vtihad. Thereafter, in 

things that he fears wastage, they are to be sold by the qadi if he is unable 
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to preserve them in their original form. This means that he is to preserve 
them in meaning (value, through the sale). 

He is not to sell things in which there is no likelihood of wastage for 
the sake of maintenance or other reasons. The reason is that he does not 

possess authority (wilayah) over the missing person, except in matters 
that will preserve his wealth, therefore, he is not at liberty to go beyond 
the preservation of the form when that is possible. 

He is to spend on his wife and children out of his wealth. This rule 
is not confined to his children alone, but in general for all close relatives 
of his children. The principle is that whoever is entitled to maintenance 
out of his wealth during his presence, without a decision from the qadi, 
is to be provided maintenance from his wealth during his absence. The 
reason is that a judicial order lends support to it. To each person who is 
not entitled to maintenance out of his wealth during his absence, because 
maintenance in such cases is through a judicial pronouncement against a 
person not present is not permissible. The first priority is that of minor 
children and old women to whom are linked old males as well. In the 
second level are brothers, sisters, maternal uncles and aunts. 

His statement,' "out of his wealth?' means dirhams and dinars. The 
reason is that their right pertains to food and clothing, and when this not 
found in his wealth, the satisfaction of this right is in need of a judicial 
pronouncement for conversion into value, and these are the two curren-
cies. Metal (gold and siNeO dust has the same status for this rule as it is 
a suitable for valuation like currencies. This (that we have stated) is the 
case when the wealth is in the possession of the OA If the wealth is in the 
shape of a deposit or a debt he is to spend out of it on them, if the custo-
dian and debtor are acknowledging the debt and the deposit along with 
the existence of marriage (between the mafqud and the beneficiary) and 
paternity, and this is so when these facts have not already been proved 
before the qadi. If the facts stand proved before him, there is no need for 
an acknowledgement. If one of the categories stands proved—deposit and 
debt or marriage and paternity—he is to stipulate acknowledgement for 
what is not proved. This is the sound view. If the custodian or the debtor 
pay without the order of the qadi, he is to hold the custodian liable and 
is not to absolve the debtor, because they have not paid to the one who 
rightfully owns the claim nor to his representative. This is different from 
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the case where they pay on the order of the qadi, because the qadi is his representative. 

If the custodian and the debtors deny the claims themselves or deny 
the existence of marriage or paternity, he is not to treat one the bene-
ficiaries of the claim as parties to the litigation, because what they claim 
belongs to the missing person and has not been ascertained as proofof the 
existence of their right, which is maintenance. The reason is that mainte-
nance just as it is due from this wealth is due from other wealth owned 
by the missing person. 



Chapter 124 

The Wife of the Missing Person 

He said: He (the 04i) is not to cause a separation (divorce) between 
him and his wife. Malik (God bless him) said that when four years have 
passed, the qadi is to pronounce a separation between him and his wife. 
She is to undergo the waiting period of one whose husband has died, 
and may then marry whom she likes. The reason is that `Umar (God 
be pleased with him) gave this decision' in the case of a man who was 
enchanted away by spirits at Medina, and he (11mar) is suffices as an 
imam in this. Further, he (the husband) has denied her rights by disap-
pearing, therefore, the clack is to cause a separation between them after 
the passage of time on the analogy of :la' and impotence, and after this 
analogy he is to take the number four from ila' and years from the rule of 
impotence acting on the common attributes of both. 

We rely on the saying of the Prophet (God bless him and grant him 
peace), "She is his wife till she receives clear evidence.."2  We also rely on 
the statement of 'Ali (God be pleased with him) about such a woman that 
"She is a woman subjected to a trial. She is to wait patiently till death (of 
the mafqud) becomes evident or divorce is communicated to her."3  This 
amounts to an elaboration of the term "evidence" stated in the marfii` tra-
dition. Further, the proof of nikah was established, absence does not lead 
to separation (divorce), death continues to be in the realm of probabil-
ity, therefore, the termination of marriage continues to be uncertain. In 
addition to this, `Umar (God be pleased with him) changed his opinion 

It is related by Ibn Abi Shaybah in his Musannif in the chapter on ;tau* by `Abd 

al-Razzaq, and by al-Dar'qutni. Al-Zaylal, vol. 3, 471-72. 
'It is recorded by al-Dar'qutni. Al-Zaylal, vol. 3, 473. 
31t is related in al-Musannif by Abd al-Razzaq. Al-Zaylei, vol. 3, 473. 
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to that of 'Ali (God be pleased with him). There is no similarity with Ha' 
as that is prompt divorce, which is considered delayed in the law, thus, 
becoming a basis for separation. There is also no similarity with impo-

tency, because absence is usually followed by return, while impotence 

rarely leads to recovery if it continues for a year. 

He said: When he completes one hundred and twenty years from the 

date of his birth, a proclamation of his death is to be made. He (the 
Author, God be pleased with him) said: This is the narration of al-Hasan 
from Abu Hanifah (God bless him). In the authentic narration of the 
School, it is to be estimated through ages of his contemporaries. In the 
report from Abu Yasuf (God bless him), it is said to be one hundred 
years. Some of them determined it to be ninety years. The view that con-
forms most with analogy is that no standard be used to determine the 
period, while a compassionate view is that it be determined to be ninety 

years. 
When a proclamation of his death is made, his wife is to observe the 

waiting period following death commencing from the time of the procla-
mation. His wealth is to be distributed among his heirs who are present 
at the time of the proclamation. It is as if he had died at that time with his 
death being witnessed. The reason is that the legal ruling is based upon 
the actual ruling. 

An heir who dies before this is not to inherit from him. The reason 
is that the ruling of his death was not given during his life and it was as if 
the fact of his being alive was known. 

The mafqud (missing person) is not to inherit from anyone during 
his absence. The reason is that presumption of his being alive is based 
upon the presumption of continuity (istishab al-hall) and that is not 
deemed a sufficient proof for establishing rights. 

Likewise, if a bequest is made in favour of the mafqud and the person 
making the bequest dies. Thereafter, the principle is that if there is an heir 
inheriting along with the mafqud, who is not excluded by him, but whose 
share is reduced by him, he will be given the lesser share and the rest will 
be kept in suspension. If there is with him a relative who is excluded by 
him, he will not be given a share at all. The elaboration of this principle 
is: If a man dies leaving behind two daughters, a missing son, a son's son 
and a son's daughter. The wealth is in the hands of a stranger and they 
verify that the son is missing. If the two daughters demand their inheri-
tance, they will be given one-half as that is certain and the remaining half 
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will be suspended. The 
son's children will not be given anything as they 

are excluded by the mafqud 
had he been alive. They are not entitled to 

possessed of the (remaining) wealth, 

inheritance  Thestraonngethe basis r is notof d to
f be 

eudt. is  

unless he is shown to be dishonest. The similarity of this case is with 
pregnancy. Inheritance equal to the share of one son is held in abeyance 
according to the ruling fatwa. If, however, there is another heir with him 
whose share is neither eliminated not altered by the foetus, he is to be 
given his entire share. If there is an heir whose share can be eliminated by 
the foetus, he will not be given his share. If there is an heir whose share 
can be altered by the birth of the foetus, he is to be given the least share 
that is certain, as in the case of the mafqud. We have elaborated this in 
Kifayat al-Muntahi in greater detail. Allah knows best and to Him return 
all things for decision. 



Glossary 

`abd: slave. 

`abd ma'dhun: slave authorised by the master to trade on his behalf. 

adab: court procedure; code of judicial conduct. 

cadalah: moral probity. 

adillah: pl. of dalil. The texts and the evidences in the texts that are the 
sources of the law. The general evidences for the law that contain 
within them the specific evidences. The Qur'an, for example, is a 
general evidence, while a verse of the Qur'an pointing to a ljukrn is 
a specific evidence or the dalil tafsili. 

`ad!: justice. 

`afw: forgiveness; commutation of sentence; surplus. 

ahkam: pl. of hukm (rule). 

ahl al-baghy: those who rebel against lawful authority. Those who sup-
port such authority are called ahi al-cadl. 

ahliyyah: legal capacity. 

ajr: wages; reward. 

`aliqah: another name for mahr. 

amah: slave-girl. 

aman: undertaking of safe-custody for a foreigner or for a harbi (enemy). 

amir: governor; ruler. 

amwal batinah: invisible wealth. 

(anwatan: conquest after mobilisation of the armies. 

`aqd: knot; tie; contract. 
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quah: clan or group responsible for paying diyah for a member. 

`aql.• reason. 

arkan: pl. of rukn; essential elements. 

arsh: estimated compensation for injury. 

iisabiyyah: family ties or bond. 

cataq: the act of emancipating a slave; manumission. 

awliya': those granted authority or guardianship by the sharrah as dis-
tinguished from guardians appointed by the aw/iya' or the court. 

ityn: something that can be taken into physical possession as distin-
guished from rights. 

'az!: ejaculation outside the vagina to prevent conception. 

Wein: irrevocable divorce. 

baras: skin disease. 

bayt al-mal: treasury. 

baynunah: the state of irrevocable separation. 

bhang: hemp. The plant from which intoxicating substances are derived. 

bughat:• rebels. 

bulugh: the age of puberty. 

dalil: evidence. See adillah. 

dam: sacrifice by way of atonement. 

daman: compensation; liability 

dar: house; territory 

dar al-barb: enemy territory. 

dar al-Islam: the Muslim lands. 

dacwah: claim. 

dayn: debt; also applied to dinars and dirhams, that is, currency 
Dhimmi: 

non-Muslim citizen of the Islamic state who is supposed to 
have entered the contract of dhimmah, actual or implied. 

dhimmah: the equivalent of legal personality in positive law. A recepta-
cle for the capacity for acquisition. Liability. A contract of liability 
entered into with non-Muslim citizens by the Islamic state. 

diwan: the treasury. 

diyah: compensation for bodily offences. 

diyanah: honesty; moral uprightness. 

diyanatan: something that is morally wrong even though the law chooses 
to ignore it; moral verdict. 

diyat: pl. of diyah. 

faqir: needy. 

farr: person evading the rules of inheritance. 

fasid: not valid; irregular; vitiated. It is also used in the sense of voidable 
in the positive law. A contract, however, is voidable at the option 
of the parties, while the fasid contract can become valid only if the 
offending condition is removed. It is an unenforceable contract. 

fatwa: pl. fatawa. Legal rulings issued by the jurist. 

fay': booty. 

fidyah: ransom. 

fitnah: evil; trial; disruption; insurrection. 

fudali: unauthorised agent. 

ghalizah: heavy; enhanced. 

ghazi: veteran soldier. 

ghanimah: spoils of war. 

gharib: strange; stranger. In the context of traditions it refers to a report 

whose text or isnad are not known. A principle or rule that is alien 

to the generally acknowledged propositions of the law. 

gharim: debtor. 

ghasb: usurpation; misappropriation; abduction. 

lyadanah: Custody of the child after divorce or death of husband. 

hadd: fixed penalties. See also hudud. 

lyikim: the Lawgiver. 

re.  



halal: lawful. 

haqiqiyyah: actual as distinguished from legal. 

haram: prohibited. 

harbi: enemy 

hasan: good. 

hasr: siege; confinement. 

hawl: one year. A period necessary for the imposition of zakat. 

hayd: menstruation. 

hibah: gift. 

hidad: mourning after divorce or death. Also ihdad. 

hikmah: wisdom; rationale of the rule. 

hirz: place of safe-custody of property with reference to theft (sariqah). 

hudad: pl. of hadd. 

hujjah: proof; demonstrative proof. An evidence in the sources that 
forms the basis of persuasive legal reasoning. 

hukm: rule; injunction; prescription. The word hukm has a wider mean-
ing than that implied by most of the words of English deemed its 
equivalent. Technically, it means a communication from Allah, the 
Exalted, related to the acts of the subjects through a demand or 
option, or through a declaration. 

hukmiyyah:  legal as distinguished from actual. 

hukm shari: see hukm. The term hukm sharci is used to apply to its three 
elements: the Lawgiver (Hakim); the mahkum fih or the act; and 
the subject or maljam calayh. 

huquq: pl. of haqq (right). 

commodate loan. 

ibaq: running away; runaway slave. 

ibn sabil: one destitute in a foreign land. 
`iddah: waiting period after divorce or death of husband. 
ijarah:  hire; leasing. 
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ikhtiyarah: a single repudiation when the wife decides to choose divorce. 

:la: vow of continence. It is the swearing of an oath by a man that he will 
not have intercourse with his wife, for a period of four or more 
mthoentuhnsd. 

underlying legal cause of a hukm, its ratio deridendi, on the 
basis of which the accompanying hukm is extended to other cases. 

imam: Muslim ruler; the person leading prayers. 

`innin: impotent person. 

istittadah: extended or chronic menstrual bleeding. 

istihsan: the principle according to which the law is based upon a gen-
eral principle, given preference over strict analogy pertaining to the 
issue. The principle is used by the Hanafis as well as the Malilds. 
This method of interpretation may be employed for various rea-
sons including hardship. 

istikhlaf irregular, extended or chronic bleeding. 

istishab: presumption of continuity of a rule or of its absence. A princi-
ple within the Shafi system, which means that the status quo shall 

be maintained. In a more technical sense, it means that the original 
rule governing an issue shall remain operative. In such a case, the 
primary rule assigned to all issues is that of permissibility. 

`itti: emancipation of a slave; manumission. 

ja'iz: permitted; a terminable contract. 

jabr: 
compulsion; used for mandatory atonement for violation of rights. 

jaldah: stripes; lashes. 

jarib: measure used for land. 

jihad: war. 

jinayah: offence; tort; delict. 

jizyah: poll-tax. 

kafalah: surety; pgenarearnaltyo.ffer 

of reward for doing something. 

ju'alah: reward; 
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kaffarah: expiation. 

kawaghid: papers. 

khamr: wine. 
kharaj: tax imposed on lands belonging to the Dhimmis. 

khata': mistake. 

khayl: horses. 

khilaf disagreement of the jurists. 

khilafah: caliphate. 

khitab: communication. 

khiyar: option. 

khiyar al-bulugh: option of puberty. 

khiyar al-shart: option stipulated in a contract. 

khur: redemption in marriage. Payment by woman to seek release from 
marriage. 

khums: fifth of the spoils. 

kitabah: the contract with a slave for his emancipation on payment of 
installments. 

laqit: foundling. 

/Pan: imprecation. A procedure followed when the husband accuses his 
wife of unlawful sexual intercourse for which he cannot produce 
four witnesses. 

luqatah: found property. 

ma `afir: sheets made in Yemen. 

ma'dhan: slave authorised by master to trade on his behalf. 

mafqud: missing person 

mahr: dower; amount paid to the wife as part of the marriage contract. 

mahr al-mithl: reasonable dower. 

mahram: husband or relative of the prohibited degree of marriage. 
mal: wealth; property. 

marad al-mawt: death illness; terminal illness.  

markl: one suffering from a serious or terminal illness. 

mashi'ah: leaving divorce at the discretion of the wife. 

mawla: master of a slave who has been emancipated. 

mawqaft suspended contract; a tradition whose chain stops at the Com-
panion. 

mijann: shield. 

milk al-raqabah: exclusive ownership as distinguished from possession. 

milk yamin: lawful possession. 

miskin: poor. 

mithqal: a unit of weight for gold. 

mubdra'ah: divorce granted to wife with no financial liability. 

mudabbar: a slave who is to be emancipated on the death of his master. 
Mudabbarah is the female slave with this status. 

mudarabah: the contract in which the owner of capital bears the entire 

loss. 

mudarib: the worker in the contract of mudarabah. 

mufawadah: partnership in which the partners contribute all their 

wealth. 

mufti: jurist who issues opinions upon request. 

muharabah: war. 

muddrib: working partner with no liability in a mudarabah. 

muksan: married or once married through a valid contract. 

muhsanat: married women; free women. 

mukatab: a slave who has agreed to buy his freedom by paying instal- 

ments. 

mursal: a tradition whose chain of transmission is not complete. The 
meaning assigned to it by the klanafis differs from that adopted by 

the majority schools. 

murtad: apostate. 

mustahadah: a woman with extended or chronic bleeding. 
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musta'min: a person visiting the dar al-Islam on assurance of safety. 

muthlah: mutilation. 

muzahir: person pronouncing zihar. 

muzakki: person undertaking tazkiyat al-shuhl4d. 

muzar`ah: share-cropping; tenancy. 

nabbash: pickpocket. 

nabidh: mead of dates. 

nadhr: vow. 

nahr: slaughtering an animal, especially a camel, while it is standing. 

nass: text of the Qur'an or the Sunnah; text of the jurist; a word whose 
meaning is absolutely clear. 

nifas: postnatal bleeding. 

nikah: marriage contract. 

nisab: minimum scale for the imposition of a duty, especially zakat. 
niyyah: intention. 

nusas: texts. See nass. 

qadhfi false accusation of unlawful sexual intercourse. 

qadhifi one who commits qadhf 
qacii: judge. 

qarn: a birth defect in a woman affecting her private parts. 

qasamah: a procedure for administering oath on the people of a locality 
when the offender in homicide is not known. 

gat' al-tariq: highway robbery. 
qat-1: definitive. 

gips: retaliation; lex talionis. 
qismah: division; partition. 

qital: fighting. 

quru': periods of menses or purity. 
rada': fosterage. 

rajah: retraction of revocable divorce. 

ref: revocable form of divorce. 

rajm: 	

defect in a woman affecting her private parts. 

rra s stoning.  q 

 a birth 

ing d. 

n ribs: usury; 	

upon which a ritual or a contract is structured. 

r 	u 	i 

rukn: : pillar. 

ul  lrar 

An  

interest. 

 act  

r e s t 

rushd: discretion. 

sa`: a cubic measure. 

sabab: cause. 

sadaq: dower. 

sadaqah: pl. sadaqat. Charity. 

sadaqat al-fitr: the amount paid before the `id al-fitr prayer. 

safar: journey. The extent of travel that gives rise to exemptions. 

safiyy: thing chosen by the imam from the spoils prior to their distribu- 

tion. 

salab: belongings on the person of the warrior, like his weapons and 

other things. 

salam: contract in which an advance payment is made. 

sarf contract of currency transactions and loans. 

sariqah: theft. Also called sariqah sughra. 

sariqah kubra: highway robbery. 

shahadah: witnessing, testimony. 

shahid: martyr. 
shae: the law. The Author uses this term in the meaning of the texts of 

the Qur'an and the Sunnah as well. 

sharl: legal; prescribed by law. 

sharikah: partnership. 

shawkah: power. 

shaykh fani: enfeebled old man. 
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shibh aramd: quasi wilful homicide. 

shubhah: pl. shubhat. Doubt in the mind of the offender as to the legality 
of the act. It is to be distinguished from doubt in the mind of the 
judge during trial. 

shubhah 	doubt with respect to the applicability of an evi- 
dence. 

shubhah fi• al-fi'l: doubt in the commission of the act. 

shubhah fi al-mahall: doubt about the object of the act. 

shut ah: pre-emption. 

siyar: relations with non-Muslims whether in enemy territory or within 
Muslim lands. 

siyasah: policy; administration of justice. 

sully negotiated settlement; truce. 

sultan: ruler. 

tadbir: the act of granting emancipation to the slave after the owner's 
death. 

tafwid: delegation of the right of divorce to wife. 

takhrij: extension of the law by reasoning from legal principles. 

takhyir: the granting of a choice. 

taleiq: divorce. 

talaq al-sunnah: divorce recommended by the Sunnah. 
tarnlik: granting the right of divorce, that is, making the wife own the 

right to pronounce divorce. 

tarifa: reward announced by the imam prior to the commencement of 
battle. 

taqadum: limitation; being barred by time. 

taqiid: following the opinion of another without lawful justification. 

tdzir: penalties subject to the discretion of the qadi or imam. 
tazkiyat al-shuhfid: the process of establishing moral probity. 
tazwij: marriage. 

anon al-walad: slave girl who has borne a child of her master. Pl. 

ummahcit al-awlad 

'uqr: 
compensation for unlawful sexual intercourse. 

`urf: cusomary practice. 

'arid: 

 tgeonopdesr.  cent charge on the produce of the land. 

W 	obligatory. 

 
w4ajji 1  : m 

 ligaasstoa: obligation that provides enough time for the required 
7  oubw  

act and another one like it. 

wakalah: agency. 

wakil: agent. 

wall: guardian granted authority by the sharrah. 

wags: see awqas. 

waqf charitable trust. 

wait': clientage. 

wall: person granted legal authority by the sharrah over the person and 
property of a minor; heir with reference to claims of retaliation and 

blood-money. 

waras: yellow dye. 

wariq: silver. 

wasaq: cubic measure equal to sixty sees. 

wasi: guardian appointed by the wall. 

wasiyyah: bequest. 

wiletyah: delegated authority of guardian. 

wujub: obligation. 

yamin: oath. 

yamin ghamus: false oath. 

yamin laghw: superfluous oath. 

zahir: apparent; the apparently strong opinion. 
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zahir al-riwayah: the authentic approved transmissions of the legal opin_ 
ions of the school. 

zakat: poor-due. 

zani: person who commits unlawful sexual intercourse. 

zanni: probable as distinguished from definitive. 

zihar: injurious assimilation. A man prohibiting for himself intercourse 
with his wife by equating her with the back of his mother. 

zinc: unlawful sexual intercourse. 

zinc bi-al-jabr: rape. 
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